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Bv Email and U.S. Mail

Christopher Calfee, Senior Counsel
Governor's Office of Plannine and Research
1400 Tenth Street
Sacramento, CA 95814
Email: CEQA.Guidelines@ceres.ca.eov

Re: Urrdatins Transportation Impacts Analvsis in the CEQA
Guidelines

Dear Mr. Calfee:

On behalf of California Unions for Reliable Energy ('CURE), we respectfully
submit these comments on OPR's Preliminary Discussion Draft of Updates to the
CEQA Guidelines Implementing Senate Bill 743 (Steinberg, 2013). In SB 743, the
Iegislature stated that "[n]ew methodologies under ICEQAI are needed for
evaluating transportation imFacts that are better able to promote the state's goals
of reducing greenhouse gas emissions and traffrc-related air pollution, promoting
the development of a multimodal transportation system, and providing clean,
efficient access to destinations."r SB 743 requires OPR to develop proposed
revisions to the CEQA Guidelines2 "establishing criteria for determining the
significance of transportation impacts ofprojects within transit priority areas."3
The new criteria shall "promote the reduction of greenhouse gas emissions, the
development of multimodal transportation networks, and a diversity of land uses."a

In February, we recommended that OPR consider the following requirements
of SB 743 and the pre-existing requirements of CEQA:

t SB 743, Sec. 1(a)(2).
2 Title 14 of the California Code of Regulations.
3 SB 743, Pub. Resources Code $ 21099(b)(1). OPR may also adopt guidelines to establish alternaflve
criteria for evaluating transportation impacts outside transit priority areas. (SB 743, Pub.
Resources Code $ 21099(c).
4 SB 743, Pub. Resources Code g 21099(b)(1).
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1. Ensure that any new, alternative metric promotes the State's goals and is
independently verifiable by the decision makers and the public;

2. Ensure projects mitigate their impacts, rather than rely on state and/or
local governments to implement mitigation; and

3. Ensure that new guidelines do not create a presumption ofless than
significant transportation impacts based on location.

We commented that these recommendations would result in guidelines that more
accurately promote the Legislature's goals in SB 743 to reduce greenhouse gas
emissions, create multimodal transportation networks and promote a mix of land
uses, while meeting the Legislature's goals in CEQA to inform decision makers and
the public about project impacts and to avoid or reduce impacts by requiring
projects to implement mitigation measures.

OPR s Preliminary Discussion Draft makes good progress towards achieving
these goals and consistency with SB 743 and CEQA. OPR proposes a new section
15064.3 of the CEQA Guidelines, which contains several provisions that properly
implement SB 743. First, it replaces level of service ('LOS) with vehicle miles
traveled (IINIT) as the method for analyzing transportation impacts. By doing so,
it captures auto trips generated and trip distance, which are important factors in
reducing greenhouse gas emissions. Second, it correctly identifies impacts to transit
and safety as relevant factors in an environmental analysis, consistent with SB
743's goal to create multimodal transportation networks and as required by CEQA.
OPR also expands Appendix F (Energy Impacts) to provide examples ofpossible
mitigation measures and alternatives to reduce \MT for projects. Finally, OPR
proposes changes to Appendix G, which properly conform to the proposed new
Section 15064.3.

In continuing this important work, we recommended that OPR consider the
following changes to section 15064.3 in order to meet the requirements ofSB 748
and the pre-existing requirements of CEQA:

1. Eliminate the presumption that projects in transit areas may result in
less than significant impacts;

2. Unbundle assessment of impacts on traffic with assessment of impacts on
transit and safety;

3. Ensure that agencies analyze impacts to safety; and
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' 4. Ensure that alternative criteria are independently verifiable and
consistent with CEeA.

I. SB 743 DOES NOTAUTHORIZE OPRTO CREATEAPRESUMPTION
OF LESS THAN SIGNIFICANT TRANSPORTA.TION IMPACTS
BASED ON LOCATION AND SUBDIVISION (BXl) OF SECTION
15064.3 IS OVERBROAD

subdivision ft)(l) of 1b064.9 states that "projects that locate within one-half
mile of either an existing major transit stop or a stop along an existing high quality
transit corridor generally may be considered to have a less than sienificanl
transportation impact." This presumption is not authorized bv sB z4B and is
otherwise overbroad.s

A. sB 743 Does Not Authorize subdivision (b)(l)'s presumption of
Less Than Significant Transportation Impacts for projects in
Transit Priority Areas

In SB 743, the Legislature referred to its commitment in SB BTb, the
sustainable communities and climate protection Act of 200g, to encouraging land
use and transportation planning decisions and investments that reduce 

"urriJ"miles traveled and contribute to reductions in greenhouse gas emissions required by
the Global warming solutions Act of 2006. The Legislature also referred to^its
passage of the california complete streets Act of 200g, which requires local
governments to plan for a balanced, multimodal transportation network that meets
the needs of all users of streets, roads and highways for safe and convenient travel
Thus, in sB 743, the Legislature states that "new methodologies under [cEeA] are
needed for evaluating transportation impacts that are better able to pro:mote the
state's goals ofreducing greenhouse gas emissions and traffic-related air pollution,
promoting the development of a multimodal transportation system, and providing
clean, efficient access to destinations.,,6

The Legisiature clearly decrared its intent in enacting sB z4g to ,,(1) 
[e]nsurethat the environmental impacts of traffic, such as noise, air poflution, and'safety

concerns, continue to be properly addressed and mitigated through [CEeA],,and

5 ca'lifornia school Employees Assn. u. Gouernin g Board (1994) 8 cal.4th 383, BB8 (the plain
language of a statute controls unless it is found to be ambiguous).
6 SB 743, Sec. 1(a)(2).
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"(2) [m]ore appropriately balance the needs of congestion management with
statewide goals related to infill development, promotion of public health throueh
active transportation, and reduction of greenhouse gas emissions.,,?

sB 743 is a "modernization of transportation analysis for transit-oriented
infiIl projects,"s not an elimination of transportation analysis. within "transit
priority areas," oPR shall establish criteria for determining the significance of
transportation impacts ofprojects. "In developing the criteria, the office shall
recommend potential metrics to measure transportation i:mpacts that may include
"vehicle miles traveled, vehicle miles traveled per capita, automobile trip generatron
rates, or automobile trips generated."e SB ?43 states that,,[t]he methodology
established by these guidelines shall not create a presumption that a projeci will
not result in significant impacts related to air quality, noise, safety, or any other
impact associated with transportation."lo rhe adequacy ofparking is t]ne only factor
that shall not support a finding of significance in a transit priority area.11 outside
oftransit priority areas, oPR may establish alternative m.etrics for analyzing
transportation impacts that may include retaining LOS.iz

Therefore, the presumption in subdivision (b)(1) that projects located within
certain transit priority areas may be considered to result in less than significant
transportation impacts is inconsistent with the Legislature's directive to modermze,
not eliminate transpodation analyses.

B. Subdivision (bXl)'s Presumpfion of Less Than Significant
Transportation Impacts for projects in llransit priority Areas
is Overbroad Because it Includes Impacfs on Transit and
Safety

The presumption in subdivision (b)(1) is overbroad because it may apply to
any "transportation impact." subdivision (a) of section 1b064.8 exrilains that'
transportation impacts include impacts associated with automobile travel, transrt.
non-motorized travel and the safety of al1 travelers:

7 SB 743, Sec. 1G)(1)-(2).
8 SB 743, Sec. 5 (emphasis added).
e SB 743, Sec. 5, Pub. Resources Code $21099(b)(f).
10 SB 743, Sec. 5, Pub. Resources Code $ 21099(b)(3).
LL Id.
12 SB 743, Sec. 5, Pub. Resources Code g 21099(c).
1644-043cv



When analyzing a project's potential environmental impacts related, to
transportation, primary considerations include the amount and
distance of automobile travel associated with the project. Other
relevant considerations include the effects of the project on transit and.
non-motorized ttavel and the safety of all trauelers.

This language is consistent with the Legislature's intent in enacting cEeA that
government agencles are required to assess a project,s impacts on safety:

"The capacity of the environment is limited, and it is the intent of the
Legislature that the government of the state take immediate steos to
identifi' any critical thresholds for the health and safety of the people
ofthe state and take all coordinated actions necessary to prevent such
thresholds being reached."r3

CEQA requires a significance finding if "a project wiII cause substantial adverse
effects on human beings, either directly or indirectly',.r4 SB Z4B ,,requires the new
guidelines to promote 'multimodal transportation' and, to prouid,e for analysis of
safety itnpacfs."rs Accordingly, subsection (a) of section 15064.8 properly identifies
impacts to transit and the safety of other roadway users as relevant factors in an
analysis of "impacts related to transportation.,,

oPR correctly explains that "impacts to human safety are clearly impacts
under CEQA."16 OPR also correctly recognizes that SB 743 ,,requires the niw
guidelines to promote 'multimodal transportation' and to provide for analysis of
safety impacts."l? Thus, section 1506a.8(a) properly identifies impacts to transit
and the safety of other roadway users as relevant factors in an analysis of ,,impacts
related to transportation."

November 2I, 20L4
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13 Pub. Resowces Code S 21000(d).
la Pub. Resources Code $ 21083@)(8).
LJ ld.
16 Updating Transportation Impacts Analysis in the CEQA Guicleline s, Preliminary Discussion Draft
of updates to the CEQA Guidelines Implementing senate Bill z4J (steinberg,20r3.), Governor,s
office of Planning and Research 8t6r20r4, p.7 citing pub. Resources code g 210s3@)(B) (a
significance finding is required if "a projec{, will cause substantial adverse effects on human beings,
either directly or indirectly").
I7 Id.
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However, subdivision (b)(1) improperly presumes that development projects
in transit priority areas may be considered to have a less than significant
"transportation impact," generally. while this presumption may be applicable in a
transit priority area when considering a project's \MT, it would not be applicable
for "the effects ofthe project on transit and non-motorized travel and the safety of
all travelers," which are also transportation impacts requiring analysis in
subdivision (a) and as required bv OEQA and sB ?48. Indeed, the very nature of
projects in transit priority areas is to rely on, and thus impact, transit and non-
motorized travel. Lead agencies must consider impacts on different modes of
transportation and substantially unsafe conditions for various roadway, non-
roadway and transit users.

If OPR continues to provide a presumption for projects near existing major
transit stops or high quality transit corridors, then the presumption should be with
respect to VMT only.

II. OPR SHOULD REVISE THE GUIDELINE TO ENSURE THAT
AGENCIES ANALYZE AND REQUIRE MITIGATION FOR IMPACTS
TO PUBLIC SAFETY

The preliminary draft guideline must be revised to ensure that project
impacts to safety will be analyzed and mitigated. Subd.ivision (a) of section 1b064.3
states:

When analyzing a project's potential environmental impacts related to
transportation, primary considerations include the amount and
distance of automobile travel associated with the project. Other
relevant considerations include the effects ofthe project on transit and
non-motorized travel and the safety of all travelers.

However, subdivision (b)(3) states that a lead agency "may''consider "localized
effects of project-related transportation on safety." This discretionary language fails
to ensure that agencies will analyze and mitigate project impacts on safety, ai
required by CEQA and SB 748 (and explained above).

Lead agencies must also identi$' mitigation measures to ensure that impacts
on transit and the safety of all travelers is avoided or reduced. In enacting OEQA,
the Legislature declared that it is "the policy ofthe state that public agenies should
1644-043cv
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not approve projects as proposed ifthere are feasible alternatives or feasible
mitigation measures available which would substantially lessen the significant
environmental effects of such projects."1S An environmental impact report must
include "a detailed statement setting forth . . . mitigation measures proposed to
minimize [the project's] significant effects on the environment."lg CEQA requres
lead agencies to incorporate all feasible mitigation measures into a project to reduce
the project's potentially significant impacts to a level of insignificance .20 FinaIIy,
CEQA requires the lead agency to find "that the mitigation measures are required
in or incorporated into the project; or that the measures are the responsibility of
another agency and have been, or can and should be, adopted by the other
agency."21 Nothing in SB 743 changed these requirements.

The thrust of CEQA is that projects mitigate their impacts. "The reporting or
monitoring program shall be designed to ensure compliance d,uring project
implementation."zz Mitigation measures must be fully enforceable through permit
conditions, agreements, or other legally binding instruments."2s The lead agency
may not defer the formulation of mitigation measures until a future time, unless
the lead agency also specifies the specific performance standards capable of
mitigating the project's impacts to a less than significant level.2a Furthermore,
a public agency may not rely on mitigation measures of uncertain efficacy or
feasibility.zr Mitigation measures that are vague or so undefined that it is
impossible to evaluate their effectiveness are legally inade q .uate.26 "The purpose of
these requirements is to ensure that feasible mitigation rleasures will actually be

18 See Pub. Resources Code, $ 21002.
re See Pub. Resources Code, $ 21100(b)(3); see a,lso CEQA Guidelines, $ 15126(e).
20 See Puls. Resources Code, g 21081(a)(1)-(3); CEQA GuideLines, gg 1b002(a)(B), L502t(a)(Z),
15091(a)(1).
2r see Pub. Resources code, $ 21081; see Trisha r'ee Lotus u. caltrans (January 80, 2014) (1d District)
(I{umboldt county super. ct. No. cv110002) (slip opin. at 1.8); Federa,tion of Hillsid,e & canyo,
Associations u. city of Los Angeles (2000) 83 cal.App.4tt' LzEz, 1260, internal quotations omitted.
22 Pub. Resources Code $ 21081.6(a)(1).
23 Pub. Resources Code, g 21081.6@); CEQA Guidelines, g 1b126.4(a)(2).
2a See CEQA Guidelines, $ 15126.a(a)(1)@); see also Endangered Habitats League u. County of
Orange (2005) 131 CaI.App.4d' 777, 793-94; Defend the Bay u. City of Iruine (2004) 119 CalApp.4n
726r, L275.
25 Kings County Farm Bureau u. City of Hanford (1990) 22I Cal.App.Bd 692, 727 (findrng
groundwater purchase agreement inadequate mitigation measure because no record evidence existed
that replacement water was available).
28 san Franciscans for Rea'sonable Growth u. city & county of san Francisco (19g4) lb1 cat.App.3d
61,79.
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irnplernented as a condition of deuelopment, and, not merely ad,opted, and, then
neglected or d.isregard,edl'27 Again, nothing in sB ?48 changedihese requirements.

In sB 743, the legislature stated that "[n]ew methodologies under tcEeAlare needed for,evaluating transportation impacts that are better able to promote
the state's goals ofreducing greenhouse gas emissions and traffic-related air
pollution, promoting the development of a multimodal transportation system, and
providing clean, efficient access to destinations.,,

In evaluating the appropriate criteria, it is vital that opR not shift the
!"r{9" of mitigating impacts from developers to state and local government. The
Legislature did not shift that burden in sB z4B. sB ?48 requires that the new
criteria "promote the reduction of greenhouse gas emissions, the development of
multimodal transportation networks, and a diversity ofland uses,,,butioes not
eliminate the requirement that projects implement mitigation. while the state,s
planning priorities are intended to, among other things, strengthen the economy,zu
this cannot be at the expense of the public and the environment. cEeA s goals and
requirements have not changed. Instead, the Legislature added goals cons'istent
with the state's priorities and found that n"* o'"lhodologies for Jvaluating
transportation impacts are needed to promote those goals. state and local-agencres
must still analyze impacts and identifii adequate mitigation, except now the
mitigation is directed at achieving the goals of SB T4B.

As the Preliminary Evaruation notes, our state and rocar governments have
limited fiscal resources. In evaluating alternative criteria, *" ugr"" that opR
should seek criteria that will lead to efficient use of limited fiscal resources. This
means that oPR must not shift the burden of mitigating impacts from developers to
state and local government. Instead, opR must ensure thai projects continu'e to
mitigate their impacts, as required by CEeA.

27 see Federation of Hillside & canyon Associations u. city of Los Angeles (2000) 88 cal.App.4rr 12b2,
1258, citing Pub. Resources Code, $ 21002.1(b) (emphasis in original).
28 Gov. Code, S 65041.1.
1644-043cv
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ilI. OPR MUST ENSURE THAT AGENCIES CONTINUE TO EVALUATE
IMPACTS BEYOND THEIR JURISDICTION

CEQA requires lead agencies to evaluate a project's direct and indirect
impacts, even if those impacts occur beyond the jurisdiction of the lead agency.2s
OEQA defines the environmental setting as the physical environmental conditrons
in the vicinity ofthe project, as they exist at the time the notice ofpreparation is
published, from both a local and regional perspective.so CEQA is clear that
"fklnowledge of the regional setting is critical to the assessment of environmental
impacts."3r Evaluating a project's impacts without regard to political boundaries is
necessary to "permit the significant efJects ofthe Project to be considered in the full
environmental context."32

Subdivision GX4) of section 15064.3 states that "a Lead agency generally
should not confine its evaluation to its own political boundary." Although the use of
the word "generally" is inconsistent with CEQA, we agree that a lead agency should
not confine its evaluation to its own jurisdictional boundaries. Therefore, the word
"generally'' should be removed to ensure that the new euideline is consistent with
CEQA.

IV. OPR MUST ENSURE THATALTERNATIVE CRITERIAARE
INDEPENDENTLY VERIFIABLE BY DECISION MAKERS AND THE
PUBLIC

CEQA requires an environmental review document to be ',organized and
written in a manner that will be meaningful and useful to decision makers and to
the public."ss For this reason, the CEQA Guidelines instruct that environmental
impact reports follow a "clear format" and be written in'plain 1anguage.,,3a
Information on which an environmental review document relies must constitute

2e Pub. Resources Code $$ 21065, 21065.3, 21084(t')(B); CEQA Guidelines g1b064(d), 1806b(a)(a).
:o CEQA GuideLines $15125(a) (emphasis added); Riuerwatch v. County of San Diego (7999) 76
Cal.App.4th L428, 1453 ('Riuerwa.tch)').
31 CEQA Guidelines $ 15125(d).
32 Id.
33 Pub. Resources Code, $ 21003(b).
3a See CEQA Guidelines, gg 15006(q)-(r) and 1b140.
1644-043cv
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substantial evidence.ss "substantial evidence shall include facts, reasonable
assumptions predicated upon facts, and expert opinion supported by facts.,,se"plnsubstantiated opinion or narrative 1and1 evidence *lti"fr i. clearly inaccurate
or erroneous . . . is not substantial evidence.,,s? Likewise, evidence that is
speculative, imprecise, or ,,without any supporting, verifiable data,,, is not
substantial evidence.38 cEeA arso requir-s that ihis substantiar evidence be
available for review and readable accessible during the entire comment pu"ioa *

. - 
subdivision &X1) shourd be clarified to ensure that the threshold of

sigrrificance for evaluating the significance of transportation impactswill be
independently verifiable. subdivision (b)(1) states ihut a proj""i which resurts invMT greater than the "regional average" for the land n"" iyp" may indicate a
significant impact. It also states that,,regional average should be measured per
cap-ita, per gmployee, per trip, per person-trip or other appropriate measur".'i Thi,
definition of the threshold of significance leaves substantial discretion for a lead
agency to decide the regional average.

subdivision ft)(4) properly explains that assumptions used to estimate
transportation impacts, namery vMT, must be independerrtry verifiable.
Subdivision@)(4) states,

[a] lead agency may use models to estimate a project,s [MT], and may
revise those estimates to reflect professional judgment 

-based' 
on

substantial evidence. Any assumptions usedto estimate [VMT] and
any revisions to model outputs should be documented and explained in
the environmental document prepared for the project.

we agree that an agency's moders must be based on substantial evidence, which isrequired to be readily avaiJabre to the public during the en.bire comment perioo on
an environmental review document.ao opR shourd similarly revise @)(ri to ensure

35 Pub. Resources Code, S 21080; see CEeA Guidelines, g15068(a)(B) (,,An initial study may rely uponexp-ert op-inion supported by facts, technicar studies or oiher substantial evidence to io"r.-"rrt rt"
36 Pub. Resources Code, $ 210g2.2(c).
s7 Pub. Resources Code, $ 21082.2(c).
38 See Lucas Valley Homeowners-Assn. u. County of Marin (L99L) 238 Cal.App.BiI 1S0.3s Pub. Resources Code g 21092(b)(1); CEeA Guidelines Sg'rSOZ2(gX+) ana rSOaZlc;1S;.
a0 Pub. Resources Code g 21092@)(1); CEeA Guidelines gg 15022(g)(a) and 1b0S7(c)(5).
1644-043cv
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that a lead agency's measurement ofthe regional average as the threshold of
significance is independently verifiable, as required tV Cnea.

V. SUMMARYOFRECOMMENDATION

we recommend that opR eriminate the presumption that projects in certarntransit areas may result in less than significant impacts, unbundle assessment of
impacts on traffic with assessment of impacts on transit and safety, ensure that
agencies analyze impacts to safety, ensure that agencies continue to analyze
impacts beyond their jurisdiction and ensure thaf any assumptions made in
measuring thresholds of significance and \&IT are independently verifiable.

Sincerely,

Ao*CAna-^t^-
Tunyu h. Gulesserian

TAG:clv
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