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Madame Chair and Commissioners: 


Thank you for inviting me to present to the Commission today.  I appreciate this 


topic is a matter of life and death and much bigger than simply investor impact, 


but my expertise for this panel is providing an investor point of view.   As I will 


describe in a minute, I believe there is great mutual interest in a better  


framework for addressing future utility fires.    


As background, my name is Steve Fleishman.   I am a sell-side analyst covering the 


utilities, power, renewables and midstream sectors for Wolfe Research.  I have 


been analyzing utilities, including the California utilities, for 28 years.   As a sell-


side analyst, I do not own any stocks but I share my views and have conversations 


with most of the large investors that do own them.  My company Wolfe Research 


is an independent research firm focused almost exclusively on top quality stock 


research.     


In my experience, utility investors seek companies that provide stable income 


with modest growth.  Utilities are able to earn a fair return on their investments 


but their return is essentially capped.  As Warren Buffet once said, the utility 


business is a good business but should never be a great one.  Investors are not 


seeking big upsides, but they also expect to have limited downside risks. 


California has historically had a regulatory environment that allowed for this 


balance.  While rate cases often take too long, the utilities have generally been 


given a chance to earn a fair return on investment with manageable risk.  When 


utilities have had big issues, it has usually been self-imposed problems.   


This time is different.  The mix of 1) increased fire risk, 2) the unique application 


of inverse condemnation to utilities and 3) the lack of clear and timely recovery 


mechanisms creates an overwhelming downside risk for utilities.  It is comparable 


to a utility having the risk of a failed multi-billion-dollar nuclear power plant every 


year even though the utility does not own any nuclear plants.    







This high-risk and low-reward skew is not one that works for any utility investor.  


It’s not just utility investors, we don’t know any investor that would invest in a 


business with a capped return that faces the risk of multi-billion-dollar liabilities 


that they are not sure they can recover.    


We believe the current framework is untenable.  We have called the California 


utilities uninvestable.  All the utilities could be junk credits with worst case risk of 


bankruptcy in the event of more catastrophic fires.   


So why do any investors own stock in the CA utilities today?  Because they think 


the current situation is so untenable and unsustainable that it must get fixed 


before the next fire season.  The formation of this Blue Ribbon Panel and 


comments from Governor Newsom have been encouraging.        


But it’s not just about utility investors and their risk/returns.  Utility shareholders 


also focus intently on the broader constituents that the utilities deal with and 


how content they are with the utilities, their rates and the regulatory 


environment overall.   When most parties are happy and working together, when 


there is balance, then investors feel more confident that there is a sustainability 


to the utilities outlook.  


That is clearly not the case in California right now.  The extreme downside risks to 


utilities financials due to more fires, inverse condemnation and the lack of clear 


and timely recovery is hurting everyone.    This framework is not just untenable 


for utility investors, it is untenable for most if not all the key constituents 


involved.   


Wildfire victims need to be certain they can be paid for current and future fires, 


outside of a federal bankruptcy court  


Renewable suppliers need to know they will be selling to utilities that are 


financially healthy or they won’t invest in any more projects 


Utility customers and businesses need to know there will not be risk of rate 


shocks due to financial instability 


Utility employees and union members need to feel confident in their jobs since 


their work is critical to make California safer and to limit risk from future wildfires 







Utility creditors and shareholders need to know they can lend and invest money 


to the utilities to support important programs – such as wildfire prevention and 


clean energy investments - with confidence they will get their principal back and 


earn a fair return. 


The good news is solutions are not rocket science here.   The money needs to be 


available upfront in the event of a future fire with clear certainty to all these 


parties that it will be there no matter the circumstances.  Whether this is through 


a wildfire fund or some other mechanism, there must be confidence the money is 


there.  All parties need to help in structuring this fund, and it will likely require 


state-backing or funding of some sort.  Certainty can’t come from the utilities on 


their own given the potential damage size of a catastrophic fire.    The solution 


must be durable, sustainable, easy to understand and not subject to many 


conditions.   


Utilities cannot be held to a perfection standard.  So what if the utility did 


something wrong?  The PUC or other bodies should have the ability to assess 


meaningful fines and penalties and/or even review whether board and 


management changes are required.  However, the utility investor cannot be 


subject to paying for billions of dollars of fire damages every time there is a large 


fire with a violation.  The simple fact is there won’t be any utility investors left in 


the state.  They have 49 other states to choose from where inverse and this 


current untenable risk/reward does not exist.   


Thank you 
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Comments of the Edison Electric Institute to the  
on Catastrophic Wildfire Recovery 


 
April 22, 2019 


The Edison Electric Institute (“EEI”) writes to provide comments in response to the request 
published by the Commission on Catastrophic Wildfire Recovery (“Commission”).  Due to the 
very broad nature of the Commission’s request, EEI frames these comments as a response to 
Wildfires and Climate Change: California’s Energy Future (the “Strike Force Report”).  EEI is 
the association that represents all U.S. investor-owned utilities. Our members, which include the 
three investor-owned utilities in California, provide electricity for about 220 million Americans, 
and operate in all 50 states and the District of Columbia.  EEI’s California members have been 
instrumental in mobilizing private capital to accomplish the State’s ambitious clean energy and 
climate goals and other policy objectives. Financially healthy investor-owned utilities have been 
and will be critical to ensuring continued and increased investments in clean energy and wildfire 
hazard mitigation for the benefit of all Californians. 


As the Strike Force Report succinctly illustrates, California is facing a catastrophic increase 
in wildfires, with longer wildfire seasons resulting in extensive damage and loss of life. These 
damages are unsustainable for all electricity customers, the investor-owned utilities that serve 
them, and the many Californian’s who rely upon highly-skilled, well-paying jobs in the utility 
industry.1  These comments focus on ensuring the financial health of the investor-owned utilities 
so that they can continue to provide safe, reliable, and affordable power, invest in fire mitigation 
efforts and technologies, facilitate fair and prompt treatment for wildfire victims, and accelerate 
their role in achieving the State’s clean energy goals. These goals cannot be accomplished without 
significant reform to California’s unique liability regime for wildfires that effectively renders 
utilities the backstop insurer for every wildfire despite the fact that many risk factors are out of 
their control. The reforms to the liability regime must be coupled with reform of the California 
Public Utility Commission (“CPUC”) to restore the regulatory compact between utilities and the 
State by providing greater certainty for cost recovery of investments made to reduce those risks 
that utilities can control and damages that they are required to bear.  


                                                 
1 California’s investor-owned utilities provide thousands of high quality, well-paying jobs. See Company Profile, 
PG&E Corp.,https://www.pge.com/en_US/about-pge/company-information/profile/ 
profile.page (as of May 23, 2018) (PG&E employs approximately 20,000 employees). The electric power industry is 
responsible for 2.7 million jobs—and supports another 4.4 million induced jobs—across the United States.  In total, 
the industry supports more than seven million jobs, which constitutes approximately five percent of all jobs in the 
United States.  See M.J. Bradley & Associates, Powering America: The Economic and Workforce Contributions of 
the U.S. Electric Power Industry 6 (2017), https://mjbradley.com/sites/default/files/PoweringAmerica.pdf (as of July 
11, 2018). Further, employment in the industry is well-paying and stable; the median annual wages for direct electric 
power industry employees were $73,000 in 2015, the latest year for which data are available.  This is twice the 
national average.  With benefits, including health care and retirement contributions, median annual compensation 
exceeds $100,000.  Nearly every job category in the industry earns a median wage of $30 or more per hour, plus 
health and retirement benefits.  Many of these skilled, well-paying jobs do not require a four-year college degree, 
unlike many other jobs with similar pay and benefits.  See id. at 9. And while employment opportunities in the 
industry are expected to grow for various types of workers over the next decade, these opportunities rely on the 
continued financial health and viability of electric companies.    
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These comments also address the different funds proposed by the Strike Force Report, as 
well as other options for wildfire mitigation that the Commission should consider. 


I. California Must Restore the Regulatory Compact That The State Has Leveraged To 
Accomplish Ambitious Clean Energy And Other Policy Goals.  


The Strike Force Report acknowledges that financially healthy investor-owned utilities are 
necessary to the State’s clean energy efforts and to address wildfires, recognizing that these 
companies have been critical in reducing greenhouse gas emissions, supporting energy efficiency, 
driving down the costs of renewable energy, integrating storage and other distributed and variable 
renewable resources and supporting the deployment of electric vehicles. To a large extent, these 
efforts have been undertaken to comply with mandates from the legislature or the CPUC. To 
successfully comply with these mandates, investor-owned utilities have raised billions of dollars 
in private capital from a range of investors—and this private capital has supplemented the need to 
use tax payer dollars to fund the State’s ambitious clean energy and other policy goals. 


 What the Strike Force Report fails to acknowledge is that investors were willing to provide 
the capital needed to achieve these goals because of the strength of the regulatory compact between 
investor-owned utilities, their customers, and the CPUC. This regulatory compact held that, in 
exchange for serving all customers, the investor-owned utilities would be allowed to charge rates 
that reflect their costs of providing service to their customers plus a regulated return on their 
investments. These “cost-of-service” rates provide investors the confidence they need that their 
investments will be repaid and that there will be a return on their equity. Cost-of-service rates, 
which are proposed by utilities, but scrutinized and approved by the CPUC, serve many purposes, 
in addition to attracting investment: they protect customers, ensure that costs are shared by all 
electricity customers and promote intergenerational equity by ensuring that the large capital 
investments needed to provide safe, affordable, reliable, and clean energy are spread out over the 
life of those investments.  


 Cost-of-service rates are designed to recover the electric company’s costs to serve all 
customers. As discussed in more detail in these comments, California’s investor-owned utilities 
are currently under significant financial stress due to the State’s unique policy regime that 
effectively holds utilities strictly liable for all catastrophic wildfire damages, regardless of fault.  
In California, therefore, the costs to serve all electricity customers include third-party damages 
relate to wildfires.  In 2017, the CPUC broke the regulatory compact underpinning cost-of-service 
rates when it denied cost recovery for wildfire damages.  Investor-owned utilities must still serve 
all customers—even those customers who live in the high wildfire hazard wildland urban interface 
(“WUI”)—but there is no longer certainty that all costs can be recovered in electricity rates. 


Losses over the last few fire seasons repeatedly reaching well into the billions of dollars, 
and dim prospects of recovering these costs through rates—even when the fire is not the result of 
the investor-owned electric company’s [negligence]—have rendered the investor-owned utilities 
virtually uninvestible.  In the words of Moody’s: 


The negative outlook reflects the uncertain political and regulatory environment 
in California and execution risk associated with pending legislative and regulatory 
efforts to mitigate the liability, cost recovery and liquidity risks of wildfires and 
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inverse condemnation, and the potential that they may not be successful, as well 
as the risk of future wildfire exposures.2 


While the investor-owned utilities in California may no longer provide electricity 
generation services to customers in the future and may one day no longer serve as the provider of 
last resort for generation services, the Strike Force Report is clear that they will be needed to build, 
own, and maintain the electricity transmission and distribution system in the State. That is, they 
will still be obligated to serve all customers and, therefore, must be able to raise capital at 
reasonable rates. This means that they must have more certainty that wildfire costs can be 
recovered in rates.  California has used the regulatory compact and cost-of-service rates to leverage 
private capital to accomplish important policy objectives and will need to use this tool to engage 
in the extensive wildfire mitigation and resilience efforts. Any comprehensive solution to the 
wildfire crisis must restore this regulatory compact or will fail.   


II. The Commission Must Take Steps To Restore The Financial Health Of Investor-
Owned Utilities. 


As the recent bankruptcy filing by Pacific Gas & Electric Company (“PG&E”) and the 
credit downgrades of the other investor-owned utilities and certain publicly owned utilities 
clearly demonstrate, the scale of catastrophic wildfire liabilities has grown far beyond what can 
be managed under the current regulatory regime—which effectively requires the investor-owned 
utilities to act as backstop insurers for all property owners in the State.  Given the scale of the 
financial liabilities at stake, any solution that is sufficient to restore market confidence in 
California’s investor-owned utilities must both shrink the overall size of the liabilities to which 
the utilities are exposed for catastrophic wildfires (except in the case of fault) and provide 
investor-owned utilities with access to a broad range of insurance and other funding options.  As 
discussed in more detail below, a broad variety of insurance or other risk-shifting options are 
necessary to cover different tranches of wildfire risk and ensure that sufficient capital resources 
will be available to compensate wildfire victims in the event of a catastrophic loss. 


A. The Commission and the Legislature Must Address the Current Liability 
Regime; Investor-Owned Utilities Cannot be the De Facto Insurer of Every 
Homeowner in the State. 


In the United States, legal frameworks for addressing natural hazard losses tend to 
express a policy preference that individual property owners should not bear the full costs of 
hazard losses.  Instead, governments use a variety of mechanisms to socialize the natural hazard 
losses experienced by individual property owners.  For example, in the aftermath of federally 
declared disasters, individual property owners can access federal funds for both temporary 


                                                 
2 Moody’s Investor Service, Moody’s Downgrades Edison International to Baa3 and Southern California Edison to 
Baa2; outlooks negative, Mar. 5, 2019, https://www.moodys.com/research/Moodys-downgrades-Edison-
International-to-Baa3-and-Southern-California-Edison--PR_396014 (emphasis added); see also, Moody’s Investor 
Service, Moody’s Downgrades San Diego Gas & Electric to Baa1 from A2; outlook negative, Mar. 5, 2019, 
https://www.moodys.com/research/Moodys-downgrades-San-Diego-Gas-Electric-to-Baa1-from-A2--PR_396110 
(“The negative outlook reflects the risks associated with the magnitude of exposure and liabilities related to wildfires 
affecting electric utilities in California, as well as the execution risk around the implementation of legislative and 
regulatory initiatives that significantly mitigate these risks.”). 
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housing assistance and long-term rebuilding costs.3  Such cost-socialization acts as a form of 
social insurance, spreading across society as a whole.4  The result is that individuals can live in 
areas where they cannot personally afford the costs of natural hazard exposure because they can 
externalize a portion of those costs to a taxpayer or ratepayer base.   


 
Under the structure envisioned in Barham, wildfire claims would similarly function as a 


form of social insurance: individual property owner claims would be paid by the electric 
company and recovered in rates, ultimately socializing those costs across the entire customer 
base.  When functioning in this manner, the system of compensating wildfire victims effectively 
called on Californians to collectively bear the costs of wildfire hazard exposure socialized across 
a service territory.  This is an approach that is somewhat reasonable when fires occur in the 
absence of electric company fault, as it accounts for the many factors that contribute to wildfire 
hazard exposure by assuming collective responsibility for bearing those losses.  However, the 
CPUC’s current approach to cost recovery for wildfire damages drastically undercuts this system 
by effectively turning a social insurance program into a system of transfer payments.  That is, 
under the current cost recovery regime, California has gone from using the utilities as a tool to 
administer social insurance with costs collectively borne by all residents to a system in which the 
companies are acting as de facto private insurers.  


 
The precarious situation of California’s investor-owned utilities is the result of both the 


extent of exposure to wildfire hazards in the State and California’s unique policy approach to 
socializing wildfire risks.  While making homeowners devasted by wildfires whole by socializing 
costs is a laudable policy goal, no other state makes its utilities act as the insurer of last resort for 
all third-party property losses from wildfires, particularly in instances in which their equipment 
was not at fault. The CPUC’s current cost recovery standard uses a post-hoc analysis—which 
essentially holds that the occurrence of fire means that any actions taken by the investor-owned 
utility were imprudent—breaks the regulatory compact, pushing these costs onto shareholders, 
whose resources will quickly be depleted by billion-dollar damages.  As evidenced by PG&E’s 
bankruptcy, this renders the liability regime a failed social insurance program that serves no one’s 
interests: not those who have been harmed by wildfires, not electricity customers who rely on the 
investor-owned utilities for affordable, reliable, and increasingly clean power, not the companies, 
which have invested billions of dollars in serving customers, and not the State, which has 
aggressive clean energy and other policy goals. 


Moreover, this regime fails to align risks with those who are best-positioned to mitigate 
them—and then holds the electric companies strictly liable for others’ failure to act reasonably. 
While electric equipment can be involved in wildfires and electric companies have and should 
make investments to mitigate the risks of running power lines through high-hazard areas, investor-
owned utilities have little control over many of the other significant drivers of increased wildfire 
hazard exposure in California.  In particular, they have no control over the increasing number of 
families that are moving into the WUI.5 Growing populations in the WUI increase the number of 


                                                 
3 42 U.S.C.  § 5174(c). 
4 See Margaret Peloso & Kristen Miller, Unnatural Disaster, The Environmental Forum, May/June 2018, 27, 27, 
available at https://www.eli.org/the-environmental-forum/unnatural-disaster.  
5 See Alice Hill & William Kakenmaster, A New Normal: California’s Increasing Wildfire Risk and What to do 
About it, May 24, 2018, https://www.hoover.org/research/new-normal-californias-increasing-wildfire-risk-and-what-
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lives and value of structures that are at risk when wildfire events occur, increasing hazard exposure.  
Such growth is driven by economic factors in the State, including the lack of affordable housing 
in California’s major cities, and by local land-use decision making.6  Because utilities have the 
obligation to serve, they will continue to extend their transmission and distribution networks to 
provide electricity to the growing population in the WUI, resulting in an increase in hazard 
exposure over which they have no control.7  Further, the insurance industry also plays an important 
role in the growth of the WUI: the relative affordability of property insurance in the WUI 
encourages Californians to move to areas with higher wildfire hazard exposures because the State 
does not permit insurance costs do not properly reflect the risk of losing one’s home in a fire.  
Thus, even where electric company equipment may be the proximate cause of a catastrophic fire 
event, there are many other stakeholders that are driving wildfire risk. 


This regime is bad policy because it jeopardizes investor-owned utilities’ ability to provide 
reliable and affordable power, as well as the broader Californian economy, by holding these 
companies liable for billions of dollars of damages.8  In addition, this regime is bad policy because 
it creates incentives for others to engage in risky behaviors or to fail to mitigate their contributions 
to wildfire risk.  Accordingly, the current regulatory regime must be reformed: (1) investor-owned 
utilities should only be held liable for wildfire damages when the company is at fault; and 
(2) investor-owned utilities should be guaranteed cost-recovery for wildfire damages when they 
have engaged in prudent mitigation activity.  


As EEI has explained elsewhere,9 California courts have held that investor-owned utilities 
are strictly liable for any wildfire damage caused by their equipment under the inverse 
condemnation doctrine.  The legislature can override the courts’ common law decision to extend 
the inverse condemnation doctrine to investor-owned utilities.  This option is explained in more 
detail in EEI’s whitepaper Legislative Options to Reform Inverse Condemnation in California.10 


Reform of the strict liability regime under inverse condemnation would help reduce the 
size of third-party damages that electric companies have to pay, help restore some investor 
confidence in California’s regulatory compact, as well as create incentives for others to mitigate 
the risks over which they have control to reduce wildfires. 


 


                                                 
do-about-it (noting that there are 4.5 million California households in the WUI and the WUI in California grew by 
almost 1,000 square miles between 1990 and 2000). 
6 See Wildfires and Climate Change: California’s Energy Future A Report from Governor Newsom’s Strike Force 
14 (April 12, 2019) [hereinafter Strike Force Report]. 
7 While the IOUs have invested significantly in fire hazard mitigation, the complete elimination of all fire risk is not 
possible, and some fire-mitigation measures may be prohibitively expensive in certain areas.  For example, while 
undergrounding is one of the most effective measures to prevent utility caused wildfires because it eliminates the 
risk that tree limbs will come in contact with power lines, it can cost as much as $3 million per mile.  With no 
control over land use policies, investor-owned utilities will face the increased wildfire hazard exposure that comes 
from additional houses in the WUI and has no ability to limit this development, leaving only risk-mitigation options 
while expanding service available. 
8 EEI, Amicus Curiae Letter in Support of Pacific Gas & Electric Company’s Petition for Review, No. S249429 at 2-
6 (July 12, 2018). 
9 Id. at 6-7.  
10 Attached hereto as Exhibit A.  
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B. The CPUC Process Must Be Reformed to Provide Certain Cost Recovery for 
Investments in Wildfire Mitigation and Damages. 


In holding investor-owned utilities strictly liable for wildfire damages regardless of fault, 
the California courts reasoned that because all customers share in the benefits of the electric 
system, they should also share in the risks posed by that system, including the increasing risk of 
wildfire.11  Critical to this reasoning was the courts’ assumption that the investor-owned utilities 
could spread costs by raising electricity rates through future rate recovery proceedings.12  


But this assumption, upon which both decisions rest, is fundamentally incorrect, as 
demonstrated by a CPUC decision in October 2017 that denied SDG&E’s application to recover 
$379 million of inverse condemnation wildfire costs.13  As explained in the Strike Force Report, 
this decision severely undermined investors’ confidence in investor-owned utilities’ stock because 
it “raised concerns in the capital markets that investors in California utilities were more exposed 
to wildfire liabilities than previously thought.”14 


As background, investor-owned utilities may only recover non-routine costs, such as 
wildfire damages, through rates if the CPUC separately determines that they may do so.15  Under 
current law, the CPUC will make such a determination if it finds that the electric company acted 
reasonably and prudently.16  This “prudent manager” standard requires that the “practices, 
methods, and acts engaged in by [the] utility follow the exercise of reasonable judgment in light 
of facts known or which should have been known at the time the decision was made.”17   


While this standard, in theory, allows utilities to recover costs so long as they “exercise . . . 
reasonable judgment,” in practice, past decisions indicate that CPUC is very unlikely to allow 
IOUs to recover wildfire costs, even under circumstances where the electric company took 
reasonable steps to prevent and respond to wildfires.  In its order denying SDG&E’s application, 
for example, the CPUC found that SDG&E failed to meet the prudent manager standard with 
respect to its management of facilities prior to the October 2007 Witch Fire, essentially 
determining that the occurrence of a fire demonstrated that the company failed to act prudently.  
As a result of this perfection standard, investor-owned utilities and potential investors have read 
the CPUC decision to indicate that there is very little that utilities can do operationally to ensure, 


                                                 
11 Barham, 74 Cal.App.4th at 754.  
12 Pacific Bell, 208 Cal.App.4th 1400; Barham, 74 Cal.App.4th at 752.   
13 See In re: San Diego Gas & Electric Co., Order Denying Application [D. 17-11-033] (Cal. Pub. Util. Comm’n) 
(Nov. 30, 2017) [hereinafter CPUC Order Denying SDG&E Wildfire Costs]; Order Denying Rehearing of Decision 
(D.) 17-11-033 [D. 18-07-025] (Cal. Pub. Util. Comm’n) (July 12, 2018); Order Denying Writ for Review, No. 
D074417, Cal. Ct. of Appeal, 4th District, Div. 1 (Nov. 13, 2018). 
14 Strike Force Report at 31; Moody’s Investors Service, San Diego & Electric Company – Regulator denies 
SDG&E’s recovery of wildfire costs, a credit negative for all California utilities (Dec. 4, 2017) [hereinafter 
Moody’s SDG&E Credit Opinion]. 
15 Cal. Public Utilities Code § 451.  For a description of the use of catastrophic event memorandum accounts to address 
wildfire risks see Carolyn Kousky et al., Wildfire Costs in California: The Role of Electric Utilities, Wharton Issue 
Brief, Aug. 2018, at 8, available at https://riskcenter.wharton.upenn.edu/wp-content/uploads/2018/08/Wildfire-Cost-
in-CA-Role-of-Utilities-1.pdf.    
16 See, e.g., CPUC Order Denying SDG&E Wildfire Costs at 9.   
17 Id. 
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with certainty, that they will meet the prudent manager standard in the event of a wildfire and be 
allowed to recover costs.18  


 The California courts that extended strict liability to investor-owned utilities did not 
envision that the CPUC would insert its own cost recovery standard into the process.  This conflicts 
with the strict liability regime imposed by inverse condemnation and undermines the cost-sharing 
rationale of the court decisions that imposed this strict liability on the investor-owned utilities.  
The Commission, therefore, must take steps to ensure cost-recovery for wildfire damages if 
California is going to continue to require that electric companies serve as the de facto wildfire 
insurer for the entire State.   


Without adequate assurance that investor-owned utilities will receive timely recovery for 
payment of wildfire damages regardless of the investor-owned utilities’ fault, their credit ratings 
will continue to decline and their costs of capital will continue to increase, which will inevitably 
increase costs for customers as the basic costs of doing business for utilities increase.  Unless 
California’s investor-owned utilities receive either relief for inverse condemnation claims without 
fault, or timely cost recovery assurance for expenses related to such claims, they will continue to 
be subject to a confiscatory rate regime—strict liability for billions in dollars of wildfire damages, 
but no recovery assurance for these unavoidable costs.    


One way to accomplish this would be for the Commission and legislature to create a 
distinct standard by which the CPUC will review requests for cost recovery for wildfire 
damages.  The legislature has the ability to simply and clearly direct CPUC to grant rate recovery 
to electric companies for a particular class of costs and issue such a directive outlining the 
circumstances in which catastrophic wildfire losses should be automatically recoverable.19  For 
example, the legislature could direct the CPUC to allow IOUs to recover costs when they have 
demonstrated substantial compliance with wildfire mitigation plans.  Such an approach would 
incentivize wild fire mitigation efforts and would stop the CPUC from equating prudence with 
the prevention of all wildfires.  


The Strike Force proposes a number of CPUC reforms that it terms “safety incentives.”  
These incentives include a number of measures directed at board-level risk management for 
wildfires and adjusting the allowed return on equity that utilities can earn based on their wildfire 
performance.20  No further details are provided on any of these proposals.  Any such reforms 
must be coupled with reforms to the CPUC’s standard for reviewing requests for recovery of 
wildfire damages. 


                                                 
18 See, e.g., Moody’s SDG&E Credit Opinion (“The SDG&E ruling may make it difficult for utilities to meet the 
CPUC’s prudency standards in the future.”).  This problem is also due in part to the lack of clear regulations and 
standards for wildfire response and mitigation measures.  In their absence, IOUs lack clarity regarding what level of 
mitigation they should engage in and how exactly to respond to wildfires in order to avoid liability.  As discussed 
further below, pre-approved wildfire management plans could address this issue. See text, infra, accompanying notes 
29-33. 
19 See, e.g., CAL. PUB. UTIL. CODE § 8386(h)(3) (“The commission shall authorize the electric corporation to recover 
in rates the costs of the independent evaluator.”). 
20 Strike Force Report, supra note 6, at 12. 
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C. Even With Reform of the Liability Standard and More Certain Cost Recovery, 
Utilities Need More Tools to Address Financial Risk to Protect Themselves 
and Their Customers. 


Because the insurance market is not capable of addressing the enormous liabilities 
associated with the recent wildfires in California, and as the Governor’s Strike Force Report 
correctly notes,21 California’s investor-owned utilities cannot survive under the current regulatory 
regime, which holds them strictly liable for wildfire damage without any guarantee of cost 
recovery through rates.  However, even with reform of the liability regime and more certain cost 
recovery for potential wildfire damages, utilities will need a broad variety of insurance or other 
risk-shifting options cover different tranches of wildfire risk and ensure that sufficient capital 
resources will be available to compensate wildfire victims in the event of a catastrophic loss. 


In past decades, the traditional insurance market provided sufficient and affordable 
protection for wildfire liability for California’s investor-owned utilities because wildfire liabilities 
were smaller.  But due to the rise in frequency and severity of wildfires in California along with 
the current liability regime, this is no longer the case.  The traditional insurance market alone 
cannot provide a solution for wildfire funding for at least three reasons: (1) premium rates; (2) 
funding for the cost of those premiums; and (3) market capacity. 


Insurance premiums for California’s investor-owned utilities have sky-rocketed in recent 
years to a cost of approximately 25 percent of the limit purchased.22  California’s investor-owned 
utilities each have purchased between $1 billion and $1.5 billion of insurance, which results in an 
annual premium spend for each investor-owned electric company of between $250 million and 
$375 million.  If they were able to purchase insurance in an amount that would cover a truly 
catastrophic wildfire, the annual spend would be much higher.  For example, even if an electric 
company was able to purchase $30 billion in insurance for wildfire liability—which, as discussed 
below, it could not—the annual spend on premium would be billions of dollars.  And the pricing 
for this coverage would continue to increase rapidly if California continues to experience year-
over-year wildfires. 


The cost of these insurance premiums is generally passed on to the utilities’ customers.23  
It is clearly untenable for annual premiums of billions of dollars to be spread among electricity 
customers.  It is equally untenable to expect any investors to contribute that amount of capital on 
an annual basis solely to fund the purchase of insurance.  While it is currently feasible for investor-
owned utilities to purchase approximately $1 to $1.5 billion of insurance, that amount of insurance 
will not protect wildfire victims in the event of a catastrophic wildfire. 


Further, the traditional insurance market does not have sufficient capacity.  California 
investor-owned utilities are limited by premium rates, but they are also constrained by the limits 
that traditional insurers are willing to risk in any given year.  The amount of insurance carried by 
California’s investor-owned utilities suggests that the market is unwilling to provide insurance of 
over $1.5 billion to any individual investor-owned electric company, much less annual limits of 
                                                 
21 Strike Force Report, supra note 6, at 27. 
22 See Carolyn Kousky, Katherine Greig and Brett Lingle, “Financing Third Party Wildfire Damages: Options for 
California’s Electric Utilities,” February 2019, at 12, attached hereto as Exhibit B. 


23 Id. 
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$30 billion or more to each company.  And if wildfires continue to occur year-over-year without 
any changes to the liability regime, more insurers are likely to decline to cover utilities at all for 
wildfire risk. 


There are other insurance-like solutions that could provide some amount of funding for 
wildfire damages, including catastrophe bonds, industry captive insurance companies, and risk 
pools, each of which is described at length in the Wharton Insurance Report attached hereto as 
Exhibit B.  While all of these tools can and should be used to layer a “tower” of protection for 
utilities and wildfire victims, none of these tools are adequate to finance catastrophic losses on a 
high frequency basis.  At most, these tools can increase the amount of capital available to repay 
wildfire victims by an order of magnitude. 


The Strike Force Report begins to develop some of the other financing and insurance tools 
that utilities will need to address wildfire liabilities. These are presented as alternatives. As 
discussed below, however, these concepts will need to be layered to provide sufficient resources 
for wildfire victims while protecting the financial health of utilities and their customers. 


1. The proposed Liquidity Fund would be of limited value; self-insurance that 
is recovered in electricity rates may be a better option to ensure sufficient 
resources are available for wildfire victims. 
 


The Strike Force proposes a Liquidity Fund that would provide a resource for utilities to 
make payments related to catastrophic wild fires in the time period between when the cause of the 
fire is determined and when the CPUC makes a determination of whether the costs and be 
recovered from ratepayers.  While additional tools to allow investor-owned utilities to securitize 
debt as a tool to raise capital in the aftermath of a catastrophic wildfire may be needed, it is not 
clear how the Liquidity Fund would accomplish this goal. 


As proposed, the Liquidity Fund would act as a revolver, ultimately being repaid through 
rate recovery or by electric company shareholders, depending upon whether the IOU is determined 
to have met a yet-to-be-defined recovery standard.  Without significant changes to the application 
of inverse condemnation, discussed above, it is unclear how the proposed Liquidity Fund would 
provide certainty to the market.  In the experience of EEI’s members, it is the possibility of 
significant, recurring wildfire liabilities that cannot be recovered in rates that has caused 
uncertainty in the market.  It is not clear how the Liquidity Fund will address these concerns in 
any fashion. 


The Strike Force seeks comment on the impacts of a liquidity-only fund on electricity rates 
and affordability.  Without a significant overhaul to the current CPUC cost recovery standard so 
that it allows for the socialization of wildfire costs in rates, EEI does not expect that the Liquidity 
Fund will have any meaningful impact on the credit ratings or borrowing costs of California’s 
investor-owned utilities.  Accordingly, a Liquidity Fund would not help alleviate the costs of 
wildfires and therefore will not have an impact on preventing increases in rates.    


Rather than allowing the CPUC to manage a large Liquidity Fund, customers and investor-
owned utilities likely would be better served if the utilities are permitted to recover self-insurance 
layers that are included in their general rate case.  With a self-insurance layer in addition to any 







 


10 
 


commercially reasonable wildfire damage insurance, each IOU can direct the funds to either 
investments that return income to enhance liquidity and make sure there is sufficient cash on hand 
to respond to wildfire expenses. 


2. If designed properly, a Wildfire Fund could help achieve several of the Strike 
Force Report’s policies goals. 


A Wildfire Fund is one of the many insurance tools that IOUs will need to manage 
catastrophic wildfire liability on a going forward basis.  For the fund to play a meaningful role in 
stabilizing California’s economy and helping the State both adapt to climate impacts and mitigate 
climate change, it must be part of an integrated framework for the reduction of wildfire risk.  If 
properly designed, the Wildfire Fund has the potential to deliver substantial benefits to electricity 
consumers, investor-owned utilities, insurance companies, homeowner ratepayers, and the State 
and local governments. A key issue, however, will be who pays into the Fund. 


 While determining which stakeholders pay into the Fund is a critical design issue for the 
Commission to consider, other design elements are equally important and provide opportunities to 
achieve multiple objectives, including streamlining claims, addressing underinsurance concerns, 
and providing a more equitable sharing of wildfire costs that recognizes the different risks of 
wildfire faced by different property owners. The Commission should consider the following design 
principles:  First recovery by insurers should be capped at a level that is consistent with the typical 
settled value of subrogated insurance claims, discussed in more detail below.  Second, property 
owners should be required to present their claims for the underinsured portions of their losses to 
the fund, allowing for the implementation of a number of mechanisms to encourage property 
owners to maintain adequate insurance coverage and ensure that Wildfire Fund dollars are 
distributed in a manner that provides more protections for lower income customers. 


The Strike Force’s proposal to require all insurers in California to present their claims to 
the Fund is an important design element.  This could reduce the transaction costs associated with 
insurance company recoveries by forgoing protracted and expensive litigation.  EEI’s review of 
the available data suggests that subrogated insurance claims brought by insurers against utilities 
typically settle for approximately 50 percent of their book value.  Accordingly, EEI agrees with 
the Strike Force recommendation that insurers’ claims against the fund should be capped and 
suggests that 50 percent of the claim value is a reasonable amount of compensation from the 
Wildfire Fund.  This structure would require the insurance industry to share in the costs of 
catastrophic wildfire and has the potential to reduce the required size of the Wildfire Fund to a 
manageable level.   


The Strike Force Report suggests that the Wildfire Fund would administer claims by 
insurance companies and be available as a resource for investor-owned utilities to seek 
reimbursement when they have settled uninsured claims with property owners.  EEI encourages 
the Commission to instead develop a framework where individual claimants with uninsured losses 
can also present their claims directly to the Wildfire Fund.  Such a mechanism could spare property 
owners the time, expense, and uncertainty of litigation and instead compensate wildfire victims in 
the most efficient manner possible.  As discussed below, this structure also has the potential to 
provide more complete compensation to lower income property owners. 
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Any fund administering property owner claims must recognize that the compensation 
provided to wildfire victims in California in events where electric companies are found to not have 
violated a fault standard is effectively a form of social insurance.  That is, California has made an 
explicit policy choice that it does not wish to make individual property owners bear the whole cost 
of their exposure to wildfires—instead preferring to socialize it across other residents.  This 
approach is seen in many contexts where governments must determine how to deal with natural 
hazard exposure faced by their citizens, and states often respond by relying on a variety of social 
insurance mechanisms that spread costs across the entire tax base (e.g., Stafford relief) or a 
ratepayer base (e.g., the Florida Hurricane Catastrophe Fund).24  In fact, the socializing of disaster 
losses and government actions to reduce natural hazard exposure have become so pervasive they 
tend to influence property-owner decision making, encouraging more people to live in areas with 
high natural hazard exposure.25  Therefore, it is essential that any approach to compensating 
wildfire victims recognize the central role that communities play in wildfire hazard reduction and 
create incentives for individual property owners to mitigate their wildfire hazard exposure. 


In addition to providing for more efficient recoveries, channeling direct property owner 
claims to the Wildfire Fund could allow for a design that creates incentives for reducing property 
owner exposure to wildfire risk and ensure that payments from the fund go to those residents who 
are least able to bear the costs of a catastrophic wildfire.  The Commission should adopt a model 
for the Fund based on the flood-specific provisions of the Stafford Act in which property owners 
are required to maintain insurance after receiving an initial payment under the federal disaster 
relief programs.26  Under the current federal model, homeowners who fail to maintain required 
insurance coverage after receiving payments for a flood loss are ineligible to receive federal 
disaster aid in future flood events.27  Similarly here, the Commission could structure the fund such 
that all property owners are entitled to receive an initial payment after their first catastrophic 
wildfire loss, but condition eligibility for subsequent payments on maintaining adequate insurance 
coverage.  If combined with the insurance pricing incentives recommended by the Strike Force, 


                                                 
24 The Stafford Disaster Relief program is administered by the Federal Emergency Management Agency, making 
funds available in the aftermath of a Presidentially declared disaster event.  42 U.S.C. § 5170. Stafford relief is 
available for a wide array of measures including emergency services, temporary housing assistance, individual 
property owner assistance for rebuilding, and assistance for the rebuilding of key community infrastructure such as 
hospitals and schools.  Id. §§ 5171, 5172(a), 5174(c).  Money spent in Stafford Disaster relief is drawn from the 
general federal budget in the form of special Congressional appropriations in the aftermath of a disaster event. See 
CONGRESSIONAL RESEARCH SERVICE, 2017 DISASTER SUPPLEMENTAL APPROPRIATIONS: OVERVIEW (2018) 
(describing three supplemental appropriations bills providing $120 billion in budget authority for hurricane and 
wildfire disasters in 2017), available at https://fas.org/sgp/crs/homesec/R45084.pdf, Thus, the Stafford program 
socializes the costs of federally declared disasters across the entire tax base.   
 
The Florida Hurricane Catastrophe Fund is a state-backed reinsurance program developed by Florida in the aftermath 
of Hurricane Andrew.  David Adams, Hurricane Season and Florida’s Insurance System:  Living on Borrowed Time?, 
Insurance Journal (June 3, 2013), http://www.insurancejournal.com/news/southeast/2013/06/03/294104.htm. Rather 
than have insurers exist the property and casualty market in the State over an inability to charge higher risk-based 
premiums, the State chose to develop a state-backed reinsurance program to cover the excess risk of hurricane losses.  
2009 Fla. Stat. § 215.555 (2014).  The Florida Hurricane Catastrophe Fund is funded by premiums paid by insurers to 
the Fund, and the Fund also has the ability to issue bonds to cover its costs in the event of a large loss.  Id. § 215.555. 
25 For a discussion of these factors and a review of the literature on property owner decisionmaking see MARGARET 
E. PELOSO, ADAPTING TO RISING SEA LEVELS: LEGAL CHALLENGES AND OPPORTUNITIES 43-80 (2017). 
26 42 U.S.C. § 5154a. 
27 Id. 
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such a requirement could provide a powerful incentive for wildfire hazard mitigation at the 
property-owner level.   


For individual claimants, the Wildfire Fund could implement two measures for the 
reimbursement of uninsured losses that would help to ensure that resources flow to those who need 
them most.  First, like the Stafford Disaster Relief Program’s flood provisions, the Wildfire Fund 
could prohibit property owners from making recoveries for properties that are not their primary 
residence.28  Second, for the un- or underinsured portion of claims brought to the Fund by property 
owners, the Commission could recommend a sliding scale of recovery for the loss based on the 
amount claimed (e.g. full recovery up to $500,000, 50 percent recovery excess losses between 
$500,000 and $1,000,000, 25 percent recovery on excess losses between $1,000,000 and 
$2,000,000, and no recovery above the $2,000,000 threshold).  


One of the key design elements of any fund approach will be differentiating between 
utility-caused wildfires where the conduct of individual companies exceeded a fault standard—
meaning that costs should be borne by the company and its shareholders—or whether they are 
costs that can be socialized across the rate base.  SB901 introduced the concept of wildfire 
mitigation plans (“WMPs”) that are subject to approval by the CPUC.29  Under SB901 once a 
WMP is approved, the investor-owned utilities are required to use independent evaluators to asses 
compliance with their approved plans, and the CPUC is to consider this information in any 
subsequent proceeding for cost recovery.30  The WMP construct and adherence to the WMP’s 
requirements should be used to determine whether catastrophic wildfire costs will be borne by the 
Wildfire Fund or by the individual utility.   


To enhance confidence in this system, the minimum requirements for a WMP should be 
more clearly mandated by the legislature.31  In addition, any program for establishing enhanced 
CPUC oversight must be coupled with reform of the CPUC to enhance its technical capabilities to 
review WMPs and engage in continuing evaluation of compliance.  The Commission should 
evaluate the creation of a new Wildfire Safety Branch in the CPUC’s Safety and Enforcement 
Division consisting of a professional staff with expertise in wildfire risk management.  The work 
of the Wildfire Safety Branch could be modeled after the process currently used by the California 
Coastal Commission, in which the professional staff with significant technical expertise issue a 
staff report including recommended actions for each major permitting action that the Coastal 
Commission takes.32  Similarly, the Wildfire Safety Branch could provide expert review of WMPs, 


                                                 
28 42 U.S.C. § 5174(b). 
29 See CAL. PUB. UTIL. CODE § 8386(b). 
30 Id. § 8386(h). 
31 Under SB901’s provisions foe wildfire management plans, many of the factors are vaguely defined in the statute, 
looking to the investor-owned utilities to define factors such as what constitute adequate performance benchmarks 
and progress metrics, what is the appropriate level of vegetation management, and what are appropriate plans for 
infrastructure maintenance.  Id. § 8386(c).  In turn, while the CPUC “shall” consider the plan and adherence to it any 
subsequent rate proceeding, there is no requirement that the CPUC permit recovery of the costs associated with 
implementing the WMP.  Id. § 8386(g).  Instead, the Commission should evaluate the feasibility of more 
prescriptive requirements for WMPs, such as prescriptive levels of risk reduction that must be achieved, coupled 
with automatic inclusion of the costs associated with WMP execution in future rate proceedings. 
32 See, California Coastal Commission, Meeting Rules & Procedures, https://www.coastal.ca.gov/meetings/rules-
procedures/; see, e.g., California Coastal Commission, Staff Report: Permit Amendments Th23a & Th23b, Apr. 18, 
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and make recommendations for additional required measures for wildfire hazard risk reduction.  
The Commission should also evaluate how a newly established Wildfire Safety Branch could 
evaluate ongoing compliance with a WMP (or what kind of post-event investigation the Wildfire 
Safety Branch would conduct to determine substantial compliance with the WMP).  As a further 
incentive for WMP compliance, the Commission could evaluate a structure in which investor-
owned utilities would not be entitled to a prudence hearing for the recovery of costs in a fault-
based event unless the company can first make the showing that it has complied with its WMP in 
all material respects.33  


III. Other Options for Mitigation Wildfire Hazards and Encouraging Resilience 


Any comprehensive approach to addressing the challenge of catastrophic wildfire events 
must include efforts by all stakeholders to reduce wildfire hazard exposures.  Efforts to reduce 
wildfire hazards require a separate pool of resources that are aimed at reducing the potential for 
future catastrophic wildfires.  Successful hazard mitigation is related to the fund options proposed 
by the Strike Force Report because it can reduce the size of the fund that would be needed because 
the frequency and scope of catastrophic wildfires would be reduced.  For wildfire hazard mitigation 
to be most effective, the Commission should evaluate structures that could help all stakeholders 
use their resources collectively to target the actions that will lead to the most significant reductions 
in wildfire hazard exposure.  Such a structure would require two innovations by the Commission 
not raised in the Strike Force report.  First, the Commission should explore tools to evaluate, rank, 
and deploy capital to support the most effective measures to reduce hazard exposure.  Second, the 
Commission should evaluate whether an additional pool of capital will be necessary to effectively 
mitigate hazard exposure. 


Hazard Mitigation by Utilities: Wildfire Mitigation Plans will be a centerpiece of utility 
efforts to mitigate wildfire hazards.  Common elements that emerge across WMPs include: (a) 
expansion of situational awareness and weather monitoring, (b) investment in grid hardening, such 
as investment in coated conductors, and (c) expansion of vegetation management practices.  In line 
with these and other practices, investor-owned utilities have committed in their WMPs to invest 
significant resources in building and updating weather stations; employ additional cameras to 
monitor risks; use best practices in data analytics and global information system (“GIS”) 
monitoring; update communications strategies and equipment; increase inspections, patrols, and 
trimming of vegetation; and undertake many other innovative approaches to managing wildfire 
risks.34  The innovative approaches each company has taken to manage wildfire risks reflect the 
diverse geography of each company’s operations as well as customer and stakeholder needs.  For 
                                                 
2019 (providing assessment of consistency of a proposed permit with approved local coastal plan requirements for 
biological resource protection and landform modification). 
33 Under this type of a structure, the CPUC could rely upon the independent evaluation of compliance with the 
wildfire management plan required under CAL. PUB. UTIL. CODE § 8386(h), including a new compulsory standards 
for risk mitigation.  The Commission could craft a series of clear, compulsory standards that are easy to verify (e.g., 
putting reclosers in manual mode or disabling them in certain conditions) and require verification that these 
standards be met before a proceeding for recovery of wildfire costs may begin. 
34 Southern California Edison Company, Wildfire Mitigation Plan (2019); PG&E, Wildfire Mitigation Plan (2019); 
San Diego Gas & Electric, Wildfire Mitigation Plan (2019); Liberty Utilities/CalPeco Electric, Wildfire Mitigation 
Plan (2019); Bear Valley Electric Service, Wildfire Mitigation Plan (2019); PacifiCorp, Wildfire Mitigation Plan 
(2019).  All investor owned electric company WMPs can be found on the CPUC website at: 
http://cpuc.ca.gov/SB901/.  
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example, PG&E’s WMP includes not only many of the above-listed elements but also the concept 
of resilience zones, which would allow customers access to key public services such as grocery 
stores and gas stations during time of power shutdowns.35  The WMP of Southern California 
Edison (“SCE”) includes many of the same elements and also discusses SCE’s continued 
assessment of alternative technologies to prevent ignition events and reduce public exposure.36  
The WMP of San Diego Gas & Electric (“SDG&E”) includes many of the same elements as well 
as a plan to acquire a second helicopter for dispatch by CalFire for active firefighting and patrolling 
of power lines.37  As companies continue to develop and share best practices in this area, WMPs 
are one tool that will enhance companies’ ability to mitigate wildfire hazards.   


 
As discussed above in connection with the Wildfire Fund, reforming the CPUC to provide 


comprehensive technical evaluation of WMPs when they are submitted and monitor 
implementation could provide additional tools to promote wildfire hazard mitigation.  The 
Commission should evaluate the role that new technical experts at the CPUC could play in 
evaluating emerging best practices and adding on to any requirements for WMPs that are specified 
by the legislature.  In addition to the measures highlighted in the WMPs, there are two other tools 
potentially available to the investor-owned utilities that the Commission should consider: public 
service power shutoffs and the potential for differential rate classes. 


Under the California Public Utility Code, utilities are permitted to de-energize lines to 
protect public safety.38  The CPUC has interpreted these provisions to permit public safety power 
shutoffs during high wind events in order to prevent wildfires.39  In the last two years the investor-
owned utilities have used public safety power shutoffs on numerous occasions during high wind 
events to prevent additional wildfire events.  Reports to the CPUC on these events demonstrate 
that public safety power shutoffs likely prevented additional wildfire events.  For example, in a 
report on its November 2018 public safety power shutoff SDG&E reported that in post-event 
patrols before lines were put back into service: “SDG&E crews reported wind-related damage to 
five overhead circuits. The damages included broken wire strands, broken cross arm, tree in 
secondary wire, tree branch (debris) in conductors and a severely leaning pole.”40  Similarly, after 
an October 2018 public safety power shutoff PG&E’s report to the CPUC documented numerous 
instances of wind-caused damage in post-event patrols stating: 


During these patrols, PG&E personnel discovered 23 instances of wind-related issues across 
impacted divisions that required remediation prior to re-energizing. This included 18 instances of 
damage to PG&E equipment, 15 of which appear to have been caused by falling vegetation. In 
addition to damaged assets, PG&E personnel also discovered five cases of documented hazards (all 


                                                 
35 PG&E, Wildfire Mitigation Plan at 99.   
36 SCE, Wildfire Mitigation Plan at 71.   
37 SDG&E, Wildfire Mitigation Plan at 84-85.   
38 CAL. PUB. UTIL. CODE §§ 451, 399.2(a). 
39 See CPUC Resolution ESRB-8,  
at 2, http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M217/K801/217801749.PDF. 


40 San Diego Gas & Electric Company, SDG&E Report on De-Energization Events: November 11-16, 2018, Dec. 4, 
2018, http://cpuc.ca.gov/uploadedFiles/CPUCWebsite/Content/News_Room/NewsUpdates/2018/SDGE%20De-
Energization%20Report%20(Nov%2011-16%202018%20RFW).pdf. 
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vegetation-related), such as branches found lying across conductors, which were cleared prior to re-
energizing.41 


Each of these reports explains that the decision to conduct a public safety power shutoff was a last 
resort driven by extreme fire danger conditions during periods of very low humidity and very high 
winds, conditions that are likely to increase in frequency and severity with climate change.42  


Public safety power shutoffs are proving an essential tool to prevent catastrophic wildfires, 
but they are not without impact to utilities and the communities they serve.  While the 
consequences of power outages are certainly less severe than the complete loss of a community 
due to catastrophic wildfire, the likelihood that public safety power shutoffs will impact reliability 
increases as the impacts of climate change are felt and wildfire hazards increase.  This means that 
California communities are left with two choices: accept a future in which electric service is 
subject to frequent interruption during wildfire season (which may become nearly year-round with 
climate change) or work collaboratively to increase local resilience to interruptions in transmission 
services that are necessary to mitigate catastrophic wildfire risk.    


Providing community-level resilience will require significant investments in local 
infrastructure, including storage and distributed energy resources, and the investor-owned utilities 
can play a vital role in making this resilience a reality.  This will require the Commission to design 
a number of modifications to the current legal and regulatory system to encourage resilience.  First 
and foremost, investor-owned utilities must be empowered to make additional investments in 
storage and grid resiliency measures at the community level.  The California Public Utility Code 
already permits the CPUC to grant rate recovery for the installation of energy storage systems.43  
The Commission should evaluate a strengthening of this framework under which new statutory 
requirements for installation of storage and other resilience measures for areas impacted by public 
service power shutoffs are prescribed and rate recovery for these measures is guaranteed by statute.    


                                                 
41 Pacific Gas & Electric Company, PG&E Public Safety Power Shutoff Report to the CPUC, Oct, 31, 2018, at 9, 
available at http://cpuc.ca.gov/uploadedFiles/CPUC_Public_Website/Content/Utilities_and_Industries/Energy_-
_Electricity_and_Natural_Gas/PGE%20PSPS%20Report%20Letter%2020181031.pdf. 
42 See James M. Vose, et al., 2018: Forests 241 in Impacts, Risks, and Adaptation in the 
United States: Fourth National Climate Assessment, Volume II [D.R. Reidmiller, et. al. (eds.)] doi: 
10.7930/NCA4.2018.CH6 (“The duration of the season during which wildfires occur has increased throughout the 
western United States as a result of increased temperatures and earlier snowmelt. Increased vapor pressure deficit 
(Ch. 21: Midwest, Figure 21.3) and reduced summer precipitation have deepened summer droughts in the West and 
thus increased wildfire risk. By the middle of this century, the annual area burened in the western United States 
could increase 2–6 times from the present, depending on the geographic area, ecosystem and local climate.”); 
Yufang Jin, et. al., Identification of Two Distinct Fire Regimes in Southern California: Implications for Economic 
Impact and Future Change, 10 Environmental Res. Letters 094005 at 9 (2015) (reporting that 4 out of 5 models run 
in the study predicted more intense Santa Ana events, which are expected to increase the Santa Ana fire season). 
43 Cal. Pub. Util. Code § 2838.2(c)(1) states that “[t]he commission may approve, or modify and approve, programs 
and investments of an electrical corporation in distributed energy storage systems with appropriate energy storage 
management systems and reasonable mechanisms for cost recovery[.]” Under the definitions section applicable to 
Chapter 7.7, an “energy storage system” may “[b]e . . . owned by a load-serving entity . . . .” Id. § 2835(a)(2)(B). A 
“load-serving entity” is defined as “an electrical corporation, electric service provider, or community choice 
aggregator.” See id. § 380; see also id. § 2835(b) (noting that a load-serving entity has the same meaning as defined 
in § 380). In defining “procurement” in reference to acquiring by ownership or contractual right to use the energy 
from or capacity of an energy storage system, section 2835(f) mandates that “[n]othing in this chapter, and no action 
by the commission, shall discourage or disadvantage development and ownership of an energy storage system by an 
electrical corporation.” Id. § 2835(f). 
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The Commission should endorse and approach that allows investor-owned utilities to 
identify the parts of their service territories that are most susceptible to service interruptions from 
public service power shutoffs and recover the costs of additional investments in storage and other 
resiliency measures in these communities. 


Another tool that the Commission should evaluate to promote community resilience is the 
use of differential rate structures.  Differential rates are potentially attractive because they can both 
provided necessary capital to take measures that reduce wildfire risk and they can be designed to 
minimize rate impacts to customers outside of the WUI.44  The Commission should consider two 
options for differentiated rates.  In the first, investor-owned utilities would be permitted to collect 
funds necessary to achieve hardening of infrastructure in the WUI, which could reduce the need 
for public service power shutoffs.  This could be achieved either through a surcharge on the bills 
of customers living in high fire hazard areas.  The second alternative would be a surcharge focused 
on communities at the highest risk of public service power shutoffs, with the funds to be spent on 
storage and other measures that minimize the disruptive effects of public service power shutoffs 
in impacted communities.   


In evaluating potential sources of funding for local resilience that minimizes the impact of 
public service power shutoffs, there are several other options that the Commission should explore.  
First, the Commission should examine the current uncertainty regarding the economic loss rule in 
California and evaluate whether economic loss dollars should flow directly to individual customers 
or if they should be diverted to a fund that could be invested in measures to reduce the impacts of 
future public service power shutoffs.45  Second, federal funds through FEMA’s Hazard Mitigation 
Grant Program are available for wildfire mitigation projects at the individual or community level.46 
The Commission should evaluate how California can create integrated risk reduction programs 
where the investor-owned utility, local government, and federal resources could be combined to 
invest in resilience measures that would mitigate the impacts of public service power shutoffs. 


Hazard Mitigation by State and Local Governments: The Commission should evaluate the 
role that changes to and enforcement of existing state and local government policies could mitigate 
wildfire risk.  First and foremost, as the Strike Force correctly recognizes, California must make a 
public policy choice about how many people should live in high wildfire hazard exposure areas in 
the WUI.47  Population growth in the WUI not only puts Californians who move to high fire hazard 
zones at risk but also negatively impacts all Californians, who indirectly pay for the costs of 
wildfires.  Therefore, the Commission and local governments must grapple with the larger climate 
adaptation question of how wildfire risks will continue to evolve and how land use practices must 
change to respond to increased wildfire hazard in the future. As the Strike Force correctly 
                                                 
44 Note that placing the financial impacts of fire hazard mitigation on customers living the WUI is potentially desirable 
from an economic perspective because it translates the enhanced fire risk in the WUI into a price signal, potentially 
encouraging Californians to invest in property in areas with lower wildfire hazard exposure. 


45 In California, as in virtually every other state, plaintiffs generally cannot recover for purely economic losses in 
negligence cases.  However, a case currently before the State Supreme Court could change California’s approach to 
this issue. See Brief of Amici Curiae, Southern California Edison et al., Southern California Gas Leak Cases, No. 
S246669 at 16-17 (Sept. 5, 2018).  Elimination of the economic loss rule in California would expose investor-owned 
utilities to claims for purely economic harms during public safety power shutoffs, further increasing the cost of wildfire 
hazard mitigation. 


46 See https://www.fema.gov/hazard-mitigation-grant-program. 
47 Strike Force Report, supra note 6, at 14. 
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recognizes, the Commission must consider techniques to promote regional land-use planning and 
encourage building in less fire-prone areas.48  State and local governments should also take 
measures to ensure that they have invested in and provided sufficient infrastructure for emergency 
response that reflects the land use choices made in their communities. 


Beyond basic zoning authority, which can shape the nature of development in the WUI, 
there are a number of measures available for local government wildfire hazard mitigation that the 
Commission should evaluate.  First, the Strike Force Report notes updates to state building codes 
in 2008 to improve fire-resistance and efforts to educate homeowners about retrofitting.49 The 
Commission should evaluate what tools might be available to require homeowner retrofitting (for 
example as a potential permitting condition when modifications are made to an existing home).  


Second, the Commission should evaluate how to make California’s defensible space rules 
more effective. The California Public Resources Code requires property owners in certain high 
wildfire hazard areas to maintain a zone of defensible space around any structure on their property 
that is free from vegetation.50  Few local jurisdictions have developed the requisite programs to 
educate the public on and enforce these rules, which could substantially reduce the probability of 
loss in a wildfire event.51  The Commission should evaluate what mechanisms are available to 
State and local governments to enforce the defensible space rules and how they could be 
encouraged to do so. 


Hazard Mitigation by the Insurance Industry:  EEI supports the Strike Force’s 
recommendation that insurance rates be structured to provide communities or individual 
homeowners with financial incentives to engage in wildfire hazard mitigation.  Past examples 
clearly demonstrate that in order for such incentives to be effective, baseline property insurance 
rates in the WUI should be allowed to increase significantly, with substantial rate discounting 
offered for risk reduction measures.52  The clearest example of the level of financial incentives that 
may be necessary to incentivize homeowner risk reduction is drawn from the rebuilding after 
Hurricane Sandy.  Historically, research on the National Flood Insurance program demonstrated 
that homeowners were very unlikely to mitigate their flood risks in rebuilding after a loss, and this 
behavior was largely attributed to heavily subsidized flood insurance rates and homeowner 
expectations that the would not experience a similar loss in the future.53  When Hurricane Sandy 
hit the New York metropolitan area, New York and New Jersey had just received updated flood 
maps from FEMA (a key determinant of rates).  Under NFIP, rates are determined by the flood 
zone in which a property resides, and homeowners can receive rate reductions for elevating their 


                                                 
48 Id. at 15. 
49 Id. at 15. 
50 CAL. PUB. RES. CODE § 4291. 
51 See, e.g., New York Times, In California, Mixed Results for Regulations Meant to Help Stop Fires (Dec. 11, 
2017), https://www.nytimes.com/2017/12/11/us/california-widlfires-prevention-regulations.html (noting that 
California’s defensible space regulations are less effective because “communities do not enforce them”). 
52 See Howard Kunreuther, Disaster Mitigation and Insurance:  Learning from Katrina, 604 ANNALS AM. ACAD. POL. 
& SOC. SCIENCE 208, 212 (2006) (arguing that people either don’t understand or willfully ignore probabilities of 
disaster loss); Howard Kunreuther & Anne E. Kelffner, Should Earthquake Mitigation Measures be Voluntary or 
Required? 4 J. REGULATORY ECON. 321 (1992) (finding that even when equipped with accurate information on risks, 
property owners will underinvest in loss reduction measures). 


53 Christine M. McMillan, Comment, Federal Flood Insurance Policy:  Making Matters Worse, 44 HOUS. L. REV. 
471, 475 (2007). 
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homes out of the 100-year flood plain.  With the new maps in place, the difference in premiums 
soared with annual premiums up to $10,000 for houses that were not elevated as compared to a 
few hundred dollars for those on stilts that placed the first floor of the home above the 100-year 
flood plain.54 In response, many communities updated their floodplain regulations to secure lower 
insurance rates for local residents and elevated homes have now become the norm.55  This example 
demonstrates that when set at the correct levels, insurance pricing incentives can be an important 
driver of property owner risk reduction.  The Commission should evaluate the types and levels of 
incentives that would be necessary to encourage property owner hazard mitigation and evaluate 
what changes, it any, need to be made at the California Department of Insurance to compel the use 
of such pricing incentives. 


As a funding tool for mitigation, the Commission should also consider whether any tax 
should be placed on home insurance policies for those homes in high-risk areas, or for some sub-
set of such homes (e.g., homes that are vacation homes rather than primary residences or homes 
that are worth substantially more than the cost of the average home).  This could help the State 
raise funds for larger mitigation efforts such as vegetation management.  Such a tax, of course, 
would require a contribution from the homeowners rather than the insurance companies 
themselves. 


The Strike Force Report notes that costs from wildfires should be allocated “in a manner 
that shares the burden broadly among stakeholders, including utilities (ratepayers and investors), 
insurance companies, local governments, and attorneys.”56 Although insurance companies have 
premium ratepayers and investors of their own, no one has yet suggested that some portion of 
wildfire costs should be allocated to both of these constituencies.  While it may appear on the 
surface as though insurance companies are suffering significant losses from the wildfires,57 there 
is more to the story.  For all wildfires, insurers have access to reinsurance protection.  Because 
reinsurance is often purchased for a large portfolio of policies that include risks in many states 
(e.g., homeowners insurance policies issued by an insurance group across the United States), 
insurers have the ability to smooth out catastrophic losses by spreading risk across a larger pool.  
Moreover, in wildfires allegedly caused by electric utilities, insurers pursue subrogation recoveries 
against the utilities.  Anecdotal evidence suggests that a significant majority of all wildfire claims 
against utilities are brought by subrogating insurers, seeking recovery for payments already made 
by the insurers to insured homeowners.  Historically, utilities have settled these claims between 50 
and 60 percent, meaning that insurers are reimbursed by utilities for over half of their stated loss.  
And insurers generally pass on these recoveries to their reinsurers.  As a result, utilities are being 
forced to act as de facto reinsurers for homeowners insurance companies in California.   


Given this situation, the Commission should consider whether an appropriate contribution 
from insurance companies should include two components:  (1) a tax imposed on certain 


                                                 
54 See Les Christie, Flood Insurance Soaring for Thousands of Homeowners, CNN, Oct. 21, 2013, 
https://money.cnn.com/2013/10/21/real_estate/flood-insurance/index.html. 
55 Claire Lowe, Elevated Beach Homes the Norm Since Superstorm Sandy, CLAIMS J., Apr. 24, 2017, 
https://www.claimsjournal.com/news/east/2017/04/24/278086.htm.  
56 Strike Force Report, supra note 6, at 3. 
57 See LLOYD DIXON ET AL., RAND CORPORATION, THE IMPACT OF CHANGING WILDFIRE RISK ON CALIFORNIA’S 
RESIDENTIAL INSURANCE MARKET 51-53 (2018) (losses incurred by homeowners’ insurers exceed the amount of 
premium charged in some years, especially years with a catastrophic wildfire like 2017). 
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purchasers of homeowners insurance to fund wildfire mitigation efforts; and (2) a cap on 
subrogation recoveries that insurance companies can receive from utilities (e.g., a recovery cap of 
50 percent of each insurer’s payments to its insured homeowners).  Given the historical settlement 
range for subrogated claims, the Commission should set the cap for subrogated claims at 50 percent 
as this will save consumers money and should result in the same effective recovery for insurance 
companies who will be able avoid litigation costs by bringing their claims directly to the fund.  
This cap could be removed if an electric company is found to have acted imprudently. 


Lessons Learned from Insurance Company Regulation.  In California, like utilities, most 
homeowners insurance companies must seek rate approval from a state regulator.58  While utilities 
present their general rate cases to the CPUC, insurance companies seek rate approval from the 
California Department of Insurance (“CDI”).  Unlike a general rate case before the CPUC, 
however, the CDI rate approval process does not result in a rate schedule that fixes rates for classes 
of customers.  Instead, the CDI employs a prior-approval rate-making formula that sets a minimum 
and maximum allowable premium for each insurer’s portfolio of policies.59  After receiving rate 
approval, the insurers offer insurance to homeowners within their pre-approved rate range, based 
on the insurers’ evaluation of individual homes on a case-by-case basis and the insurers’ 
assessment of a given area’s wildfire risk.  On its web site, the CDI warns homeowners that “many 
insurers also apply a surcharge to the premium for homes located in areas with a comparably higher 
risk for wildfires.  Those wildfire-related surcharges can range from 15 percent to over 300 percent 
depending on a home’s vulnerability to the risk of wildfire . . .”60  Moreover, homeowners insurers 
can decline to offer or renew insurance in high-risk areas, and insurers can cancel existing 
insurance policies on 45 days’ notice. 


Under the regulatory compact, California’s utilities must provide electricity to all 
California residents, but the utilities do not have the ability to apply any type of surcharge to those 
residents living in high-risk areas.  Such a discretionary surcharge (within a range pre-approved 
by a state regulator), or even a differential rate class, could be used to help finance mitigation 
efforts.  The legislature could encourage specific mitigation actions to be undertaken by utilities—
including undergrounding of power lines, hardening the distribution system, or other actions—by 
directing the CPUC to allow utilities to apply a surcharge to residents in high-risk areas for 
mitigation actions intended to protect that area. 


IV. Conclusion 


 EEI thanks the Commission for this opportunity to provide input on the necessary measures 
to address catastrophic wildfire risks in California.  In order to take meaningful steps to mitigate 
                                                 
58 Some homeowners’ policies are issued by surplus lines insurers (i.e., insurers not subject to the same rate regulation 
by the State as admitted insurers).  However, estimates suggest that the percentage of homeowners’ insurance policies 
placed in California by surplus lines insurers is less than 2%.  See The Surplus Line Association of California, “Surplus 
Lines and Homeowners Insurance,” available at http://www.slacal.org/publications/surplus-lines-and-homeowners-
insurance (surplus lines place 1.4% of homeowners policies in California, with admitted insurers placing 97.6%); see 
also DIXON ET AL., supra note 57, AT 34-35 (surplus lines place 0.2% of homeowners policies, with 98.3% of 
homeowners policies placed by admitted insurers, although number of policies placed by surplus lines insurers in 
high-risk areas for wildfire appears to be increasing). 


59 See LLOYD DIXON ET AL., supra note 57, at 55-56. 
60 California Department of Insurance, “2018 Homeowners Insurance:  Homeowners Insurance Comparison Tool,” 
available at https://interactive.web.insurance.ca.gov/apex_extprd/f?p=111:20. 
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wildfire hazard exposure and provide the financial stability that investor-owned utilities will 
require to continue to invest in helping California reach its climate and other policy, as well as 
address the challenge of climate change adaptation, the Commission must put forward a 
comprehensive solution that both reduces the size of future catastrophic wildfire liabilities and 
provides concrete funding solutions.  In framing potential solutions, the Commission must grapple 
with California’s policy choice to socialize the costs of wildfire hazard exposure and attempt to 
both determine the most equitable mechanism for socializing hazard exposure costs while 
providing incentives for all parties that contribute to wildfire hazard exposure to take steps to 
reduce wildfire risk. 
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Legislative Options to Reform Inverse Condemnation in California 
Edison Electric Institute White Paper 


April 22, 2019 


In the wake of the devastating 2017 and 2018 wildfire seasons, California’s governor, legislature, 
regulatory agencies, and stakeholders are urgently pursuing comprehensive policy solutions that 
will address the rising dangers presented by wildfires.  As part of this effort, Governor Newsom 
assembled a Strike Force to “develop a comprehensive roadmap to address the issues of wildfires, 
climate change, and the state’s energy sector.”1  As the Strike Force explains in its April 2019 
report (“Strike Force Report”), investor-owned electric companies “must be part of the solution” 
to stem the rise in wildfires, which are sometimes sparked by electric equipment during extreme 
wind conditions.2  At the same time, the electric companies’ financial health is under profound 
threat by the current regulatory regime.  As explained further below, under a doctrine called inverse 
condemnation, property owners may sue investor-owned electric companies in state court for 
uncapped amounts of wildfire damage, regardless of whether the electric companies are at fault.  
The imposition of such enormous liability, which electric companies cannot avoid entirely as it is 
imposed regardless of fault, is compounded by the fact that the electric companies are unlikely to 
recover the damages through rates.3  This combination is financially unsustainable.  Not only has 
it caused one California electric company to seek bankruptcy protection,4 it also undermines 
investors’ confidence and has resulted in credit downgrades that have hamstrung the electric 
companies’ ability to raise capital.5   


Recognizing that such outcomes threaten the electric companies’ ability to provide reliable and 
affordable power, as well as the broader Californian economy,6 the Strike Force Report proposes 
to reform the inverse condemnation doctrine such that investor-owned electric companies are not 
held liable for wildfire damages under a strict liability standard.7  Such reform could be 
accomplished through legislation that prohibits the application of the inverse condemnation 
doctrine to private electric companies.  Under this regime, property owners would still be able to 
use traditional tort theories (e.g., negligence) to attempt to recover wildfire damages caused by the 
electric companies’ misconduct.8  


                                                 
1 Governor Newsom’s Strike Force, Wildfires and Climate Change: California’s Energy Future at 1 (Apr. 12, 2019), 
https://www.gov.ca.gov/wp-content/uploads/2019/04/Wildfires-and-Climate-Change-California%E2%80%99s-
Energy-Future.pdf.  
2 Id. at 2.  
3 Id. at 28-31. 
4 See Press Release, Pacific Gas & Electric, PG&E Files for Reorganization Under Chapter 11 (Jan. 29, 2019), 
https://www.pge.com/en/about/newsroom/newsdetails/index.page?title=20190129_pge_files_for_reorganization_un
der_chapter_11 [hereinafter PG&E Bankruptcy Press Release].    
5 Strike Force Report at 31; Moody’s Investors Service, San Diego & Electric Company – Regulator Denies SDG&E’s 
Recovery of Wildfire Costs, a Credit Negative for all California Utilities (Dec. 4, 2017) [hereinafter Moody’s SDG&E 
Credit Opinion]. 
6 Strike Force Report at 27. 
7 Id. at 36. 
8 To succeed on a negligence claim, for example, a property owner would be required to demonstrate that the investor-
owned electric company engaged in negligent conduct that proximately caused the damages at issue.  
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This white paper analyzes the pathway to such reform.  Part I provides the relevant legal and 
factual background.  Part II demonstrates that the legislature has the authority to enact the requisite 
legislation.  


I. Legal Background 


A. Inverse condemnation doctrine in California. 


California’s inverse condemnation doctrine is rooted in the state constitution’s taking clause, 
which provides that “[p]rivate property may be taken or damaged for a public use and only when 
just compensation . . . has first been paid to, or into court for, the owner.”9  This clause provides 
authority for two types of proceedings: it allows the government to initiate eminent domain 
proceedings to “take” property and it allows property owners to initiate lawsuits against the 
government for just compensation when a taking has occurred in the absence of eminent domain 
proceedings.10  The latter are “otherwise known as ‘inverse condemnation’” proceedings.11 


Importantly, inverse condemnation in California is a strict liability doctrine.12  As the California 
Supreme Court has explained, subject to certain limited exceptions,13 “any actual physical injury 
to real property proximately caused by [a public] improvement as deliberately designed and 
constructed is compensable under [the takings clause] whether foreseeable or not.”14  This strict 
liability standard is driven primarily by the takings clause’s underlying policy, which is “to 
distribute throughout the community the loss inflicted upon the individual by the making of the 
public improvements.”15  As the Court explained in Albers v. County of Los Angeles, one of the 
seminal inverse condemnation cases, “the cost of such damage can better be absorbed, and with 
infinitely less hardship, by the taxpayers as a whole than by the owners of the individual parcels 
damaged.”16  The Court therefore concluded that requiring property owners to demonstrate that 
the damages were foreseeable or intended by the government would leave some owners 
“uncompensated, . . . contribut[ing] more than [their] proper share to the public undertaking.”17 


Given this loss-spreading rationale, inverse condemnation claims have historically applied to 
governmental and other public entities, which have the authority to act for “public use” and the 


                                                 
9 Cal. Const. art. I, § 19(a). 
10 Cal. State Auto. Ass’n Inter-Ins. Bureau v. City of Palo Alto, 138 Cal. App. 4th 474, 479 (2006) (citing San Diego 
Metro. Transit Dev. Bd. v. Handlery Hotel, Inc., 73 Cal. App. 4th 517, 529 (1999)). 
11 Id. 
12 Albers v. Cty. of Los Angeles, 62 Cal. 2d 250, 263-64 (1965).  
13 The California Supreme court has identified “two strains of decisions in which the urgency or particular importance 
of the governmental conduct involved was so overriding that considerations of public policy inveighed against a rule 
rendering the acting public entity liable absent fault.” Holtz v. Super. Ct., 3 Cal. 3d 296, 304-05 (1970).  The first 
exception “involve[s] noncompensable damages inflicted in the proper exercise of the police power.”  Id. at 305 
(internal quotation marks omitted).  The second “encompasse[s] those cases in which the state at common law had the 
right to inflict the damage.”  Id. (internal quotation marks omitted). 
14 Albers, 62 Cal. 2d at 263-64. 
15 Albers, 62 Cal. 2d at 263; see also Holtz, 3 Cal. 3d at 303 (The “underlying purpose” of inverse condemnation is 
“to distribute throughout the community the loss inflicted upon the individual by the making of public improvements: 
to socialize the burden . . . that should be assumed by society.”) (internal quotation marks omitted). 
16 Albers, 62 Cal. 2d at 263. 
17 Id. at 262. 
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ability to actually spread the costs across the population via taxes.18  Such an ability is crucial 
given the doctrine’s framework, which, as noted above, holds public entities liable irrespective of 
fault.  And the doctrine has been expansively interpreted in other ways, including the California 
Supreme Court’s holding that a governmental entity may be held strictly liable even where the 
public improvement is “only one of several concurrent causes,” so long as it is a “substantial 
cause.”19  That the doctrine is strict liability and applies under a broad theory of causation greatly 
expands the scope of damages that can be recovered under the doctrine—an approach that is only 
sustainable where the defendant is capable of spreading the loss across the broader population.  
Indeed, “it is elementary that an inverse condemnation action . . .  requires state action and, 
therefore, cannot be asserted against private parties.”20  


B. Expansion of Inverse Condemnation to Investor-Owned Electric Companies. 


Despite this history and the clear rationale for limiting inverse condemnation claims to public 
entities, the California Court of Appeal for the Fourth Appellate District extended the doctrine to 
allow inverse condemnation claims against investor-owned electric companies for the first time in 
1999 in Barham v. Southern California Edison Company.21  The Second District issued a similar 
holding in 2012 in Pacific Bell Telephone Co. v. Southern California Edison Company.22  


In both decisions, the courts’ rationale turned on their conclusion that privately owned electric 
companies are sufficiently akin to public entities for the purpose of inverse condemnation, which 
in turn relied on two factors: (1) the courts’ reading of California’s Public Utilities Code, which 
gives investor-owned electric companies condemnation authority,23 and (2) the courts’ incorrect 
assumption that privately owned electric companies are able to spread the loss of any incurred 
damages across their ratepayers in a manner similar to a public entities’ ability to spread losses 
across taxpayers.24   


At issue in Barham were inverse condemnation claims brought by plaintiffs whose property had 
been damaged by wildfires that were ignited when Southern California Edison’s (“SCE”) overhead 
power line equipment broke during “strong Santa Ana wind conditions,” causing “superheated 
components to fall to the ground.”25  Noting that the success of the inverse condemnation claims 
depended on the Barhams’ ability to “prove that a public entity ha[d] taken or damaged their 
property for a public use,” the Fourth District set about analyzing “whether SCE was a ‘public 
agency’ that damaged the Barhams’ property for a ‘public use.’”26  The court answered this 
question in the affirmative for two reasons.  First, the court noted that utilities, including investor-
owned electric companies, have the power to condemn private property under section 612 of the 


                                                 
18 See, e.g., Id. at 253-54 (plaintiff asserted inverse condemnation claims against a county); Holtz, 3 Cal. 3d at 299 
(same); Bauer v. Ventura Cty., 45 Cal. 2d 276, 281-82 (1955) (same). 
19 Belair v. Riverside Cty Flood Control Dist., 47 Cal. 3d 550, 559 (1988). 
20 Bach v. Cty. of Butte, 215 Cal. App. 3d 294, 307 (1989). 
21 74 Cal. App. 4th 744 (1999).  
22 208 Cal. App. 4th 1400 (2012), as modified (Sept. 13, 2012).   
23 Barham, 74 Cal. App. 4th at 752 (quoting Cal. Pub. Utils. Code §§  217, 218, and 612); Pacific Bell, 208 Cal. App. 
4th at 1406 n.3 (quoting Cal. Pub. Utils. Code § 612).   
24 Barham, 74 Cal. App. 4th at 752; Pacific Bell, 208 Cal. App. 4th at 1407.   
25 Id. at 748. 
26 Id. at 751-52. 
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California Public Utilities Code.27  Given this authority, and consistent with case law that likened 
utilities to governmental entities in other contexts, the Fourth District concluded that “the state 
generally expects a . . . utility to conduct its affairs more like governmental entity than a private 
corporation.”28  Second, the court assumed that holding SCE liable would fulfill the “fundamental 
policy underlying the concept of inverse condemnation . . . to spread among the benefitting 
community any burden disproportionately borne by a member of that community to establish a 
public undertaking for the benefit of all.”29 


This line of reasoning is mirrored in the 2012 Pacific Bell decision.  In that case, Pacific Bell sued 
SCE for damages to Pacific Bell’s underground cables that resulted from a surge of electricity in 
a nearby utility pole that occurred when a large bird came in contact with SCE’s energized power 
lines.30  Agreeing with the Barham court’s reasoning, the Second District also found that investor-
owned electric companies may be held liable under inverse condemnation.31  With respect to the 
conclusion that private electric companies are “akin to . . . governmental entit[ies]” by virtue of 
their statutorily granted condemnation power, Pacific Bell elaborated on the Barham court’s 
reasoning by citing to other sections of the public utilities code that grant utilities “quasi-
monopolistic authority.”32  Pacific Bell also elaborated on the second factor underlying the Barham 
court’s conclusion—i.e., the assumption that holding investor-owned utilities liable under the 
inverse condemnation doctrine will function to spread losses across the benefitting community.33  
The court first noted that the loss-spreading mechanism, which is the “policy justification[] 
underlying inverse condemnation,” functions equally as well when the defendant is an investor-
owned electric company as when the defendant is a governmental entity.34  The court rejected 
SCE’s explanation that private electric companies are not guaranteed to spread losses “because 
[they] d[o] not have taxing authority and may raise rates only with the approval of California’s 
Public Utilities Commission.”35  Without further explanation, the court concluded that SCE “ha[d] 
not pointed to any evidence to support its implication that the Commission would not allow [SCE] 
. . . to pass on damages liability” to its ratepayers.36  In other words, like the Barham court, Pacific 
Bell made the crucial assumption that investor-owned electric companies are able to reliably spread 
losses across their ratepayers in order to fulfill “the fundamental policy underlying the concept of 
inverse condemnation.”37 


However, this assumption has proven incorrect, as demonstrated by a California Public Utilities 
Commission (“CPUC”) decision in November 2017 that denied San Diego Gas & Electric 
Company’s (“SDG&E”) application to recover $379 million of inverse condemnation wildfire 


                                                 
27 Id. at 752 (citing Cal. Pub. Utils. Code § 612 (“An electric corporation may condemn any property necessary for 
the construction and maintenance of its electric plant.”)). 
28 Id. at 753 (quoting Gay Law Students Ass’n v. Pac. Tel. & Tel. Co., 24 Cal. 3d 458, 469 (1979)).  
29 Id. at 752. 
30 Pacific Bell, 208 Cal. App. 4th at 1403. 
31 Id. at 1404 (“We . . . agree with the conclusion reached in Barham and by the trial court that Edison may be liable 
under inverse condemnation for the damage to Pacific Bell’s property.”). 
32 Id. at 1406 (citing Cal. Pub. Utils. Code § 6001 et seq.); see also id. at 1406 n.3 (quoting Cal. Pub. Utils. Code § 
612, which grants IOUs condemnation power). 
33 Id. at 1407. 
34 Id. 
35 Id. 
36 Id. 
37 Barham, 74 Cal. App. 4th at 752; Pacific Bell, 208 Cal. App. 4th at 1407. 
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damages.38  The CPUC explained that “[i]nverse condemnation principles are not relevant to a 
Commission . . . review” of cost-recovery applications.39  The CPUC further explained that 
“[e]ven if SDG&E were strictly liable [under the inverse condemnation doctrine], we see nothing 
in the cited case law that would supersede this Commission’s exclusion jurisdiction over cost 
recovery / cost allocation issues involving Commission regulated utilities.”40  As made clear above, 
this decision undermines the very rationale for extending inverse condemnation to private electric 
companies.   


Relevant to the ongoing policy discussions embodied in Governor Newsom’s Strike Force Report, 
the CPUC decision also highlights the severe threat that the inverse condemnation regime poses 
to the viability of California’s investor-owned electric companies.  As the Strike Force Report 
explains, the CPUC decision undermined investors’ confidence in electric company stock because 
it “raised concerns in the capital markets that investors in California utilities were more exposed 
to wildfire liabilities than previously thought.”41  In a credit opinion issued just after the CPUC 
decision, Moody’s commented that the decision “is a credit negative” given the state’s inverse 
condemnation regime, under which “utilities can be held strictly liable for damages caused by 
wildfires, regardless of fault.”42  In the credit report’s view, the potential exposure is significant, 
and could extend to billions of dollars.43  The ratings agencies’ views of the situation have only 
deteriorated since; as of the date of the Strike Force Report, SCE and SDG&E were downgraded 
to “close to non-investment grade ratings.”44  The situation is even more immediately dire for 
Pacific Gas & Electric Company (“PG&E”), which was forced to declare bankruptcy in 2019 in 
the face of approximately $10 billion of wildfire liability from the October 2017 wildfires alone.45 


II. The California Legislature Has the Authority to Enact Legislation that Prohibits 
Inverse Condemnation Claims Against Investor-Owned Electric Companies. 


As suggested by the Strike Force Report, the problems posed by the inverse condemnation regime 
can be resolved by moving away from a strict liability standard for investor-owned electric 
companies.  One method of doing so is to pass legislation that effectively prohibits property owners 
from bringing inverse condemnation claims against such companies.  For example, the Legislature 
could enact a statute clarifying (1) that investor-owned electric companies are not “public entities” 
for purposes of inverse condemnation, even if they may exercise eminent domain authority in 
certain circumstances or (2) that electrical failures from equipment owned by a private electric 


                                                 
38 See In re: San Diego Gas & Elec. Co., Order Denying Application [D. 17-11-033] (Cal. Pub. Utils. Comm’n, Nov. 
30, 2017) [hereinafter CPUC Order Denying SDG&E Wildfire Costs]; Order Denying Rehearing of Decision (D.) 17-
11-033 [D. 18-07-025] (Cal. Pub. Utils. Comm’n, July 12, 2018); Order Denying Writ for Review, No. D074417, Cal. 
Ct. of App., 4th District, Div. 1 (Nov. 13, 2018). 
39 CPUC Order Denying SDG&E Wildfire Costs at 64. 
40 Id. at 65. 
41 Strike Force Report at 31;  Moody’s SDG&E Credit Opinion. 
42 Moody’s SDG&E Credit Opinion. 
43 Id. 
44 Strike Force Report at 31.  
45 PG&E Bankruptcy Press Release, supra, note 4; see also PG&E Corp., Annual Report (Form 10-K) at 28 (Feb. 9, 
2018) (noting that California’s Department of Insurance announced that insurers had received claims totaling 
approximately $10 billion in losses as a result of the October 2017 wildfires). 
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company on private land is not inherently a “public use,” even if the electricity being transmitted 
may ultimately reach members of the public.   


While some voices in recent public discourse have suggested that doing so would require 
amending California’s constitution,46 this is not the case.  That view incorrectly assumes that 
Barham’s and Pacific Bell’s holdings—i.e., their conclusion that damage resulting from equipment 
owned by a private electric company constitutes a “public use” as that phrase is used in Article I, 
Section 19—stem from a correct interpretation of the California Constitution that is binding on the 
Legislature.  This is incorrect for two reasons.  First, the critical finding in those cases rests 
primarily on statutory interpretation, rather than constitutional interpretation.  As noted above, the 
novel aspect of Barham and Pacific Bell was the conclusion that investor-owned electric 
companies are sufficiently akin to governmental entities to perform the loss-spreading function 
underlying the inverse condemnation doctrine.47  That finding rested primarily on the two courts’ 
discussion of the California Public Utilities Code, which grants private electric companies 
“condemnation power” and “quasi-monopolistic authority.”48  Such reasoning does not preclude 
the Legislature from acting here; the California Supreme Court has consistently recognized the 
power of the Legislature to abrogate the effects of courts’ common law decisions, including 
decisions of statutory interpretation.49  


Second, even if the Barham and Pacific Bell decisions are properly viewed as constitutional 
interpretations, the legislature is not bound by those interpretations.  Rather, the California 
Supreme Court has consistently held that it alone is the final authority on such issues.50  In the 
absence of a decision by that court regarding whether investor-owned electric companies may be 
sued as public entities under the takings clause, the California legislature is entitled to take a view 
on the matter.51  Indeed, the California Supreme Court has explained at length that the legislature 
                                                 
46 See, e.g., Brad Kuhn, California to Finally Tackle Inverse Condemnation Reform for Wildfires? (Apr. 17, 2019), 
https://www.californiaeminentdomainreport.com/2019/04/articles/new-legislation/california-to-finally-tackle-
inverse-condemnation-reform-for-wildfires/ (“There are also questions about whether such legislation would be 
constitutional without going through the process of a constitutional amendment.”).  
47 Barham, 74 Cal. App. 4th at 752; Pacific Bell, 208 Cal. App. 4th at 1406. 
48 Barham, 74 Cal. App. 4th at 752 (quoting Cal. Pub. Utils. Code §§ 217, 218, and 612); Pacific Bell, 208 Cal. App. 
4th at 1406 (citing Cal. Pub. Utils. Code § 6001 et seq.). 
49 Jones v. Lodge at Torrey Pines P'ship, 42 Cal. 4th 1158, 1186 (2008) (Werdegar, J., dissenting) (noting that “the 
Legislature abrogated” the Supreme Court’s holding based on its construction of the relevant statute); Cheong v. 
Antablin, 16 Cal. 4th 1063, 1069 (1997) (“Within constitutional limits, the Legislature may, if it chooses, modify the 
common law by statute.”).   
50 E.g., Raven v. Deukmejian, 52 Cal. 3d 336, 354 (1990) (“[T]his court sits as a court of last resort in interpreting 
state constitutional guarantees.”) (internal quotation marks omitted); Sands v. Morongo Unified Sch. Dist., 53 Cal. 3d 
863, 903 (1991) (Lucas, C.J., concurring) (“As the Supreme Court of California, we are the final arbiters of the 
meaning of state constitutional provisions.”); Palermo v. Stockton Theatres, Inc., 32 Cal. 2d 53, 67 (1948) (Carter, J., 
& Traynor, J., concurring) (“If these constitutional questions had not previously been considered by this court it might 
be possible to construe these provisions in such a way as to avoid constitutional implications.”).     
51 The California Supreme Court’s role as the final authority on state constitutional questions and the Courts of 
Appeal’s inherently limited role are both recognized by federal courts.  While federal courts must accept California 
Supreme Court precedent on state constitutional questions, they “should consider decisions of the California Courts 
of Appeal only where the Supreme Court of California has not spoken on the question and where there is no convincing 
evidence that the highest court of the state would decide the issue differently.”  PSM Holding Corp. v. Nat'l Farm Fin. 
Corp., 884 F.3d 812, 824 (9th Cir. 2018) (internal quotation marks and alterations omitted); but see Owen By & 
Through Owen v. United States, 713 F.2d 1461, 1464 (9th Cir. 1983) (“In the absence of a pronouncement by the 
highest court of a state, the federal courts must follow the decision of the intermediate appellate courts of the state 
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is due significant deference on questions of state constitutional interpretation and has inherent 
authority to act in the absence of clear constitutional restrictions.  For example, the Court has noted 
that legislative acts are afforded a “presumption of constitutionality,”52 and will be affirmed by the 
courts “unless they are disclosed to be unreasonable or clearly inconsistent with the express 
language or clear import of the Constitution.”53  This is “particularly appropriate when the 
Legislature has enacted a statute with the relevant constitutional prescriptions clearly in mind. . . 
.In such a case, the statute represents a considered legislative judgment as to the appropriate reach 
of the constitutional provision.”54  Further, “[i]f there is any doubt as to the Legislature’s power to 
act in any given case, the doubt should be resolved in favor of the Legislature’s action.”55  In doing 
so, the Court has instructed that the Constitution “be construed strictly, and . . . not . . . be extended 
to include matters not covered by the language used.”56 


Such deference should be afforded to the Legislature with respect to the issue at hand.  In any 
review of legislation that prohibits inverse condemnation claims against investor-owned electric 
companies, the relevant text of the Constitution—the takings clause—should not be read by courts 
as preclusive.  Indeed, such legislation would not be “unreasonable or clearly inconsistent with the 
express language or clear import”57 of the takings clause, which does not require that privately 
owned electric companies be subject to inverse condemnation claims.  Moreover, such legislation 
is consistent with the California Supreme Court’s extensive jurisprudence on the inverse 
condemnation doctrine.  As explained above, the Court has long held that the driving rationale is 
to spread losses across the community that benefits from a public improvement.58  The envisioned 
legislation would bring the scope of the doctrine back in line with this jurisprudence by preventing 
the doctrine from reaching private entities who lack the authority to spread losses. 


Accordingly, in the absence of clear California Supreme Court precedent to the contrary, the 
Legislature is free to enact legislation prohibiting inverse condemnation claims for wildfire 
damage against private electric companies.    


 


                                                 
unless there is convincing evidence that the highest court of the state would decide differently.”) (internal quotation 
marks omitted).   
52 Pac. Legal Found. v. Brown, 29 Cal. 3d 168, 180 (1981). 
53 Cal. Hous. Fin. Agency v. Patitucci, 22 Cal. 3d 171, 177 (1978); see also City & Cty.ounty of San Francisco v. 
Indus. Accident. Comm’n, 183 Cal. 273, 279, 191 P. 26, 28 (1920) (“In such a situation, where a constitutional 
provision may well have either of two meaning[s], it is a fundamental rule of constitutional construction that, if the 
Legislature has by statute adopted one, its action in this respect is well-nigh, if not completely, controlling. When the 
Legislature has once construed the Constitution, for the courts then to place a different construction upon it means that 
they must declare void the action of the Legislature.”). 
54 Pac. Legal Found., 29 Cal. 3d at 180.  
55 Methodist Hosp. of Sacramento v. Saylor, 5 Cal. 3d 685, 691 (1971) (internal quotation marks omitted). 
56 Id.  
57 Patitucci, 22 Cal. 3d at 177. 
58 See text, supra, accompanying notes 16-17.  
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Financing Third Party Wildfire Damages:  
Options for California’s Electric Utilities 


 
Carolyn Kousky, Katherine Greig, and Brett Lingle1 


 
Executive Summary 
 
• Wildfire risk is escalating in the western United States, devastating and disrupting communities 


and creating billions of dollars in property damage.  


• Under a unique legal regime in the state of California (inverse condemnation), electric utilities are 
held strictly liable for property damage associated with any wildfire where utility infrastructure is 
found to have been a significant cause of ignition, even if the utility was not negligent in their risk 
management actions.  


• Wildfires in 2017 and 2018 have shown that these liabilities can reach into the billions, 
threatening the financial health and solvency of utilities, with consequences for ratepayers, 
shareholders, and the state’s ability to meet its climate and energy goals.  


• This liability poses challenges for traditional approaches to risk financing as it is concentrated and 
potentially catastrophic. 


• When utilities act negligently, they should bear costs proportional to their negligence. Absent 
reform to eliminate or modify the application of the doctrine of inverse condemnation to utilities, 
however, utilities need financing mechanisms that enable them to cover this growing liability. 


• There are a range of mechanisms that could facilitate a utility’s ability to access capital to cover 
this risk, including funded self-insurance, commercial insurance, catastrophe bonds, industry 
captives, an industry risk pool, and recovery bonds. These financing options are not mutually 
exclusive, and several should be layered together to ensure funding for third-party liability from 
wildfires of various magnitudes.  


• Each of these strategies would require an annual contribution and/or initial capitalization. How 
those costs are distributed has implications for who ultimately bears the costs of wildfires.  To 
align with the regulatory compact, ratepayers would shoulder cost-effective pre-wildfire financing 
and shareholders would pay post-loss costs in proportion to utility imprudence.  


• With the significant increase in wildfire risk due to climate change and continued development in 
the wildland urban interface, risk mitigation by all stakeholders will be needed to complement 
financing efforts. This includes land use planning modifications, adoption and enforcement of 
strong building codes, broad education campaigns for those living in high-risk areas, and cost-
effective mitigations by land owners and business owners.  


                                                 
1 Carolyn Kousky is Director of the Policy Incubator at the Wharton Risk Management and Decision Processes 
Center, University of Pennsylvania (ckousky@wharton.upenn.edu). Katherine Greig is Senior Fellow & Strategic 
Advisor at the Wharton Risk Center (kgreig@wharton.upenn.edu). Brett Lingle is a Policy Analyst and Project 
Manager at the Wharton Risk Center (blingle@wharton.upenn.edu). This work was partially supported by an 
unrestricted gift to the Wharton Risk Management and Decision Processes Center by Edison International. We 
thank Howard Kunreuther for helpful comments on this paper. 
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1. Overview  
 


In California and across the west, the frequency and severity of catastrophic wildfires are increasing, as 
are the damages. Eight of the twenty most destructive wildfires in California history occurred in 2017 
and 2018, destroying more than 31,000 structures—double the number consumed by the other twelve.2 
In the 1980s, the California Department of Forestry and Fire Protection (Cal Fire) spent an average of 
$61 million (2018 USD) per year on fire suppression. Since then, costs have escalated steadily and 
significantly, reaching an average of $121 million in the 1990s, an average of $304 million from 2000-
2009, and averaging roughly $450 million annually since 2010 (all in 2018 dollars).3 Beyond the direct 
property damage and suppression costs, these fires have substantial indirect damages, as well, such as 
lost tax revenue to local governments, health impacts from the smoke, increased carbon emissions, and 
lost environmental values. 


 


In most places outside California, the direct property damages from wildfires—the focus of this paper—
are borne by property owners, insurers, and taxpayers (via state or federal disaster assistance 
programs). In California, however, electric utilities can be required to pay all property damages for 
wildfires where utility infrastructure was a significant cause of wildfire ignition. The California state 
constitution says that private property may be “taken” or damaged for public use only when just 
compensation is provided.4 Several courts in California have held this doctrine applies to electric utilities, 
since they have a state-granted monopoly and provide a public service. As such, in California, electric 
utilities are strictly liable for property damages arising from wildfires traced to their equipment; that is, 
they must pay for the damages even if they are without fault.5  
 


Note, the reasoning for inverse condemnation, as explained by the courts, is that costs associated with 
activities that generate broad public benefits should be “distribute[d] throughout the community...to 
socialize the burden...that should be assumed by society.”6 The courts have held that utilities are able to 
socialize costs through rates and thus spread wildfire related costs on all those who benefit from 
electricity. In contrast to a classic “taking” where a government entity can raise taxes to cover the costs, 
whether or not these costs can be passed to ratepayers is under the control of the California Public 
Utilities Commission (CPUC) and is not guaranteed. In making decisions, the CPUC adheres to a standard 
of evaluating whether the utility acted “reasonably and prudently” in operating and managing its 
system.7 This is a distinct standard from legal negligence. A party can be found negligent for a single act, 


                                                 
2 See: http://www.fire.ca.gov/communications/downloads/fact_sheets/Top20_Destruction.pdf. 
3 All figures adjusted to 2018 US dollars; data online at: 
http://www.fire.ca.gov/fire_protection/downloads/SuppressionCostsOnepage.pdf. 
4 Cal. Const., art. I, § 19(a) (“Private property may be taken or damaged for a public use and only when just 
compensation...has first been paid to, or into the court for, the owner.”) 
5 For more, see: Kousky, C., B. Lingle, K. Greig, and H. Kunreuther (2018). “Wildfire Costs in California: The Role of 
Electric Utilities.” Issue Brief. Wharton Risk Management and Decisions Processes Center, University of 
Pennsylvania, August. Online at https://riskcenter.wharton.upenn.edu/wp-content/uploads/2018/08/Wildfire-
Cost-in-CA-Role-of-Utilities-1.pdf. 
6 Holtz v. Super. Ct., 3 Cal.3d.296, 303 (1970). 
7 For more on this in relation to recent CPUC findings, see 
http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M218/K019/218019946.PDF.  
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whereas a reasonable and prudent operator is one who operates its system consistent with the 
standards in place at the time even if an adverse event nonetheless occurs.  
 
The potential costs arising from this strict liability regime in California have recently been substantial. 
For fires in 2007, San Diego Gas and Electric had to pay $2.4 billion in wildfire costs.8 PG&E estimated it 
could face up to $15 billion in liability and hundreds of lawsuits if their infrastructure was involved in the 
ignition of 2018’s Camp Fire.9 The company’s financial viability in the face of these liabilities has been so 
tested that it filed for bankruptcy at the end of January 2019. All three major rating agencies have 
downgraded the investor owned utilities in response to California’s application of strict liability for 
wildfire damages; PG&E has lost investment grade status.10 Lower ratings may discourage investors from 
purchasing utility-issued bonds and from buying equity in the company. This makes it more difficult and 
expensive for utilities to refinance debt maturities and raise debt and equity capital for critical projects. 
 
All stakeholders agree that when utilities have acted negligently, they should bear costs proportional to 
their negligence. However, when they have not acted negligently, this strict liability legal regime will 
subject California’s utilities to financial hardship with risks now recognized as potentially so large, it 
could threaten their viability, impacting ratepayers, shareholders (who tend to be older and middle 
income11), and undermining the state’s ability to meet climate and energy goals that require 
investments by the utility. While PG&E’s forecasted bankruptcy has raised myriad questions, this paper 
does not address PG&E’s past or future management, decision-making, or actions. The paper looks at 
the broader issue for all utilities of how to finance a catastrophic risk, for which traditional risk financing 
approaches are stressed, absent reform of the application of inverse condemnation.  
 
Recognizing concerns about the unsustainability of the status quo, the California Legislature created a 
Commission on Catastrophic Wildfire Cost and Recovery to “examine issues related to catastrophic 
wildfires associated with utility infrastructure.”12 The Commission, seated in January 2019, is tasked with 
recommending policy options for action by the governor and legislature that would “socialize the costs 
associated with catastrophic wildfires in an equitable manner,” as well as options for establishing “a 
fund to assist in the payment of costs associated with catastrophic wildfires.” 13 Legislation has also 
recently been introduced to create a risk pooling mechanism for California’s utilities.  


                                                 
8 Whitlock, J. (2017). “CPUC Turns Down San Diego Gas & Electric's 2007 Wildfires Request.” San Diego Business 
Journal, November 30. 
9 Gold, Russell (2019) “PG&E bankruptcy: The first of many corporate casualties of climate change?” Wall Street 
Journal, January 18. 
10 See https://www.moodys.com/research/Moodys-downgrades-Pacific-Gas-Electric-to-Caa3-and-PGE-Corp--
PR_393849 and https://www.moodys.com/research/Moodys-Changes-Edison-International-and-Southern-
California-Edisons-Rating-Outlooks--PR_380780.  
11 Ernst & Young (2012). The Beneficiaries of the Dividend Tax Rate Reduction A Profile of Utility Shareholders. 
Washington, DC, Edison Electric Institute and the American Gas Association. 
12 SB 901, 2018, Reg. Session (CA 2017-2018); text available online at: 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB901. 
13 SB 901, 2018, Reg. Session (CA 2017-2018). 
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To inform the ongoing policy dialogue, this paper discusses potential financing options for third-party 
wildfire damages for California’s electric utilities, assuming that the current liability regime remains in 
place. We focus on the state’s investor-owned utilities (IOUs) since they have had the largest liabilities 
to date, they cover a significantly larger service area, and have commensurately greater exposure to 
wildfire risk. The three largest IOUs in the state—Pacific Gas and Electric (PG&E), San Diego Gas and 
Electric (SDG&E) and Southern California Edison (SCE)—are responsible for providing roughly three-
quarters of all electricity used in California (see Figure 1 for service areas). That said, publicly-owned 
utilities (POUs), of which there are over 40 in the state, could also face these concerns and we discuss 
POUs explicitly where relevant. Indeed, the CEO of the Sacramento Municipal Utility District (SMUD) 
noted in a hearing to the California state legislature on August 9, 2018 that if a POU were ever found to 
have had equipment igniting a wildfire, that could lead to massive rate increases for customers or 
bankruptcy for a smaller POU. 


FIGURE 1. CALIFORNIA ELECTRIC UTILITY SERVICE AREAS 
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Section 2 begins with an overview of the current arrangements for utilities to cover wildfire damage. 
Section 3 presents a range of risk financing strategies that could help facilitate access to capital to cover 
property damage from wildfires for which utility equipment is deemed to be a cause of ignition. This 
includes discussion of funded self-insurance, commercial insurance, catastrophe bonds, industry 
captives, an industry risk pool, and recovery bonds. The financing options are not mutually exclusive, 
and several could be utilized simultaneously to ensure funding for various magnitude wildfires. We 
discuss this in Section 4. Each of these financing strategies would require an annual contribution and/or 
initial capitalization to be viable. In Section 5, we present potential funding sources and mechanisms, 
and their distributional implications. Section 6 concludes. 
 


2. Current Utility Financing Mechanisms for Wildfire Damages 
 
The investor-owned utilities in California recover their costs through general rate cases to the California 
Public Utility Commission. Electricity rates are set to cover the full costs of providing service to 
customers plus a reasonable return. This is governed by the regulatory compact, an agreement that 
utilities will provide universal electricity—a critical and essential service—and in exchange, they will be 
allowed to recover the full costs of providing it.14 The general rate cases are a mechanism for ensuring 
that the standard and predictable costs of electricity provision are included in the cost of electricity. 
These rate cases are designed to balance a range of competing objectives, involve multiple stakeholders, 
and may not be quick to complete. The approach, though, is designed for situations in which costs are 
fairly stable over time. A large, unexpected expense requires other mechanisms for determining how to 
recoup costs and avoid rate shock for customers. We review current mechanisms to do this here. When 
unexpected costs are not allowed to be recovered in rates, the utility will earn less than its authorized 
return on capital, which could restrict the amount of capital it can raise, and in the extreme, threaten its 
financial health. 
 
While a utility’s own equipment can be damaged by wildfire and require substantial expenditures to 
repair, a much larger expense for California’s electric utilities comes from third-party liability for wildfire 
property damage. Unlike other states at high risk for wildfire, property owners in California can seek 
compensation for property damage caused by wildfires ignited by utility equipment through the 
application of the legal principle of inverse condemnation, rooted in Article 1, Section 19 of the state 
constitution (and interpreted by the California state courts), regardless of whether the utility was 
negligent or at fault.15 Insurance companies can also use this doctrine to subrogate against the utilities 
and recoup their claims payments and attorney’s fees. As noted above, the courts have adopted a strict 


                                                 
14 Lazar, J. (2016). Electricity Regulation in the US: A Guide. Second Edition. Montpelier, VT: The Regulatory 
Assistance Project. Retrieved from http://www.raponline.org/knowledge-center/electricityregulation-in-the-us-a-
guide-2.  
15 For more details on the operation of inverse condemnation and California’s utilities, see: Kousky, C., B. Lingle, K. 
Greig, and H. Kunreuther (2018). “Wildfire Costs in California: The Role of Electric Utilities.” Issue Brief. Wharton 
Risk Management and Decisions Processes Center, University of Pennsylvania, August. Online at 
https://riskcenter.wharton.upenn.edu/wp-content/uploads/2018/08/Wildfire-Cost-in-CA-Role-of-Utilities-1.pdf.  
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liability standard for inverse condemnation. As wildfire risks have sky-rocketed, California’s utilities are 
now facing unprecedented liabilities for third-party property damage.  
 
Currently, there are a few standard approaches for utilities to address unexpected costs. These 
mechanisms, discussed briefly in this section, are not enough, however, to provide financial protection 
to utilities from the escalating third-party wildfire risk. Some of these mechanisms are not allowed to be 
used for this liability (as opposed to damage to a utility’s own system) and none ensure financing for the 
growing liability in a manner that sufficiently protects customers and utilities.  
 
First, utilities can make use of a Catastrophic Event Memorandum Account (CEMA). These were created 
by the state legislature in 1991 following the Loma Prieta Earthquake in 1989. When a disaster is 
declared by the state or federal government, utilities can establish a CEMA to track disaster costs (such 
as repairing and replacing damaged infrastructure and restoring service) and later seek approval from 
the CPUC to recover those costs from ratepayers.16 Once a disaster is declared, the utility may begin 
recording eligible costs in a CEMA, but must notify the CPUC and provide details of the disaster as well 
as the estimated costs to be incurred. A utility cannot record any costs incurred before the date of the 
disaster declaration; as such, risk mitigation expenses incurred in anticipation of a disaster would not be 
eligible for recording in a CEMA. CEMAs cannot be used for third party damage and the possible liability 
from the application of inverse condemnation. 
 
For events that do not receive a formal disaster declaration, utilities may record costs and seek recovery 
through a mechanism called “Z-factor recovery.” Z-factor recovery allows utilities the opportunity to 
recover costs from unforeseen, exogenous events that are not declared states of emergency and that 
meet the criteria for qualifying events. These criteria include that the event cannot have been 
preventable by management and must have had a significant financial impact on the utility.17 Utilities 
must meet a deductible—typically $5 million to $10 million depending on the utility—before they can 
seek Z-factor recovery.18 After identifying a Z-factor event, meeting the deductible, and recording 
relevant costs, utilities must request approval from the CPUC to recover costs from rates. This approach 
has been used by utilities to seek rate recovery due to increasing insurance costs post-wildfire.19 The Z-
factor mechanism is not generally used to recover wildfire liability costs as it has been assumed that 
utilities have some degree of control over general litigation costs, settlement amounts, and other legal 


                                                 
16 Lau, E. (2016). “Cost Recovery Mechanisms for Electric Utilities for exogenous events occurring between GRC 
proceedings.” Presentation to Commissioner Committee Meeting, October 26. 
17 For events to qualify for Z-factor recovery, they must meet 8 criteria: (1) the event must be exogeneous to the utility; 
(2) the event must occur after implementation of rates; (3) the costs are beyond the control of the utility management; 
(4) the costs are not a normal part of doing business; (5) the costs have a disproportionate impact on the utility; (6) the 
costs must have a major impact on overall costs; (7) the cost impact must be measurable; and (8) the utility must incur 
the cost reasonably. For more, see: http://docs.cpuc.ca.gov/published/Final_decision/3163-24.htm. 
18 This is only available for events that occur during post-test years. 
19See, for example, https://www1.sce.com/NR/sc3/tm2/pdf/3768-E.pdf and Lau, E. (2016). “Cost Recovery Mechanisms 
for Electric Utilities for exogenous events occurring between GRC proceedings.” Presentation to Commissioner 
Committee Meeting, October 26.  
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expenses. As such, utilities have recorded and sought recovery of wildfire liability costs through a 
separate mechanism—the Wildfire Expense Memorandum Account (WEMA).  
 
WEMAs allow utilities to record (and later seek recovery for) wildfire-liability related costs such as co-
insurance or deductible expenses; legal expenses incurred defending wildfire claims; increases in 
wildfire insurance premiums from amounts authorized in the utilities’ general rate cases; and 
incremental wildfire liability costs, among others. Unlike CEMAs, which utilities can open at their 
discretion once a disaster declaration has been made, utilities must seek approval from the CPUC to 
establish a WEMA. Once established, the utility may keep the general account open and create sub-
accounts for costs tied to individual fires. The utility may then seek cost recovery in separate, 
subsequent proceedings. The utility may also choose when to apply for recovery and which costs to 
include in the application.  
 
There is no guarantee that the CPUC will allow the utility to recover WEMA costs from rates. For 
example, in 2015 SDG&E applied to recover $379 million in WEMA costs for wildfires occurring in 2007 
(actual incurred liability was somewhat higher as SDG&E proposed a 90/10 split with shareholders). The 
CPUC denied all rate recovery for SDG&E, deciding that the utility did not “reasonably and prudently 
operate its facilities” connected to the fires. This clearly demonstrates that recording and recovering 
expenses are different decisions.20 There can also be a time delay between the need to pay costs and 
the time when a recovery decision is made, during which the utility will have to have capital to address. 
 
When the CPUC permits costs from unforeseen events to be recovered, it may allow the utility to record 
the recoverable costs as an asset and not take a charge against retained equity on the balance sheet. To 
reduce the annual rate impact, this regulatory asset can be amortized over time until the utility has 
recovered all costs.21 In addition to extending recovery over a longer period, the regulatory asset can be 
debt financed. These details are decided by the CPUC as a part of a regulatory proceeding. 
 
In response to the potentially large liabilities from the 2017 wildfires, newly enacted legislation (SB 901), 
specifies that for those wildfires, the CPUC must apply a financial stress test when allocating costs to a 
utility’s shareholders and ratepayers following prudency review. The financial test determines the 


                                                 
20 PG&E also uses a cost recovery mechanism known as the Major Emergency Balancing Account (MEBA). The MEBA 
allows the company to recover actual costs from responding to catastrophes and major emergencies that do not receive 
official declarations and are therefore ineligible for CEMA recovery. The MEBA is a two-way balancing account in which 
PG&E can only spend MEBA funds on non-CEMA emergencies and any unused funds are returned to ratepayers. If PG&E 
spends more than the approved amount, the CPUC must review the costs for reasonableness before they can be 
recovered. In contrast to PG&E, SCE and SDG&E include the forecasted costs of emergency preparedness and response 
in the general rate case budget and do not separate them into a balancing account. As such, SCE and SDG&E are 
permitted to reallocate funds to other authorized activities if they spend less than forecasted. However, if they spend 
more than the budgeted amount, they have to draw funds from other areas of the budget or draw from funds that 
would otherwise be distributed as dividends to shareholders (or, if there are insufficient funds that would be paid as 
dividends, go to the market to raise money through a stock or debt issuance) to pay the difference.  
21 For a broader discussion of this and other cost recovery mechanisms, see: Edison Electric Institute (2014). “Before and 
After the Storm: A compilation of recent studies, programs, and policies related to storm hardening and resiliency.” 
Washington, DC. 
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threshold amount a utility’s shareholders can absorb which minimizes harm to ratepayers and acts as a 
cap on the shareholder allocation. That is, the CPUC must consider a utility’s “financial status and 
determine the maximum amount the corporation can pay without harming ratepayers or materially 
impacting its ability to provide safe and adequate service.”22 The bill requires the CPUC to limit the 
wildfire costs and expenses disallowed for rate recovery to the amount determined by the stress test.  
 
Note that these approaches are all for IOUs. POUs are generally smaller and face a different rate-setting 
process as they are not owned by investors. POUs can be organized in various ways, such as municipal 
districts, city departments, or rural cooperatives, but all tend to be non-profits managed by elected 
officials and/or public employees. For POUs, rates are set by the governing body of the utility or by a city 
council through a public process. Since they do not have shareholders, all wildfire costs would fall on 
ratepayers regardless of any negligence or serious misconduct by the POU. 
 


3. Disaster Risk Financing Strategies 
 
The risk of third-party wildfire liability for California’s electric utilities poses challenges for traditional risk 
financing approaches. First, the risk is concentrated solely on California’s electric utilities, and primarily 
on the large IOUs. As such, there is no appetite nationally for this risk to be part of a national risk pool or 
captive. When not diversified broadly, however, there are fewer options to secure affordable risk 
financing. Second, losses associated with this liability have clearly reached catastrophic levels, especially 
over the last two years. Mechanisms to provide capital for high loss levels are expensive and challenge 
commercial insurance markets. Indeed, as we discuss further below, California’s utilities are facing a 
hard insurance market for this risk, where prices are high and supply is scarce.    
 
This section discusses six options for financing this risk. We note at the outset that risk management 
includes both investments in cost-effective risk reduction as well as risk financing. This paper focuses on 
risk financing for remaining third party wildfire risk that cannot be cost-effectively mitigated. 
Determining optimal mitigation levels, however, especially when many of them are costly, is a critical 
area for additional analyses. All of the mechanisms we discuss in this section are designed to provide 
access to capital in high loss years and smooth costs over time. The options are not mutually exclusive 
and in Section 4 we discuss how they can be integrated to create a “tower” of financing for a utility.  
 
3.1 Funded Self-Insurance  
 
The first approach to consider is that a utility can retain all or a portion of the risk through funded self-
insurance. Retaining more frequent and lower magnitude risks—and potentially higher levels—is usually 
cost-effective and encourages investments in risk reduction. Self-insurance through a dedicated account 
funded through rates as a cost of service can provide greater financial protection than other approaches 
to retaining risk, such as reducing expenditures to cover post-disaster costs, lowering dividend payouts, 
or keeping cash on hand (which tends to be low for utilities). 


                                                 
22 See SB 901, available here: https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB901  







 10 


 
The standard approach for self-insurance would be through the creation of a wildfire reserve account. 
This account would grow over time (assuming there are years without catastrophic wildfires) to a 
predetermined adequate level and then be drawn down as needed to pay wildfire-related liabilities. The 
account could be designed to return back to ratepayers any amounts collected that exceed the required 
reserve level. Funding and initial capitalization, such as through a dedicated rate component, is 
discussed in Section 5.  
  
Pre-funded reserves can benefit utilities and ratepayers in several ways. Adequately funded reserves 
reduce utilities’ potential borrowing costs that might be incurred if the utility relied solely on post-event 
financing. Second, at times self-insurance can be less expensive than transferring the risk. Third, a well-
funded reserve, capable of covering some portion of a potential loss, would likely increase investor 
confidence in the utility. Such confidence allows for continued investments in service reliability, capital 
improvements, and other activities.  
 
There are, however, limitations to the role that funded reserves can play in financing catastrophic 
losses. One obstacle is that state regulators may be reluctant to let utilities collect pre-payments 
through rates to support the unquantifiable costs of future events. The funded reserve account would 
need to be designed specifically to prevent elected officials or regulators from clawing back funds that 
are not put to immediate use. As already stated, the funded reserve account would also need to be 
designed to return to ratepayers amounts collected that exceed required reserve levels. It is possible 
that such an account could only usefully cover lower levels of losses if there is regulator and consumer 
pushback on extraordinarily large reserves. In general, investors tend to not look favorably on simply 
setting aside large amounts of capital. This may make a captive more attractive for financing 
catastrophic loss levels, as discussed in Section 3.4. 
 
Another issue with these accounts is that it takes time to build a reserve. One event could deplete the 
fund just as it is getting started and hinder future efforts to build an adequate reserve. This could be 
mitigated by initially capitalizing the fund with some base amount, perhaps through securitization 
backed by a dedicated rate component (discussed in Section 5). A second concern is that the damages 
from wildfires may continue to escalate, such that any fund would start to be used extremely frequently. 
In this case, it would be difficult to build it up over time. Essentially, the reserve would devolve into a set 
amount of wildfire liability financed by a dedicated rate component; other mechanisms would be 
needed to cover damages beyond this amount. Florida utilities have reserve accounts for storm 
damages, but they, too, have depleted their reserves and needed to tap other sources of capital to fully 
cover liabilities (see box).  
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Storm Reserve Accounts in Florida 


 
Following Hurricane Andrew in 1992, Florida utilities had difficulty securing property insurance, 
especially for damage to their own transmission and distribution facilities. As a result, the Florida Public 
Service Commission (FPSC) allowed utilities to self-insure by establishing reserve accounts to cover 
property damages arising from severe storms and hurricanes.23 Note, these are likely for much smaller 
amounts than the potential third-party liability risk facing California’s utilities. FPSC regulations state 
that utilities may only use these funds to pay for incremental costs related to storm restoration activities 
such as additional labor or supplies needed to restore service and repair facilities. Florida utilities are 
required to file a Storm Damage Self-Insurance Reserve Study with the FPSC every five years, “including 
data for determining a target balance for, and the annual accrual amount to” the storm reserve account. 
Utilities must also file an annual report describing their efforts to secure commercial insurance for their 
facilities. The FPSC allows electric utilities to collect surcharges from customers for the purposes of 
building a storm damage reserve. If and when their reserves are exhausted (as has occurred following 
major storms), utilities may be able to charge customers for costs that exceed the balance of the fund.24 
 
One method by which Florida utilities can recover these costs and rebuild their reserve accounts is 
issuing securitized bonds (see Section 3.6). For example, after Florida Power & Light’s storm reserves 
were depleted by hurricanes in 2004 and 2005, the utility petitioned the FPSC to collect $1.7 billion from 
ratepayers to finance recovery bonds and to replenish their reserve account to $650 million. FPSC 
denied the request, deciding that FPL could collect only $1.13 billion from ratepayers and that the 
reserve could be replenished to just $200 million.25 To collect these funds, FPL has charged its customers 
just over $1 per month since 2007 and will continue doing so until August 2019.  
 
In addition to storm reserves, the commission has also permitted the use of a separate pre-funded 
account to cover liability costs associated with utility-caused injuries and damages. The purpose of the 
liability account is “to meet the probable liability, not covered by insurance for deaths or injuries to 
employees or others and for damages to property neither owned nor held under lease by the utility.”26 
Similar accounts could potentially be structured for California utilities.  
  


                                                 
23 Florida Administrative Code, Rule 25-6.0143. See https://www.flrules.org/gateway/ruleno.asp?id=25-6.0143.  
24 Edison Electric Institute (2014). Before and After the Storm: A compilation of recent studies, programs, and policies 
related to storm hardening and resiliency. Washington, DC. 
25 Pounds, M.H. and D. Fleshler (2006). “FPL Will Charge You $1 A Month for 12 Years for Storm Recovery.” South 
Florida Sun Sentinel, May 16.  
26 Florida Administrative Code, Rule 25-6.0143.  
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3.2 Commercial Insurance  
 
Insurance draws on principles of risk pooling to indemnify losses in exchange for regular premium 
payments. Investor owned utilities have historically purchased some amount of insurance to cover their 
liability for wildfire-related property damage to third parties. These are policies purchased from the 
private market. After the 2017 and 2018 wildfires, however, it has become clear that these policies are 
insufficient to cover the growing risk. For example, PG&E reported in their November 13, 2018 
regulatory filing that the company purchased approximately $1.4 billion ($700 million for general 
liability and $700 million for third party property damages) in liability coverage for wildfire for the period 
from August 1, 2018 to July 31, 2019 (this figure includes the catastrophe bond discussed in Section 3.3). 
While this may appear to be a large coverage limit, the company notes that it “could be subject to 
significant liability in excess of insurance coverage that would be expected to have a material impact on 
PG&E Corporation’s and the Utility’s financial condition.”27 If held responsible for the 2018 wildfires, its 
liability could approach $15 billion.  
  
Generally, the cost of wildfire insurance coverage is included in rates as a cost of service through the 
general rate case process.28 That said, insurers have become concerned about the growing liability risks 
to utilities, and prices have increased substantially. For example, the CEO of SMUD noted in an August 8, 
2018 hearing that their insurance costs were four times higher than in the previous year.29 This appears 
to be the pattern for the IOUs, as well. PG&E’s rate on line30 sky-rocketed from 6-7% in 2017/2018 to 
around 25% for 2018/2019.31 SCE saw a similarly high rate on line of 24% in the same timeframe. SCE 
purchased approximately $1 billion of wildfire-specific insurance, “subject to a self-insured retention of 
$10 million per occurrence” for the period from June 1, 2018 through May 31, 2019.32 Rates were even 
higher following the Camp and Woolsey Fires. 
 
Due to significant increases in premiums, all three IOUs have requested CPUC approval to include in 
rates the increased wildfire premium expenses.33 Historically, insurance premiums have generally been 
recoverable in rates. With the increase in insurance premiums observed the past couple years, however, 
the CPUC may need to become comfortable with treating other financing mechanisms similarly should 
there be times when the utility ascertains another financing mechanism is more cost-effective. 
Insurance may also simply become less available, necessitating additional approaches. SCE noted in its 


                                                 
27 See: http://investor.pgecorp.com/financials/sec-filings/sec-filings-details/default.aspx?FilingId=13059295.  
28 Utilities have also utilized Z-factor recovery or a WEMA to seek recovery of unexpected premium increases.  
29 Hearing archived online here: http://calchannel.granicus.com/MediaPlayer.php?view_id=7&clip_id=5726. 
30 Rate on line is defined as the premium divided by the limit. 
31 Hewlett, R. (2018). “Insurers and ILS investors exposed to $1.4bn PG&E Cali wildfire cover.” The Insurer. November 15. 
32 See: https://www.edison.com/home/investors/sec-filings-financials/sec-
filings.html?company=827052&company=827052&formType=. 
33 See https://www1.sce.com/NR/sc3/tm2/pdf/3768-E.pdf, 
https://www.pge.com/pge_global/common/pdfs/about-pge/company-information/regulation/2020-General-Rate-
Case-Summary.pdf, and https://www.sdge.com/sites/default/files/SDG%2526E-27%2520%2528SCG-
29%2529%2520Direct%2520Testimony%2520of%2520Neil%2520Cayabyab%2520-
%2520Corporate%2520Center%2520-%2520Insurance.pdf. 
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request for Z-factor recovery of higher insurance premiums last year that they found some insurers have 
stopped offering such coverage or limited the amount they will write.34 The combined forces of climate 
change escalating wildfire risk and the strict liability for third-party damages are creating a hardening of 
this insurance market, limiting the amount of commercial insurance that utilities can use to finance 
third-party wildfire liability. 
 
3.3 Catastrophe Bonds 
 
Catastrophe bonds (cat bonds) are used like insurance to transfer risk from a sponsor (here, the utility) 
to investors. Part of the justification for catastrophe bonds is that extreme events that might overwhelm 
insurance markets could potentially be more easily handled by the financial markets. In addition, 
securities markets tend to be more efficient in facilitating information sharing and price discovery.35 It is 
generally believed that cat bonds are attractive to investors because they are not highly correlated with 
other financial markets and can generate higher returns. Given the potential loss of principal and 
different types of risks, however, they are not appropriate for all investors. And if investors, many of 
whom are not experts in disaster risk, do not feel comfortable with a risk, they will require much higher 
levels of compensation or may not be willing to invest at all. Note that to date, catastrophe bonds have 
been for first-party property damage, not third-party liability. 
 
Figure 2 shows the general structure of a cat bond. The sponsor sets up a Special Purpose Vehicle (SPV) 
to facilitate the bond. The SPV collects principal from investors and holds it in a safe asset (labeled trust 
in the figure below) to reduce credit risk. The SPV is needed because investors cannot directly offer 
insurance to the sponsor without regulatory authority (a license). The investors get a return along with 
premium payments paid by the sponsor. If the clearly defined “triggering event” tied to a previously 
defined disaster occurs within the defined timeframe, the principal is given to the sponsor; if not, the 
principal is returned to the investors. Cat bonds can be proportional, so that greater percentages of the 
principal are released depending on the severity of the event. Cat bonds usually mature between one 
and five years (three years is most common). 
  


                                                 
34 See: https://www1.sce.com/NR/sc3/tm2/pdf/3768-E.pdf. 
35 Cummins, D. J. and M. A. Weiss (2009). "Convergence of Insurance and Financial Markets: Hybrid and Securitized Risk- 
Transfer Solutions." Journal of Risk and Insurance 76(3): 493-545. 
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FIGURE 2. STRUCTURE OF A CATASTROPHE BOND 
 


 
 
There are various types of triggers that would require release of the principal to the sponsor, including: 
indemnity, industry, parametric, and modeled triggers. An indemnity trigger may use a sliding scale of 
actual losses experienced by the issuer. An industry trigger is activated when industry-wide losses from 
an event hit a certain threshold. A parametric trigger describes actual weather or disaster conditions 
(wind speeds or earthquake intensity, for example). A modeled trigger relies on specified catastrophe 
model estimates that claims exceed a specified amount.36 Parametric triggers generally allow for much 
more rapid payout than an indemnity trigger, which requires verification of losses. That said, parametric 
triggers create basis risk for the sponsor, or the possibility that losses are not equal to payouts. 
 
Catastrophe bonds are generally used to cover just a slice of a risk. For example, they may cover losses 
between $1 billion and $1.5 billion. In this case, the point at which the catastrophe bond begins to cover 
losses—$1 billion in this example—is called the attachment point. The cap of payments is the 
exhaustion point. It is common for cat bonds to not take a full layer, but only a share of a layer in order 
to provide diversification in sources of capital.  
 
The premium spread of the bond depends on the probability of the loss for investors. For this, investors 
rely on estimates prepared by catastrophe modeling companies. If investors do not trust the 
catastrophe models or are uncomfortable with the risk, they will demand higher premium spreads.37 
This is certainly the case for third-party wildfire liability for California’s electric utilities, which require 
not just confidence in the underlying hazard models but also in how modelers account for the likelihood 
that the ignition is started by a given utility and then once started, expected liabilities (which are a 


                                                 
36 Edesess, M. (2015). “Catastrophe Bonds: An Important New Financial Instrument.” Alternative Investment Analyst 
Review. Chartered Alternative Investment Analyst Association, Fall. 
37 Hardy, M. and F. Yang. (2017). “CAT Bond Premium Spreads.” Global Risk Institute, June. 
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function not just of property damage but also litigation). This is unique for catastrophe bonds, which 
have previously been issued to cover only first-party disaster damages. 
 
Both PG&E and Sempra (parent company of SDG&E) have attempted to use catastrophe bonds for third-
party wildfire liability risk. PG&E went to market in August of 2018; this was the first issue to provide 
pure California wildfire protection with a trigger tied to third-party liability. Sempra’s deal is similarly 
tied to their third-party California wildfire property liability risks. PG&E and Sempra each launched an 
SPV that raises capital from investors for the issuance of a cat bond that collateralizes a reinsurance 
agreement between the SPV and a traditional reinsurance company, which in turn provides protection 
to a traditional insurer, which in turn insures the utility for wildfire liability risk.38 The PG&E cat bond is a 
$200 million tranche that attaches at $1.25 billion and covers a $500 million layer from that point 
upwards, with a franchise deductible applied for each event. In August 2018, at the time the bond was 
issued and before the Camp or Woolsey Fires started, price guidance was set at 6%-6.5% (see Table 1). 
The Sempra-sponsored cat bond is a $125 million tranche priced at 4% (in the middle of the 3.5% to 
4.5% guidance). It attaches at $1.325 billion and exhausts at $1.465 billion, and Sempra is retaining the 
difference between the $125 million and the layer of $140 million. 


TABLE 1. RECENT CALIFORNIA UTILITY CATASTROPHE BOND ISSUANCES39 
 


Issuer / SPV  Cal Phoenix Re Ltd.  
(Series 2018-1)  


SD Re Ltd.  
(Series 2018-1) 


Cedent / Sponsor  PG&E Corporation Sempra Energy 
Placement / structuring agent(s) GC Securities is sole 


structuring agent and lead 
bookrunner 


GC Securities is sole 
structuring agent and lead 
bookrunner 


Risk modelling  AIR Worldwide AIR Worldwide 
Size $200 million $125 million 
Trigger type  Indemnity Indemnity 
Ratings NR NR 
Date of issuance Aug 2018 Oct 2018 


 
The trigger for these bonds is similar to an indemnity trigger, but given the unique case of inverse 
condemnation in this context, payout of the bond is determined based on utility equipment being found 
to be the cause of the fire. These investigations, done by Cal Fire, can take months or years to complete. 
Further, the total amount the utility must pay will be based on the legal claims brought against it by 
homeowners and insurance companies. This means that investors will not be certain about the status of 


                                                 
38 For PG&E, this cascades from its SPV to Tokio Millennium Re to Energy Insurance Mutual to PG&E. For Sempra, 
coverage cascades from its SPV to Hannover Re to Energy Insurance Mutual to Sempra. See: 
http://www.artemis.bm/deal_directory/cal-phoenix-re-ltd-series-2018-1/ and 
http://www.artemis.bm/deal_directory/sd-re-ltd-series-2018-1/. 
39 For more discussion, see: http://www.artemis.bm/blog/2018/10/08/sd-re-ltd-california-wildfire-cat-bond-to-
price-at-middle-of-guidance/ and http://www.artemis.bm/deal_directory/cal-phoenix-re-ltd-series-2018-1/  
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the bond until well after the blaze has been contained; the bonds have limits for how long the collateral 
can be held.  
 
Investors are not fully comfortable taking this new risk, as the PG&E bond failed to upsize as expected40 
and placed at over seven times its modeled expected loss.41 This is much higher than most cat bonds. 
Data on the average price to expected loss by year for property (not liability) cat bonds from Artemis 
shows it has been under five since 2003 and under four since 2012.42 After the 2017 and 2018 wildfires, 
interest in cat bonds designed with indemnity triggers exclusively for California utility third-party liability 
appears to have all but disappeared. Experts disagree as to whether the market may become more 
comfortable with this particular risk in the future. Some think this may occur, others believe that the 
past two wildfire seasons will permanently discourage any interest in cat bonds solely for California 
utilities’ third-party wildfire liability.  
 
3.4 Industry Captive  
 
Captive insurance companies (“captives”) are a type of insurance firm established by a parent company 
(that is itself not an insurance company) or by a group of companies to insure the risks of the owners. 
They date back to the 1500s and ship owners in London. Captives are essentially a form of funded self-
insurance where the insurance provider is owned by the insured. The captive often operates like a 
traditional insurer, collecting premiums, issuing policies, and paying claims but offers these services only 
to the owners. The captive may, in turn, use multiple reinsurance or risk transfer mechanisms.  
 
There are multiple benefits to and motivations for forming a captive. Specifically, they can be used to 
cover difficult-to-insure risks. They have also historically been established in periods of hard insurance 
markets as a way to save costs on risk transfer and address risk financing where commercial insurance is 
not available or is uneconomic. Captives can also reduce costs by providing direct access to reinsurance 
markets. Firms may also choose a captive in order to maintain control or ensure stability in risk transfer 
costs. Finally, a captive can have tax advantages since, often, contributions to a reserve are not tax 
deductible, but premium payments (to a captive) are deductible. 
 
California utilities could join together and create a group captive to cover their liability for wildfire-
related property damage. Generally, the owners—the utilities—would elect a board of directors to 
manage the captive. Many management and design options would require expert consultation, such as 
the setting of premiums among various participants, underwriting strategies, claims adjusting, 
capitalization requirements, management structures, and domicile location. Some initial capitalization 
would be necessary, because a captive insurer formed by the utilities would need to have adequate loss 
reserves. It is worth noting that any captive would have to set sufficient premiums to cover the risk, 
which may not necessarily be much lower than would be charged by commercial insurance. That said, 
                                                 
40 Artemis (2018). “PG&E Secures First Wildfire Indemnity Corporate Cat Bond at $200 Million.” August 7. Online 
at: http://www.artemis.bm/news/pge-secures-first-wildfire-indemnity-corporate-cat-bond-at-200m/ 
41 Jasper, C. (2018). “California Wildfire Blindsides Cat Bondholders” Global Capital November 22. 
42 Data online here: http://www.artemis.bm/deal_directory/cat_bonds_ils_average_multiple.html. 
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the premiums of a captive would be retained in no-loss years and available to be rebated or used for 
other purposes as determined by captive owners. They may need regulatory approval before being 
created for this particular purpose. 
 
Something similar is not without precedent in the energy industry. For example, in the mid-1970s, the 
Associated Electric & Gas Insurance Services Limited (AEGIS), an electric utility group captive, was 
created as a mutual. It now provides liability and property coverage to hundreds of policyholders in the 
energy industry and operates as a surplus lines carrier in all U.S. states. As another example, after the 
Three Mile Island accident, the Nuclear Mutual Limited was created as a captive because the founding 
utilities were unable to get the coverages and pricing they desired in the commercial insurance market. 
Nuclear Electric Insurance Limited (NEIL) was soon formed as a sister company and later the two 
merged. NEIL now insurers nuclear plants abroad, as well. As a final example, in the 1980s Energy 
Insurance Mutual, a mutual insurance company, was formed to provide excess liability coverage to 
utilities that were struggling to find coverage on the commercial market.43 Some of these existing 
captives have previously offered small amounts of coverage for wildfire liability to California utilities but 
are unable or unwilling to provide sufficient protection for the escalating risk of strict liability for third-
party damages,44 suggesting a captive exclusively for California electric utilities may need to be created.  
 
A related option for utilities is to form a risk retention group. These are corporations or limited liability 
associations governed by the Federal Liability Risk Retention Act of 1986. They are created to offer 
liability coverage for related members, which here would be the California utilities and their third-party 
wildfire damage liability. To do this, the state insurance commissioner must approve a feasibility study, 
business plan, and capital requirements and then license the operation.45 Most risk retention groups are 
captives but there are some differences with the captives discussed above. Specifically, risk retention 
groups must be owned by policyholders and must have at least two policyholders (whereas a captive 
could be formed by a single company and write only coverage for that firm). Also, the capital 
requirements may differ and risk retention groups can only write liability insurance, while captives can 
provide quite broad coverage.46 Risk retention groups have been used before in the industry. For 
example, the Public Utility Mutual Insurance Company is a risk retention group providing liability 
coverage to municipal utilities in the Northeast. 
  


                                                 
43 An Energy Insurance Mutual subsidiary acted as the insurer for PG&E in connection with PG&E’s cat bond, with 
all of Energy Insurance Mutual’s coverage obligations backed by a reinsurance agreement with Tokio Millenium Re, 
which are in turn backed by a retrocessional reinsurance agreement with PG&E’s SPV, which is funded by principal 
from capital markets investors. 
44 https://www1.sce.com/NR/sc3/tm2/pdf/3768-E.pdf 
45 National Association of Insurance Commissioners (2013). Risk Retention and Purchasing Group Handbook. 
Washington, D.C. 
46 Further, risk retention groups can operate throughout the U.S. after they are licensed in a state and do not need 
a fronting insurer to write policies. 
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3.5 Risk Pool 
 
A risk pool is a mechanism to spread risk among a group of participants. Financial resources are 
combined among pool participants to cover losses whenever any of the pool participants experience a 
covered event. Essentially, participants exchange a share of their own risk for a share of the group risk of 
all members. Pools offer a couple of benefits. They are member-owned and operated, giving the 
participants more control over their coverages. They also tend to support risk reduction measures, 
through technical assistance or financial assistance in low-loss years, which would help members and 
lower claims for the pool.  
 
Risk pools can at times offer affordable coverage against risks that are expensive or difficult to insure in 
the private market. Cost benefits from pooling risks, however, are only actualized for unpredictable and 
infrequent risks that can be diversified among many participants. If California frequently experiences 
annual fire seasons with blazes traced to utilities, a pool may not be able to offer benefits because the 
resources of the small pool would be insufficient without unfavorably high annual contributions. 
Moreover, due to overhead costs, pools will not be cost-effective if the utility is essentially simply 
trading dollars with the pool. A study projecting future wildfire liability to utilities would need to be 
undertaken to guide further exploration of a pool in this context and to determine what layer of losses 
would be most cost-effective to pool. 
 
Risk pools have been used in other contexts where commercial insurance is expensive or difficult to 
obtain. Municipal pools, for example, are cooperative, nonprofit insurance entities owned and 
controlled by local governments. In general, participating local governments pay a premium into the 
pool and receive a coverage document, similar to an insurance policy. In the event of a covered loss, the 
pool pays claims to the local government. Municipal pools often cover liability, property damage to city 
buildings, and workers compensation for employees. Many have a consulting relationship with an 
actuarial firm to help them price their coverage. If funds exceed claims in a given year, the pool may 
retain the earnings in reserve or may return them as a dividend. The Association of Governmental Risk 
Pools (AGRiP) estimates that at least 80 percent of public entities in the United States participate in a 
risk pool.47 A few states treat these as insurance and are, therefore, regulated by state insurance 
commissions, but most states do not; California Government Code section 990.8 expressly states that 
such pools are not to be treated as insurance.48 Dozens of such pools operate in the state and may hold 
lessons for the structure of a utility risk pool.  
 
A number of design questions would need to be explored to establish a pool for electric utilities. The 
first would be determining the members. Presumably, at a minimum a pool would include the three 
IOUs in California, but it could also include the POUs, or at least the larger ones (such as SMUD) that are 
concerned about their wildfire risk. 


                                                 
47 See fact sheet at https://www.nlc.org/sites/default/files/users/user118/Fact_Sheet-3.docx. 
48 Doucette, J.E. (2002). "Wading in the Pool: Interlocal Cooperation in Municipal Insurance and the State 
Regulation of Public Entity Risk Sharing Pools - A Survey." Connecticut Insurance Law Journal 8(2): 533-564. 
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A risk pool for third-party wildfire claims would require both upfront capitalization as well as annual 
contributions funded through rates. Contributions would likely need to be securitized and approved by 
the CPUC in a manner similar to premium payments to a (re)insurer (for more discussion see Section 5). 
Pool contributions could be determined based on several metrics. Contributions, however, must be set 
somewhat proportional to risk or it would not be to the benefit of some participants to join the pool. 
Contributions could be based on a financial metric, service area size, or wildfire exposure, such as the 
percentage of line miles area in high wildfire risk areas. In theory, contributions could be reduced when 
a utility invests substantially in wildfire risk mitigation, although determining the amount of the 
reduction for various activities and verifying compliance may be difficult and/or contentious. 
Alternatively, pool membership may first require certain mitigation activities. 
 
There is precedent for linking the risk transfer activities of a pool to risk reduction. The Caribbean 
Catastrophe Risk Insurance Facility (CCRIF) pools disaster risk for member Caribbean and Central 
American countries. Countries pay an annual premium that is proportional to their risk of the particular 
natural disaster (CCRIF provides policies for earthquake, tropical cyclone, and excess rainfall). Donor 
organizations initially capitalized the pool. It both builds up a reserve and uses reinsurance. If losses 
exceed claims-paying ability, then payouts are pro-rated. Notably, CCRIF also provides hazard maps and 
risk information to countries to help them lower their potential losses through better land use and 
building regulations.49 
 
The specific coverages of a utility risk pool would need to be defined in contracts akin to policy 
documents. These would clearly define when the pool would pay losses for a member and how much 
would be covered. These contracts would also establish a stop-loss for each member, or an amount 
beyond which the pool would not pay. If the pool grew in sophistication, it could offer member-tailored 
coverages that would be priced appropriately by employing the services of an actuary. 
 
Finally, the pool would need to determine how to use unspent funds at the end of each year. Initially, 
some portion of unspent funds would likely be used to build up a reserve for the pool. If and when the 
reserve reached an adequate level, remaining funds could be given back to members for defined wildfire 
mitigation activities or simply pro-rated back to members. 
 
3.6 Recovery Bonds 
 
Pre-event financing arrangements, such as those discussed thus far, have the benefit of ensuring clear 
and defined mechanisms for obtaining capital to pay damages when it becomes necessary. Bonds, 
however, have been issued by multiple entities after natural disasters to help fund the unexpected and 
often high costs of these events. Such bonds are often referred to as recovery bonds. These bonds, like 
others, are sold to investors and then repaid with interest over a set period of time. 
 


                                                 
49 For more information see: CCRIF SPC (2015). “Understanding CCRIF: A Collection of Questions and Answers.” 
Grand Cayman, Cayman Islands: March. 
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State legislation passed in the fall of 2018 allows electric utilities in California to pay for wildfire liability 
costs through the sale of state-sponsored recovery bonds. Specifically, the bill authorizes the CPUC to 
“issue financing orders to support issuance of recovery bonds to finance costs, in excess of insurance 
proceeds, incurred, or that are expected to be incurred, by an electrical corporation, excluding fines and 
penalties, related to wildfires…”50 This would allow recovery bonds to be securitized with a dedicated 
revenue source to repay the debt, which would produce a more favorable rating. Without cash receipts 
from such a dedicated rate component, the bonds would not be securitizable, lowering their rating and 
potentially causing investors to shy away from them.  
 
Currently, the CPUC can issue a securitization order only following the reasonableness review of paid 
wildfire liabilities. As a result, the utilities must raise interim capital to finance the payment of wildfire 
liabilities without certainty of recovery. Raising the necessary capital may be difficult in this context. 
New legislation could enable securitization orders in advance of cost recovery determination, facilitating 
access to capital. A request by the utility for a securitization order pre-loss (for example, to fund any of 
the earlier discussed mechanisms) would be subject to review and authorization by the CPUC. If the 
CPUC determines post-loss that those costs are not “just and reasonable,” it may disallow some portion 
of the utility’s revenue requirement proportional to the utility’s conduct while leaving the dedicated 
rate component servicing the securitization bonds intact. In making the “just and reasonable” 
determination, the law requires the CPUC to consider the utility’s conduct, wildfire mitigation practices, 
and the extent to which costs were caused by factors beyond the utility’s control, such as climate 
conditions and wind speed. As noted above, recent legislation also directs the CPUC to consider the 
utility’s financial status and how much the company can pay without harming customers or adversely 
impacting service provision.  
 
Uncertainty in rate recovery, coupled with shrinking equity post-wildfire, could make it harder for 
utilities to issue debt when most needed. That said, if the recovery bond is securitized by a dedicated 
rate component, this reduces the riskiness of the bond and results in a higher rating and lower interest 
rate. As such, when viable, recovery bonds can allow utilities to access larger amounts of capital 
relatively quickly. Securitized recovery bonds can also spread the cost of the disaster over multiple years 
and can reduce overall costs to consumers. As a consequence, securitized recovery bonds have become 
a fairly standard way for paying to repair systems damaged in hurricanes.51 By way of example, in the 
aftermath of the 2004 hurricane season, the Florida legislature passed a law allowing utilities to recover 
storm damage costs and to rebuild storm reserve accounts by issuing securitized bonds. Following 
another series of devastating storms in 2005, Louisiana, Mississippi, and Texas followed suit.52  
 


                                                 
50 See SB 901, available here: https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB901  
51 For more, see: Britt, E. (2017). “Hurricanes Harvey and Irma: Electric Industry Impacts, Restoration, and Cost 
Recovery” Infrastructure 57(1).  
52 Ebert, M.E., J. Atkins, B., E.M. Jackson, J.M. Maltby, and R.L. Freeman (2016). “Critical Electric Power 
Infrastructure Recovery and Reconstruction: New Policy Initiatives in Four Gulf Coast States after 2005’s 
Catastrophic Hurricanes.” Fairfax, Virginia, George Mason University School of Law, Critical Infrastructure 
Protection Program. 
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4. Layering Financing 
 
The financing solutions discussed in Section 3 fall into three overlapping categories: (1) retention-based 
solutions, (2) insurance-based solutions, and (3) capital-based solutions. The first are formalized 
approaches for the utility continuing to self-insure a portion of the risk through mechanisms such as 
reserve accounts. Industry captives would be quasi-retention based and quasi-insurance in so far as the 
captive is owned by the members it insures. Risk pools would move more toward an insurance-based 
solution and then, finally, there is standard commercial policies. Capital-based solutions move risk to the 
financial markets through various forms of bonds or other insurance-linked securities. As shown in 
Figure 3, these solutions can be matched to different parts of the loss distribution.53 It is generally more 
cost-effective for firms to retain the high frequency and lower loss risks, transfer the lower probability 
and higher magnitude risks, and make use of capital markets for the tail risks (risks with low probability 
and high losses) where greater amounts of capital can be accessed. 


FIGURE 3. RISK FINANCING STRATEGIES 
 


 
 
 
Determining optimal levels of risk retention versus risk transfer and how to choose among various 
institutional mechanisms is a difficult and complex decision for a company. In essence, the utility should 


                                                 
53 Several analysts have explored such breakdowns in instruments previously. For example, see: Mutenga, S. and 
S.K. Staikouras (2007). "The Theory of Catastrophe Risk Financing: A Look at the Instruments that Might Transform 
the Insurance Industry." The Geneva Papers 32: 222-245 and Aon (2015). “Finding the Right Retention” online at 
https://www.casact.org/community/affiliates/sccac/1215/Ferrell-Malbon-Rico.pdf. 
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layer various risk financing solutions for different levels of the risk as suggested in Figure 3. There are 
multiple approaches to operationalizing this as shown in the three example risk financing towers in 
Figure 4. Any of these financing towers—and others—are plausible approaches to financing the risk. 
With such a concentrated and potentially catastrophic risk, however, there are limitations to all these 
approaches and none will be as affordable as a risk that could be pooled more broadly or was more 
limited in potential downside (such as first-party wildfire damages).  
  


FIGURE 4. EXAMPLE RISK FINANCING TOWERS 
 


 
 
Clearly a first order metric for comparison among different options is cost-effectiveness or minimizing 
opportunity cost, as well as market support/availability. The cost of different options varies along the 
expected loss distribution; companies must also recognize the cost of retained risk. At a high level, this 
can be guided by Figure 3, but choosing among various insurance-based approaches would require a 
more detailed risk and actuarial analysis. Such a study would examine future liability for wildfire-related 
property damage and include a financial analysis of various options in light of the utility’s risk tolerance. 
It would consider, as well, some challenges with risk pooling, whether in a captive or pool, among only a 
very small number of utilities with the potential for catastrophic losses. 
 
Beyond a cost or financial analysis, choosing among the various risk financing approaches should also be 
guided by other metrics of potential interest to utilities including: control over risk transfer 
arrangements, regulatory requirements, stability over time, linkages with risk reduction, and the 
distribution of costs. Analysis of these factors and making an ultimate decision must be done in dialogue 
with the CPUC, because a critical component of decision-making will be the extent to which various risk 
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financing costs can be included in customer rates. Cost-effective risk financing, however, should be 
supported by the CPUC as it would benefit the customer through lower impacts on rates and improved 
financial health of the utility.  
 


5. Funding  
 


Most of the financing approaches discussed in Section 3 would need annual contributions and many 
would also require initial capitalization to be viable. This funding could potentially come from three 
sources: ratepayers, taxpayers, and shareholders. The application of inverse condemnation to electric 
utilities is predicated on the argument that wildfire damages are a cost of electricity provision and 
should be spread across all customers through rates. The CPUC does not always allow this, however, and 
utilities are now in a position where the distribution of these costs is quite uncertain and utility 
shareholders have been a source of post-loss contributions. When the company has not behaved 
imprudently, however, this violates the regulatory compact mentioned earlier: that utilities should be 
able to recover all costs of providing electricity service in exchange for universal provision—even 
electricity provision in high wildfire risk areas. To align with the regulatory compact, ratepayers would 
shoulder cost-effective pre-wildfire financing and shareholders would pay post-loss costs only in proportion 
to utility imprudence. In this section, we discuss in more detail contributions from all three groups. 
 


5.1 Utility Customers  
 


Utility rates need to cover the costs associated with providing electricity in a responsible way in a fire-
prone state that requires utilities to pay for third-party property damage through a strict liability regime. 
The question is how much, when, and through what mechanism. Annual contributions for a reserve 
fund, insurance premium payments, or pool contributions could all be funded through a specific fee or 
dedicated rate component on ratepayers’ utility bills. This would require approval by the CPUC or 
legislation.54  
 


Historically, recovery of commercial insurance premiums in rates has been standard, as they are a cost 
of operation. When insurance premiums are allowed to be recovered but not other types of risk 
financing, however, utilities may have poor incentive to purchase excessively expensive insurance (if it is 
even available). In order to guarantee the financial soundness of utilities through pre-event financing, 
the CPUC will need to begin to broaden consideration of recovery for the other mechanisms discussed 
here alongside standard insurance policies. Another challenge is that rate cases have tended to look at 
historical losses. In a time of increasing wildfire costs, including growing insurance premiums and 
capacity constraints, historical numbers will fail to be accurate. Modelled future expenses will be 
needed in rate cases. 
                                                 
54 The CPUC already allows other types of costs to be socialized among ratepayers. For example, through the California 
Alternate Rates for Energy (CARE) program, qualifying low income households can receive a 30-35 percent discount on their 
electric bill, which is paid through a surcharge levied on all other utility customers.54 By making electricity more affordable 
for low-income households, the CARE program provides a public good that is believed to benefit the broader community, 
including the ratepayers that finance the discounts. The same logic applies for pre-financing wildfire losses. By contributing 
to a financial mechanism that allows utilities to effectively manage wildfire liability costs, ratepayers are providing a 
public good that accrues to their communities when utilities are able to continue providing service in high-risk areas.  
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If fees are charged to ratepayers, these could be uniform or vary across different customer segments. 
One general consideration is that a uniform fee on all ratepayers would likely be regressive because 
lower income households tend to pay a higher portion of their income toward utility bills than higher-
income households. To address this concern, the wildfire risk financing fees could be waived for the 
lowest income ratepayers or addressed through federal and state programs already established to help 
lower income households pay their energy bills (e.g., the Low-Income Home Energy Assistance Program 
or the California Alternate Rates for Energy program). 
 
Wildfire risk is not distributed evenly and some customers contribute more to the risk than others. The 
risk of igniting a wildfire is higher when lines must be hung through high fire-risk areas, such as the area 
called the wildland-urban interface (WUI). Accordingly, there is an equity argument to be made for 
charging a higher wildfire fee on ratepayers in the WUI. A differential fee does not mean that it should 
be zero for urban-dwellers, however, as many transmission lines that provide power for all customers 
must cross the WUI. While it could be challenging to define the WUI area that would face higher 
charges, this could be aided by the many wildfire risk designations produced by Cal Fire. The designated 
areas may also face different reliability standards since de-powering lines in high wind conditions would 
likely be needed during adverse conditions to reduce the possibility of ignition.  
 
Determining some type of pre-wildfire or standing fee on ratepayer bills to fund potential liabilities 
through a pre-disaster financing mechanism discussed in Section 3 would provide greater stability for 
the utility and, ultimately, for ratepayers. Currently, commercial insurance is limited and expensive and 
interest among investors for assuming this risk is minimal, suggesting a deeper investigation of captives 
or risk pools is worth undertaking. While post-wildfire negotiations in the face of growing liability 
generally creates problematic uncertainties for all parties, recovery bonds could be used with a pre-
disaster approval for securitizing them through a dedicated rate component. 
 
5.2 Taxpayers 
 
It is unlikely that taxpayers would be called on to finance this risk for utilities even though choices made 
by state and local governments around land use, building codes, and fuel management contribute to the 
increased risk. The contribution of these factors, combined with climate change, is not recognized in a 
regime that holds utilities strictly liable for property damages. This regime is increasingly pushing 
utilities toward financial hardship (or bankruptcy) with the possibility of cascading impacts in the state. 
The growing financial precariousness of utilities could, if severe enough, threaten energy reliability and 
California’s climate change goals. As such, absent reform of strict liability, legislators may choose to 
provide some limited type of funding to help protect the utilities from bankruptcy and to ensure that 
capital is available for third parties whose homes were damaged in wildfires and/or for the insurers who 
paid out homeowner claims following wildfires. This could take the form of initially capitalizing a risk 
pool or industry captive, for example, or providing a standing state guarantee of recovery bond 
issuances. If and how a state contribution is made would require a more detailed analysis and discussion 
with various stakeholders. 
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5.3 Shareholders 
 
With the current financing arrangement—or lack thereof—for third-party wildfire liability, shareholders 
are bearing some of the costs. For example, beginning with the fourth quarter of 2017, PG&E suspended 
payment of cash dividends on its common and preferred stock, due to potential wildfire liability. It 
should be noted that many retirees and other investors choose utilities precisely because they pay 
reliable dividends and tend to be low risk. This was coupled with plummeting value to the point where 
PG&E filed for bankruptcy, which could impose costs on many stakeholders. Other IOUs have also seen 
declines due to wildfire liabilities, impacting their shareholders as well. A study of the direct 
shareholders of utility stocks with qualified dividends found that around 60% were over age 65 and two-
thirds had incomes under $100,000 (with 38% having incomes under $50,000).55 When utility 
shareholders bear the costs, therefore, it primarily impacts older and less affluent individuals.  
 
In addition to withholding dividends to cover wildfire damages and declines in share prices, 
shareholders indirectly contribute to wildfire liability costs if the company has to take on more debt or 
issue more stock and uses the funds to cover wildfire expenses. That said, it would be extremely difficult 
to issue debt or equity in an environment when dividends are suspended and the utility faces continued 
exposure to future large liabilities that are not adequately financed through secure pre-event 
mechanisms backed by ratepayer contributions. Moreover, declining credit ratings and stock prices 
make it more difficult and expensive for utilities to borrow funds or raise capital for critical projects. If 
utilities can’t access funds through these means, they may rely more heavily on rate increases to pay for 
necessary infrastructure improvements. As a result, ratepayers will shoulder more costs through higher 
electricity bills. 
 


6. Conclusion  
 
The effects of climate change, along with development in the wildland urban interface are continuing to 
drive up the risk of wildfire damages in California. The state needs to adopt a sound financing strategy 
for its electric utilities to protect all parties and to ensure continued progress on broader climate and 
energy goals. The most straightforward way to achieve this may be to eliminate strict liability for third-
party wildfire damages coupled with a cost recovery standard at the CPUC that is tied to universally 
agreed upon risk reduction activities (such as could be articulated in the utilities’ SB 901 wildfire 
management plans). The current regime has created a risk that is difficult to finance due to its 
concentrated and catastrophic potential. Eliminating strict liability for third-party damages for wildfire, 
while simultaneously adopting new regulations on wildfire mitigation activities for electric utilities, could 
preserve incentives for proper risk reduction yet not threaten the ability of utilities to provide electrical 
service in high-risk areas by forcing them to cover escalating costs even when they are not negligent.  
 


                                                 
55 Ernst & Young (2012). “The Beneficiaries of the Dividend Tax Rate Reduction A Profile of Utility Shareholders.” 
Washington, DC, Edison Electric Institute and the American Gas Association. 
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Absent reform, addressing third-party wildfire liability for California’s electric utilities will require 
layering together multiple risk financing options. Utilities likely need a dedicated rate component for 
some level of funded self-insurance as the initial financing layer. Commercial insurance and catastrophe 
bonds may be able to play a small role, but currently, the private market has seen rising prices and 
decreasing interest in assuming this risk. As such, utilities likely need to pursue, in consultation with the 
CPUC, some type of risk pool or industry captive. If utilities could be guaranteed pre-disaster state 
backing or CPUC approval of rate recovery, recovery bonds are another viable financing option. Without 
more certainty, however, they may not provide needed financial assurances. Ex-ante financing and 
guidelines are necessary to have in place, because without them, post-wildfire there are protracted 
negotiations between the utility, CPUC, the state legislature, and other stakeholders on how to divide 
costs between ratepayers and shareholders. Reducing this post-disaster confusion is in the interest of all 
stakeholders.  
 
Only about 5% of wildfire ignitions are from power lines (this is just over 10% of acres burned).56 For the 
state as a whole, then, property damage from wildfire is a much broader issue than electric utilities. As 
concerns mount about the affordability and availability of property insurance in highly wildfire-prone 
regions,57 the state must have a larger policy discussion with utilities, insurers, and all other 
stakeholders, about how to equitably fund this growing risk and provide greater incentives for risk 
reduction to all parties, including local governments and households. 


                                                 
56 This figure is based on analysis of Cal Fire data from 2007 to 2016, see 
http://www.fire.ca.gov/fire_protection/fire_protection_fire_info_redbooks. 
57 See: California Department of Insurance (2017). “The Availability and Affordability of Coverage for Wildfire Loss 
in Residential Property Insurance in the Wildland-Urban Interface and Other High-Risk Areas of California: CDI 
Summary and Proposed Solutions,” December.  
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Evan Johnson


From: John Fiske <jfiske@baronbudd.com>
Sent: Thursday, April 4, 2019 2:28 AM
To: Evan Johnson
Subject: Commissioner Questions--Answers 
Attachments: 2019.03.13- Fiske Commission Testimony March 13 Hearing.pdf; 2019.03.15- Legislative 


Doc #3_v.1.pdf; 2019.03.12- Legislative Doc #2_v.1.pdf; 2019.03.10- Legislative Doc #1
_v.2.pdf; 2019.04.03- Wildifre Funding April 3 Testimony_v.2.pdf


Evan,  
  
Thanks to you and the Commissioners for listening today. I’d like to provide some additional information in response to 
Commission questions. Please pass on this email to the Commissioners, as this also answers the specific questions of Mr. 
Jones and Mr. Wara.  
  
One concept for a proposed fund can be found in the attached document entitled “Legislative Doc #3,” which outlines 
layers of funding sources at suggested amounts. The first layer requires IOUs to bear the first burden, which is an 
increased self-retention/deductible. As described by the SCE representative today, the low $10 million deductible allows 
SCE to pass on higher insurance premiums to ratepayers. SCE’s description of primary insurance coverage as the “self-
retention/deductible” for a “fund” is a misnomer, as ratepayers bear the burden of those premiums—thus ratepayers 
are the ones paying that self-retention/deductible. Increasing the deductible lowers relative premiums and puts IOU 
shareholder money on the line first, which promotes shareholder pressure on management to implement mitigation 
measures. This shareholder self-retention/deductible could be $100 million or $250 million—but it must be an amount 
commensurate with actual wildfire liability, unlike $10 million. 
  
The next layer of primary insurance coverage should be at least $3 billion, and here’s why (Wara Question). A review of 
utility-caused wildfires since the 2007 San Diego fire may reveal that most individual wildfire liabilities can be managed 
at or near $3 to $4 billion, including the following fires: 2007 SDG&E San Diego fire, 2015 Butte Fire, any one of the 
individual 2017 North Bay Fires, 2017 Thomas Fire, and 2018 Woolsey Fire. Recently, the Camp Fire and aggregate set of 
18 fires in North Bay have skewed public and market perception regarding the statistical prevalence of extremely costly 
fires above $3 to $4 billion. In other words, historical data may reveal that the overwhelming majority of any one utility 
caused wildfire can be appropriately managed using a $3 billion policy, rarely requiring fund access. IOUs should have no 
basis for objection to mandatory insurance minimums since ratepayers pay premiums. The impact to ratepayers can be 
offset by two factors: (1) increased self-retention/deductibles, and (2) state-supported premiums to protect low-
incomes ratepayers.   
  
Why should the state taxpayers subsidize insurance premiums for low income ratepayers on robust insurance policies? 
The provision of electricity is a public service/function. The state of California has effectively outsourced that provision 
largely to IOUs and relieved itself of the burden of providing that public service/function. In doing so, the state has 
arbitrarily divided its geographic service regions into three large areas serviced by three large for-profit corporations. 
The division of service areas were not originally designed/divided to spread wildfire risk evenly, which should not 
unfairly burden low income communities in some parts of the state versus others, especially in a modern, well-traversed 
statewide economy. Electricity is public service/function; the state has arbitrarily divided itself into three large IOU 
territories; and, California operates as one statewide “global” economy—thus, the state has an interest in supporting 
low income ratepayers in all three regions. Said another way, low income ratepayers should not be regressively 
burdened due to sophisticated, modern energy markets.  
  
The next layer of funding begins “the fund,” a combination of state catastrophic bond funds, pooled risk capital from 
shareholders, and pooled/shared tower insurance. As occurs with any “layer cake,” each layer must be exhausted before 
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reaching the next layer. This is important because shareholder capital must be exhausted before returning to tower 
insurance, reserved for those truly extreme catastrophic circumstances such as Camp. Insurance at the highest towers 
should be relatively cheaper than primary coverage. These premiums would be borne by ratepayers, but on a statewide, 
pooled basis among all three IOUs, more adequately spreading the risk. Low income ratepayers should continue to 
receive state-backed protection. The total fund amount in the attached example, which can range from $15 billion to 
$21 billion, is based on the estimate of the most devastating fire in state history, the Camp Fire (Wara Question). 
  
(Jones Question) This proposed fund does not contemplate direct payment to victims—nor is this fund intended to 
insure first party losses, such as occurs in the Florida model or the CEA. Hurricanes and earthquakes are natural 
disasters. Utility-caused wildfires are man-made disasters, not naturally-caused. This proposed fund is not meant to 
replace or supplement first party insurance, but rather third party liability. While victims would be involved in providing 
prima facie/threshold justification for access to the fund, the monies would be available to the potentially-liable IOU to 
manage and pay claims. Multi-billion dollar corporations are good at hiring defense lawyers who evaluate legal liability, 
including causation, violations of law, damages, and defenses, to properly manage victims’ claims. Most CalFire reports 
issue within about a year or less, and certainly all that I am aware of issue within two years. These official investigative 
reports provide guidance to IOUs and victims regarding evidence of causation and ultimate legal liability. In the attached 
proposal, the fund is not intended to supplant the healthy adversarial process. Rather, the funds are intended to 
stabilize markets and provide liquidity solutions for IOUs and victims alike. 
 
(Jones Question) Homeowners and renters remain incentivized to purchase property insurance for three reasons: (1) 
Homeowners must still insure against single-event house fires and other property damage, (2) Homeowners must still 
insure against non-IOU caused wildfires, such as the Carr fire in Redding, and (3) Even when used for IOU-caused fires, 
the adversarial process still applies; legal and factual causation, and ultimate legal liability must be proven; and, there is 
no guarantee of receiving certain funds for certain amounts since they will be distributed through the IOU in the healthy 
adversarial process, and the funds are intended to cover only those uninsured losses. This proposed fund is not intended 
to replace first party insurance, nut rather support third party liability. 
 
I am always happy to address additional questions, and I was disappointed we did not have enough time to engage in 
discussion at the hearing (although certainly not the fault of anyone). Please let me know if you have any additional 
questions or requests for information.  
 
Respectfully,  
John Fiske  
 








Commission on Catastrophic Wildfire Cost and Recovery  


Request for Comment 


(Responses in Red) 


 


#1 Wildfire Liability Regime 


A. Main issue is “Fault is irrelevant” feature.  This does not provide for equitable distribution 


of wildfire costs when several concurrent causes are present. 


B. Prudent Manager standard applied for through CPUC. 


C. Apply an “Equitable Fault” feature versus a “Fault is irrelevant” feature which would 


provide for an equitable distribution of the wildfire costs amongst the actual concurrent 


causal factors and responsible entities.   


 


#2 Insurance 


A. Equitable Fault may lower costs for affordable insurance for utilities since they would not 


be bearing the majority of the recovery costs. 


B. FEMA and CAL OES approved LHMP (Local Hazard Mitigation Plan) so State and Federal 


disaster funding is available.  To improve availability, develop a CAL FIRE standard that if a 


homeowner or commercial property meet or exceed, the insurance company will keep 


insurance available and potentially reduce rates for compliance.  


 


#3 Financing Mechanisms 


A. Pre‐fire hazardous fuels reduction 


B. Limit the “attorney fee” portion of inverse condemnation doctrine to the same fee structure 


as seen in “normal” legal actions based on a percentage of the settlement reached versus 


“reasonable attorney fees”.  


 


 







 


#4 Community and Wildfire Victim Impacts  


A. Affordable and adequate insurance coverage.  If Californians choose to live in a WUI, and 


take responsible and appropriate mitigation efforts (CAL FIRE standards), their insurance 


should not be dropped or drastically higher than the average. 


B. Funding should be aimed at mitigation at every point.  It is a proven fact that monies spent 


on pre‐fire mitigation efforts are substantially less than monies spent on post wildfire disaster 


efforts. 


 


#5 Miscellaneous  


A.  Dramatically increase funding and support the local efforts of the Sierra Fire Safe Councils.  


Nearly all of the people involved are subject matter experts and have the local knowledge of 


what needs to be done to make our communities fire safe/fire survivable. 


B.  Equitable Fault for wildfire costs and liabilities and limit attorney fees to those as seen in 


“normal” legal actions based on the settlement reached versus “reasonable attorney fees” as 


seen in inverse condemnation doctrine. 


 


Respectfully Submitted, 


Lieutenant James Byers 
Office of Emergency Services 
(530) 642‐4707  Office 
(530) 957‐2918  Cellular 
byersj@edso.org 
 
El Dorado County Sheriff's Office 
Sheriff John D'Agostini 
300 Fair Lane 
Placerville, CA 95667 
(530) 621‐5655 
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Hannigan, Edith@BOF


From: Evan Johnson <Evan.Johnson@OPR.CA.GOV>
Sent: Monday, April 22, 2019 2:15 PM
To: Hannigan, Edith@BOF
Subject: FW: Fire Hawk Helicopters and FireHerc Airtankers
Attachments: FireHerc C-130 Brochure.pdf; Fire Hawk Helicopter.PDF


Warning: this message is from an external user and should be treated with caution. 


 
 
Evan Johnson 
Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
 
Phone: (916) 323‐6842 
Mobile: (916) 717‐3374 
 
From: Glen Brandenburg <gbranden@sdsu.edu>  
Sent: Friday, April 19, 2019 10:13 AM 
To: OPR Wildfire Commission <wildfirecommission@opr.ca.gov> 
Subject: Fire Hawk Helicopters and FireHerc Airtankers 


 
It is essential that Cal Fire has a super accelerated acquisition program for Fire Hawk helicopters and FireHerc 
C-130 airtankers.  Los Angeles, San Diego and others have proven the extreme value of quick response, all 
weather and night flying capable fire fighting helicopters.  It is basic fire science that fires must be attacked 
quickly to prevent major fires.  Imagine if local fire departments responded in 30-120 minutes and could not 
respond to house fires at all at night.  Cal Fire can not currently respond quickly or at night to wildfires in 
inaccessible terrain which is where most fires start. 
 
https://www.lockheedmartin.com/content/dam/lockheed-
martin/rms/documents/firehawk/8370_Firehawk_Brochure_LR.PDF   
 
This is very urgent! 
 
Thank you, Glen 
 
--  
Glen R. Brandenburg 
Director of Facilities and Sustainability 
Associated Students of San Diego State University 
5500 Campanile Drive 
San Diego, CA 92182 
858-228-0027 Direct 
619-594-6555 Main Office 
gbranden@sdsu.edu 
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WHEN MINUTES MATTER
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BECAUSE FIGHTING A FIRE 
IS A BATTLE TOO.


Legendary BLACK HAWK Heritage
Born a BLACK HAWK, the FIREHAWK® helicopter relies on its proven 
military design to endure the unrelenting physical stresses demanded 
of the aerial firefighting, search and rescue, medical evacuation and 
utility missions. Its unmatched capabilities enable crews to work faster, 
smarter, and safer. Whatever the mission - when minutes matter, 
the FIREHAWK is the first to the fight.







VERSATILITY IS THE NAME OF THE GAME
Adapting to the Emergency at Hand, Day or Night


S-70 FIREHAWK
®


First responders need a platform they can depend on.  The FIREHAWK® has proven
to be the most effective, multi-mission, fire & rescue helicopter available, offering:


•  Wildland Fire Attack and Suppression  


•  Search and Rescue 


•  Swift Water Rescue


•  Emergency Medical Service


•  Utility Transport, including Large Animal Rescue


•  Night Operations 


•  Reliable Performance (in the most challenging conditions)
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UNMATCHED BENEFITS
Unique Capabilities for a No Fail Mission


KEY ADVANTAGES


Superior 
Crashworthiness


and Safety


Best in Class
External Water Tank 


1,000 gal (3,785 L), plus 
30 gal (114 L) Foam Tank


Powerful, Reliable
T700-GE-701D Engines with 
Improved Erosion Resistance


Large, Easy Access
Cabin, Reconfigurable
in Minutes


9000 lb (4,080 kg) 
Cargo Hook,


Airspeed up to
120 kts (222 km/hr)


Integrated
Retractable 


Snorkel


Unlimited Life Composite
Wide Chord Blades for 
Hot/High Alt Performance


Enhanced Digital
Cockpit for Reduced
Pilot Workload


Rugged Airframe
with Improved Corrosion
Protection for Operation


in Austere Conditions


RAPID REFILL
Refill Tank < 60 seconds


SNORKEL WATER FILL
From a Variety of Sources


HIGH MANEUVERABILITY
Controlled Responsiveness


HIGH DASH SPEED
155 kts (287 km/hr)


PAYLOAD Carry Mixed Loads 
of Crew/Equipment/Water


ACCURATE WATER DROP
Controlled Patterns/Volume


PASSENGERS/CREW
Up to 13


HOT TEMP/HIGH ALTITUDE
Superior Performance


PRECISION HOVER CAPABILITY
w/ Embedded GPS/INS







ONE AIRCRAFT, MANY MISSIONS


FIRE CREW TRANSPORT*
•  Carry up to 13 Fully-Equipped Fire Crew


•  Passenger Seats Stowable in Ceiling


•  Multiple Tie-Downs to Secure Equipment/Cargo


SEARCH AND RESCUE
•  Precision Location GPS/INS Capability 


•  Enhanced Hover Modes


•  Integrated External Electric Rescue Hoist


•  Passenger Seats Stowable in Ceiling


MEDEVAC
•  2 Primary Litters


•  Passenger Seats Stowable in Ceiling


•  Advanced Life Support Capability 
    with Built-in Medical Panel


Changing Roles on the Go
Interior Cabin Mission Configurations


*Additional seating options available


Drop water, transport crew, search/rescue, airlift patients...Rapidly convert the FIREHAWK 
helicopter’s cabin configuration while in flight, without the need for special tools.
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MANAGING THE MISSION, NOT THE MACHINE
Because the First Flames are the Fight FIREHAWK® Capabilities Enhance Mission Profile 


REDUCING PILOT WORKLOAD/
ENHANCING SITUATIONAL AWARENESS
•  4-Axis Fully Coupled Autopilot


•  Digital Glass Cockpit with Flight Management System


•  Automated Flight Control System w/ Coupled Flight Director  


•  Single Pilot Operations


•  Active Vibration Control


•  Integrated Vehicle Health Monitoring System


OPERATING AT NIGHT
•  Night Vision Goggle Compatible


•  Ground Fill Capability


•  Optional FLIR


OPERATING IN CHALLENGING  
ENVIRONMENTAL CONDITIONS
• Proven GE Engines for Superior Power Margin


•  Wide Chord Blade for Additional Lift


•  45 kts (83 km/hr) Tail Rotor Authority


•  Incredible Responsiveness and Maneuverability


Skip Robinson photo


photo courtesy of Rick McClure







FIREHAWK
®


 CUSTOMIZATION OPTIONS*


*Available through Sikorsky and/or Completion Center
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MISSION EQUIPMENT


ADDITIONAL EQUIPMENT


AVIONICS


*Additional Options Available


•  Extended Landing Gear


•  External Electric Rescue Hoist 


•  Medical Interior  


•  Cargo Hook


•  Engine Inlet Barrier Filter


•  Power Sonic Loudhailer


•  High-Powered Search Light


•  Electro-Optical/Infrared System


•  Environmental Control System


•  Flight Following SATCOM


•  Rotor Brake


•  Manual Blade Fold Kit


•  Helicopter Emergency 
    Lighting System


•  Wireless Communications


•  ADS-B


•  Moving Map System


•  Mission Planning System


•  Weather Radar


•  Mark on Top


•  Additional Internal
    Communication System


•  Augmented Reality
    Mapping System


•  Commercial Radios w/
    Emergency Services
    Communication


•  1000 gal Water Tank
    w/ Integrated 
    Retractable Snorkel


•  Triple Patient Litter System
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 SPECIFICATIONS
PERFORMANCE (Estimated)


CABIN DIMENSIONS


WEIGHTS


POWER PLANTS (Sea Level Standard), Values Provided per Engine


Standard day sea level, maximum gross weight (GW)                                                  22,000 lb (unless otherwise noted)
Maximum Speed (Vne)  163 kts 302 km/hr
Maximum Cruise Speed (Vh)  145 kts 268 km/hr
Economy Cruise Speed (99% Vbr)  128 kts 237 km/hr
Maximum Range (no reserve)  268 nm 496 km
Maximum Rate of Climb  2,020 ft/min 10.26 km
Maximum Ceiling 20,000 ft 6,097 m
Service Ceiling 15,000 ft 4,572 m
Hover Ceiling - OGE 6,200 ft 1,890 m
Hover Ceiling - IGE 10,270 ft 3,130 m
OEI Service Ceiling 6,780 ft 2,067 m


Utility Configuration   2 Pilots, 2 Cabins Crew Members and 11 Troops
Cabin Length  12.58 ft 3.84 m
Cabin Width (on floor)    6.00 ft   1.82 m
Cabin Width (at door)    7.00 ft   2.13 m
Cabin Height   4.52 ft   2.95 m
Cabin Area 88.00 sq-ft 8.18 sq-m
Cabin Volume 396.00 cu ft   11.21 cu-m
17 Tie-down Rings     
Cargo floor rated at 300 psf (1,464 kg/m2)
Two storage compartments (20.34 cu-ft) over fuel cells


Empty Weight (excludes 11 cabin troop seats, 207 lb)  11,853 lb 5,376 kg
Maximum Take-off Gross Weight  22,000 lb 9,979 kg
Maximum Take-off Gross Weight 23,500 lb 10,659 kg
(external load and with Firefighting water tank installed)


Quantity/Type          Two (2) - T700-GE-701D
2.5 Minute OEI Contingency    1,972  shp     1,471 kW
10 Minute Takeoff Power    3,910 shp    2,916 kW
30 Minute Intermediate Power    3,738 shp    2,788 kW
MAX Continuous Power    3,356 shp    2,502 kW


Baseline Fuel Capacity 360 gal 1,362 L 


*Drawing dimensions shown in standard inches


DIMENSIONS


FUEL CAPACITY


*FIREHAWK® Specifications are dependent on 
  selected options and can be provided upon request







GLOBAL SUSTAINMENT SOLUTIONS
Keeping our Customers Flying, from Delivery through the 
Full Life Cycle of your Aircraft


Using the Latest in Data Analytics and Technical Support for Increased Availability


Inventory and Technical Experts Closer to Wherever Your Mission Takes You


Customized Logistics Programs to Meet Your Business Needs


Customer Sales & Support 24/7  •  1-800-Winged-S (1-800-946-4337)  •  International 1-203-386-3029


• Dedicated Account Management
• Logistics Forecasting
• Health & Usage Monitoring (HUMs) Data Analysis
• Enhanced Sikorsky360 Customer Portal
• HELOTRAC Fleet Management System


• Robust Spare Inventory and Repair Capabilities
• Web Based Ordering & Tracking
• Technical Engineering Support
• EField Support Representatives
• Worldwide Mobile Repair Teams
• Logistic Support Representatives


• Customized Logistics Programs
• Total Assurance Program (TAP)
• Contractor Logistics Support
• Aircraft Mods & Upgrades
• Ground Support Equipment


MISSION
READY







TRAINING SOLUTIONS


PILOT TRAINING
• Initial, Recurring, Transition


• Classroom


• Full Motion Flight Simulators


• Operational Aircraft


MAINTENANCE TRAINING
• Airframe & Powerplant


• Avionics, AFCS & Electrical


• Maintenance Manager


• Quality Assurance & Inspector


• Sikorsky Training Academy, Stuart FL


FLEET MANAGEMENT AND 
TECHNICAL SERVICES
• Health & Usage Monitoring (HUMs)


• Logistics Management


Safety Starts with Training


Sikorsky Offers Customizable Training Solutions at our Facilities and in the Field.







FROM THE INVENTOR 
OF THE MODERN 
HELICOPTER’S VISION...


...TO UBIQUITOUS PRODUCTS
   AROUND THE WORLD...


OVER 100 YEARS OF INNOVATION
Proud of Our Legacy...Excited About Our Future


“I always believed that the helicopter would be an outstanding 
vehicle for the greatest variety of  lifesaving missions.“


Igor I. Sikorsky
Legendary Aviation Pioneer
Founder of Sikorsky


...TO NEW CAPABILITIES 
  TOMORROW!


SPEED AUTONOMY MACHINE INTELLIGENCE


“Our goal is to bring people home everywhere… every time. We are committed 
to designing and manufacturing a quality product that will do just that.“


Daniel C. Schultz 
President


Sikorsky, A Lockheed Martin Company
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6900 Main Street,  
Stratford, Connecticut 06615 USA
+1 (800) WINGED-S (946-4337)
International +1 (203) 386-3029
www.lockheedmartin.com/sikorsky
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LM-100J FIREHERC
REDEFINING THE FIGHT







FIREHERC 
THE AIRTANKER FOR THE 21ST CENTURY


Fire isn’t easily intimidated and has no reason to relent. It arrives without warning, 
expanding rapidly in size and scope. It endangers anyone and anything in its path. It 
destroys lives and landscapes with equal force. Its presence remains long after its  
flames are extinguished — altering lives, homes, businesses, communities and 
environments. 


Fire doesn’t go away. If anything, its flames will increase and destroy more lives and 
more land. The need to effectively reduce and restrain fires is real. It is urgent. 


Successfully defeating fire requires an asset that is agile enough to operate in 
compromised conditions, but proven enough to withstand the heat. Frontline 
responders need a resource that is ready and reliable — poised to fight anywhere,  
at any time, in any condition.


There is only one aerial tanker that can meet all these requirements and more: the  
LM-100J FireHerc. This newest member of the C-130J Hercules family combines more 
than four decades worth of firefighting experience with unmatched performance proven 
with millions of flight hours.


The FireHerc brings the Super Hercules’ established performance advantages to 
firefighting. The FireHerc’s rugged design allows it to excel in supporting the  
low-level, low-speed firefighting mission profile like no other large air tanker in 
operation. Advanced flight deck avionics provide enhanced situational awareness and 
improved safety features to protect and guide flight crews through comprised flight 
conditions. 


The FireHerc also offers a path forward to deploying integrated technology to support 
night firefighting, allowing responders to combat fires on an unprecedented 24/7 cycle 
— providing an unmatched advantage against nature. 


Proven performance. Known capabilities. Optimized design. Integrated technology. 
Unmatched versatility.


FIRE IS A FORMIDABLE ENEMY


THE LM-100J FIREHERC: REDEFINING THE FIGHT







FIREHERC 
THE AIRTANKER FOR THE 21ST CENTURY







• The FireHerc’s high/hot performance and short field capability allows it to deploy from 
airfields closer to fire locations with full retardant loads, whereas many competitors 
must make compromises, choosing between fuel, retardant, and location to operate 
safely.  With FireHerc, there’s no requirement to trade fuel for retardant based on 
environmental and airfield conditions. FireHerc lets the operator dictate how and 
where to fight.


• Four Rolls Royce AE 2100D3 turboprop engines coupled to GE-Dowty Aerospace R391 
propellers deliver:
• Instant increased thrust, unlike turbofan engines that must spool up to build power
• Greater takeoff thrust to enable unrestricted operations out of shorter airfields
• Maintained power in high altitude/hot day conditions
• Optimized for low-altitude, low-speed operations in degraded environmental 


conditions
• The FireHerc’s straight wing design offers greater and safer low speed maneuverability 


compared to swept-wing aircraft.


PERFORMANCE
Large air tankers play a critical role in firefighting, dispersing retardant in austere locations to prevent flames from destroying 
more land and more lives. To do this, an air tanker has to be able to navigate this challenging terrain, remain close to the 
flames, fly in low-visibility conditions and bring crews home safely. Airframes must remain strong and performance can never be 
compromised. 
 
The LM-100J FireHerc excels in this operational environment with its turboprop powerplant, straight wing design and known 
performance capabilities — all of which offer an unmatched, optimized large air tanker that exceeds some existing platforms by 
more than 200 percent in gallons or retardant delivered in a high/hot environment. 


SUPERIOR PERFORMANCE AND EFFICIENCIES
High/Hot Delivery Rate Comparison


5,000’ Elevation & 85°F


Competitor FireHerc


25,000


20,000


15,000


10,000


5,000


22,582


9,219


0


Gallons Delivered in 12 Hours







The C-130 Hercules has logged 
thousands of flight hours as a 
firefighting platform since the U.S. Air 
Force first deployed it specifically for 
the mission in the early 1970s. Today, 
the U.S. Air Force operates both legacy 
and Super Hercules variants in support 
of firefighting efforts. Commercial 
operators also recognize the value of 
a Hercules, relying on modified legacy 
C-130s to function as aerial firefighting 
tankers. As the newest member of the 
Super Hercules family, the FireHerc 
carries on and expands this role with 
its enhanced technology, known 
capabilities and proven performance 
differentiators.


EXPERIENCE WITH THE 
MISSION


UNMATCHED SITUATIONAL AWARENESS


Advanced features of the FireHerc include: 


Superior Situational Awareness provided by dual HUDs 
certified as Primary Flight Displays, augmented by:
• Flight management system
• Dual-inertial navigation system
• Global positioning system
• Four digital head-down displays
• Moving Map Display
• Color Weather Radar


Mission enhancement via:
• Fully NVIS lighting compatible cockpit
• FAA-certified and full civil communications, 


navigation, surveillance/air traffic management 
(CNS/ATM) compliant


• Low-noise interphone system


Integrated safety and warning with visual/aural:
• Stall warning system
• Windshear detection
• Terrain awareness and warning system


Aerial firefighting demands that pilots keep their heads on a swivel looking outside the cockpit.  The FireHerc sets the 
gold standard for airtankers with a fully-integrated, two-pilot flight deck, built to reduce workload in demanding low-level 
environments. Using head-up displays (HUDs), the pilot flying has immediate aircraft performance information available that 
allows focus outside the aircraft for safe operations during critical mission phases.  Additionally, FireHerc’s windows provide 
outstanding visibility not offered with converted passenger aircraft. 







DELIVERY SYSTEMS


The Coulson Aviation USA RADS offers the proven and superior performance of a gravity drop retardant delivery system (RDS). 
It consists of mission specific components that are easily installed or removed in less than two hours, allowing the FireHerc to 
maintain its full multi-mission utility. Upon removal of the RADS Upper Tank, full cargo floor strength is retained.


COULSON AVIATION RADS PRODUCT LINE


MODULAR AERIAL FIREFIGHTING 
SYSTEM II (MAFFS II)
If a less intrusive aircraft modification is desired by the 
operator, the FireHerc can support operation of the  
RO/RO Modular Aerial Firefighting System II (MAFFS II).  
MAFFS II offers an alternate method to apply retardant 
utilizing a pressure discharge-type dispersal system that can 
deliver up to CL 8 ground coverage. 


The MAFFS II system provides:
• Self-contained RO/RO system with minimal permanent 


modification of the aircraft
• Mission conversion in four hours
• Applicable to C-130H, J or J-30 and FireHerc aircraft
• Capacity up to 3,000 gallons of fire retardant or water
• 30-minute retardant loading/charge time
• Pressurized discharge


The FireHerc equipped with the Coulson RDS is:
• A gravity drop-type RDS with altitude and airspeed 


compensation
• The most effective method of aerial fire retardant 


application
• Results in consistent ground Coverage Levels from higher 


altitudes to provide added safety margins
• Planned tank capacity up to 5,000 U.S. gallons of retardant
• A constant flow system capable of delivering consistent 


retardant coverage up to Coverage Level (CL) 12
• Optimized for low airspeed, low altitude retardant 


application
• Capable of conducting direct attack fire suppression 


missions


Two retardant delivery systems are currently available that enable the Hercules to perform aerial firefighting—RADS and MAFFS II.   
Each of these roll-on/roll-off (RO/RO) systems provide capability to assist with containment of large wilderness and urban fires.  
Both systems have been certified on the Hercules family of aircraft to meet current U.S. Forest Service standards for set variable 
coverage levels and quantities per discharge.







FireHerc operators now also have access to the 
state-of-the-art Hercules Training Center (HTC), 
which includes classroom space, training devices 
and a new, reconfigurable C-130J/LM-100J full 
mission simulator. The HTC opened in 2018 and is  
co-located with the C-130J/LM-100J production 
line at Lockheed Martin’s Marietta, Georgia, USA 
facility. 


As the Original Equipment Manufacturer, Lockheed Martin has unique insights into all aspects of the C-130, including best 
practices and approaches in sustaining the global C-130J fleet, from “nose to tail” at every phase of a C-130’s operating career. In 
joining the C-130J family, FireHerc operators have instant access to this robust support and sustainment community.


The Lockheed Martin approach ensures successful 
integration into the Hercules operator community 
by tailoring long-term support based on each 
operator’s needs and requirements. These support 
and sustainment solutions enable the customer 
to achieve a high level of availability and mission 
performance. 


Support options include:
• Lockheed Martin-endorsed service centers on 


six continents
• A 24/7 Customer Service Center; Field 


Management Teams
• Data analytics to determine parts support and 


follow-on support
• Logistics supply management
• Component refresh
• Replenishment programs
• Support equipment
• Spare pooling options
• Technical publications


The FireHerc is ready for today’s night operations, as it is built  
with a flight station that is fully night vision compliant.


Using Lockheed Martin’s superior technical integration and C-130 
expertise, FireHerc will be ready for future night firefighting 
missions by blending leading edge innovative features such as: 
• Multi-spectral sensors allowing the pilot to see a composite 


image augmenting what he sees out the window whether day, 
night or in the weather


• Synthetically generated three-dimensional terrain features 
helping the pilot understand his position relative to terrain and 
flight path


• Integration of these synthetic and multi-spectral sensors will 
provide a 24-hour-a-day Visual Meteorological Conditions 
(VMC) capability solution for all-weather conditions, from 
darkness to clouds to smoke


FOCUSED ON COMPREHENSIVE SUPPORT


NIGHTTIME FIREFIGHTING CAPABILITY
Current firefighting protocol only supports daytime operations to ensure best visibility and crew safety. Fires know no difference 
between night and day, and continue to cause damage no matter what the time is. Lockheed Martin believes technology is available to 
allow operators to change the way they fight fires by expanding the operations envelope. Lockheed Martin is developing an integrated 
system to enable effective and safe night firefighting capabilities. 







MG180184-001
PIRA# AER201807007


Lockheed Martin Aeronautics Company
86 South Cobb Drive
Marietta, Georgia 30063
www.lockheedmartin.com


© 2018 Lockheed Martin Corporation. All rights reserved.








 


Post Office Box 996, Ukiah, CA 95482 – Tel. (707) 463-5110 mendoco.com 


April 15, 2019 
 
Governor’s Office of Planning and Research 
Commission on Catastrophic Wildfire Cost and Recovery 
PO Box 3044 
Sacramento, CA 95812‐3044 
 
Dear Commissioners, 
 
Thank you for the opportunity to testify April 3, 2019 on the important topic of wildfire cost and recovery.  While 
the topics were largely surrounding insurance, financing options for utilities, and community needs around wildfire 
damages, I would like to direct your attention to keeping wildfire from entering WUI areas.  Certainly, if we can 
manage forests for greater fire resiliency while keeping fires smaller with less intensity, the result will be reduced 
loss of lives, structures, and other infrastructure.    
 
Historically, the state’s forests averaged 50 trees per acre but due to fire exclusion over the last 70 years they now 
contain 300+ trees per acre.  These historic forests were thinned by lightning fires with only the larger trees 
surviving, leaving a more open forest than what we are used to seeing today.  The overstocked forests of today 
create the megafires that have become all too common.  Through proper forest management, these forests can be 
thinned to mimic the lightning fires and return the state’s forests to a fire resilient condition.  A good example of 
this type of forest management is found in Lassen County where a forestland owner thinned the forest prior to a 
wildfire that occurred 10 years later.  The thinned forest is found in the red circle below.  In this area the wildfire 
left the tree tops and stayed on the ground until it reached the unthinned portion of the forest where it returned 
to the tree tops. 
 


 
 


This is important to this commission because wildfires that stay on the ground can be controlled much faster than 
crown fires.  Firefighting agencies will have a much better chance at keeping wildfires out of WUI and urban 
landscapes if we get to work returning our forests back to natural conditions. 
 
 However there are barriers to managing forests in California.  We have the strictest Forest Practice Rules of 
anywhere in the nation and likely the world.  The state’s Timber Harvest Plan process is a three to five month 
process costing the landowner at least $40,000.  There are existing exemptions to preparing a Timber Harvest Plan 
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that should be improved upon to increase the pace and scale of forest treatments.  One example is the Forest Fire 
Prevention Exemption.  This exemption is limited to 300 acres.  If we want any chance of reaching the goal of 
treating 500,000 acres for fire resiliency, this acreage limitation should be increased significantly or deleted.  We 
respectively request this commission to recommend improvements to this exemption to meet the state’s 
treatment goals while also reducing the risk to communities. 
 


 
 


Forest Fire Prevention Exemption after treatment on Mendocino Redwood Company lands.  Thick forest in the 
background is the boundary of the treatment. 


 


Many of the proposed treatments funded through grants and other programs thin only non‐merchantable material 
such as small trees and brush.  This material can be used to create baseload renewable energy in biomass plants 
but additional capacity is needed in the state.  The existing biomass facilities also need support in renewing 
contracts that are soon coming to the end of their terms.  Transportation subsidies are also needed so these 
facilities can reach areas that are currently outside of the range they can economically source material from over 
stocked forests.  We respectively ask this commission to recommend support for biomass facilities to further the 
goals of the state for fire resiliency in our forests. 
 
Sincerely, 


 
 
John Andersen 
Director, Forest Policy 
Humboldt and Mendocino Redwood Companies 
jandersen@mendoco.com  
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April 22, 2019 


Chair Carla Peterman Submitted via Electronic Mail 
Commissioner Dave Jones wildfirecommission@opr.ca.gov 
Commissioner Michael Kahn 
Commissioner Pedro Nava 
Commissioner Michael Wara 
Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth Street 
Sacramento, CA 95814 


Re: Response Of The Institutional Equity Investors  
To The Commission’s Request For Comment 


Dear Commissioners: 


The Institutional Equity Investors1 appreciate the opportunity to provide comments 


supporting the forthcoming report of the Commission on Catastrophic Wildfire Cost and 


Recovery (the “Commission”) to Governor Newsom and the California Legislature.  We offer 


the perspective of institutional utility company shareholders who manage funds entrusted to us 


by pension funds, university endowments, charitable foundations, and individuals.   


The Institutional Equity Investors, taken together, own a substantial portion of the 


common equity of PG&E Corporation, parent of Pacific Gas and Electric Company (collectively, 


“PG&E”), the utility facing the largest risks from past and prospective wildfires.  Looking 


                                                       
1  The Institutional Equity Investors are funds and accounts managed by:  683 Capital Partners L.P.; 


Anchorage Capital Group, L.L.C.; Attestor Capital, LLP; Caspian Capital LP; Centerbridge 
Partners, LP; First Pacific Advisors, LP; Latigo Partners, LP; Newtyn Management, LLC; Nut Tree 
Capital Management L.P.; Owl Creek Asset Management, L.P.; Pentwater Capital Management LP; 
Steadfast Capital Management LP; Stonehill Capital Management, LLC; Warlander Asset 
Management L.P.; and York Capital Management Global Advisors, LLC.  The Institutional Equity 
Investors are acting in their individual capacities but authorized the filing of this single Response for 
the purpose of administrative efficiency.  Each of the Institutional Equity Investors is expressing its 
independent views, and counsel does not have the actual or apparent authority to obligate any one 
entity to act in concert with any other entity with respect to PG&E equity securities.  The Institutional 
Equity Investors have not agreed to act in concert with respect to their respective interests in PG&E 
equity securities. 
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forward, our firms and other investors like us will be an important source of the capital that 


PG&E and California’s other investor owned utilities (“IOUs”) need to make critical investments 


in safety and reliability, wildfire mitigation and grid hardening, and infrastructure to support the 


State’s clean energy goals.   


Like other stakeholders, we are deeply concerned about the future of California’s IOUs, 


which currently bear a disproportionate share of liability for the State’s increasingly catastrophic 


wildfires.  If the wildfire liability framework is not fixed, the ongoing financial instability of the 


IOU sector across the State will have broad and far-reaching ramifications to wildfire victims, 


ratepayers, industry, and the environment.   


We are encouraged by the significant efforts of this Commission, the California Public 


Utilities Commission (“CPUC”), and the Governor’s Strike Force to understand and resolve 


these incredibly difficult and complex issues.  We appreciate the substantial energy being put 


forth by all stakeholders to this collaborative process and look forward to providing our ideas 


and input.  Below, we give the investor’s perspective on the two Commission questions that 


directly relate to the investment decisions of those considering whether to extend financing to 


California IOUs.  After a brief summary of the current crisis, we first address the misconstrued 


doctrine of inverse condemnation as it currently is applied and suggest legal and regulatory 


changes that would help bring low-cost capital back into the system (Question 1).  Next, we 


respond to the concept of a fund or funds to help limit and fix IOU exposure to wildfire liability 


(Question 3). 


I. The Current Crisis 


California is in crisis.  The confluence of record drought, excessive wind conditions, lack 


of deforestation, 100+ million newly dead standing trees, and continued development in the 
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wildland urban interface has led to unprecedented catastrophic wildfires in 2017 and 2018 and 


the prospect of future tragedies.  This “new normal” driven by climate change, coupled with a 


unique inverse condemnation doctrine that imposes strict liability regardless of fault, has driven 


the State’s largest IOU (PG&E) into bankruptcy and put the other two (Southern California 


Edison and San Diego Gas & Electric) on the verge of “junk issuer” status. 


The Governor’s Strike Force Report put it well:   


Under the status quo, all parties lose – wildfire victims, energy consumers, 
and Californians committed to addressing climate change.  Victims face a 
great deal of uncertainty and diminished ability to be compensated for 
their losses and harm.  Customers face rising rates and instability.  
California’s ability to achieve its climate goals is frustrated.  Utility 
vendors and employees face uncertainty and likely significant losses.  The 
bottom line is that utilities either in or on the verge of bankruptcy are not 
good for Californians, for economic growth, or for the state’s future.2 


One root cause of this crisis is the combination of (1) the judicial application of inverse 


condemnation, where an IOU is held strictly liable, regardless of fault, for wildfire damages 


where IOU equipment is involved, and (2) the potential disallowance of rate recovery for such 


costs by the CPUC whenever it subjectively determines that the IOU did not act “prudently” in 


its conduct leading to the fire.  This inconsistent regime separates inverse condemnation from its 


legal foundation and exposes IOUs to massive, unbounded liability that threatens their ability to 


raise enough capital to sustain safe and reliable operations and make necessary investments in 


the grid and wildfire mitigation.   


The Strike Force Report warns that: 


[T]he current system for allocating costs associated with catastrophic 
wildfires – often caused by utility infrastructure, but exacerbated by 
drought, climate change, land-use policies, and a lack of forest 
management – is untenable both for utility customers and for our 


                                                       
2  Wildfires And Climate Change:  California’s Energy Future, A Report From Governor Newsom’s 


Strike Force, April 12, 2019 [“Strike Force Rep.”], at 3. 
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economy.  Multi-billion dollar wildfire liabilities over the last several 
years have crippled the financial health of our privately and publicly 
owned electric utilities. . . .  Utilities rely on credit to finance ongoing 
infrastructure investments, including fire mitigation.  As utilities’ credit 
ratings deteriorate, their borrowing costs increase and those costs for 
capital necessary to make essential safety improvements are passed 
directly to customers.  These downgrades, and the prospect of additional 
utility bankruptcy filings, directly impact Californians’ access to safe, 
reliable and affordable electricity.3   


This is no exaggeration.  Current California IOU projections call for $70 billion in capital 


expenditures over the next five years.4  Those expenditures are critical in several respects.  In 


addition to normal (and substantial) ongoing investment in infrastructure, major capital is needed 


for wildfire prevention and mitigation through measures like vegetation management, pole 


strengthening, and fire detection.  PG&E alone is projected to spend $5 billion on wildfire 


mitigation measures between 2019 and 2023.  Independently, utilities must continue to invest in 


infrastructure to support clean and renewable energy.  As the Strike Force Report notes, IOUs 


“play a critical role in the state’s efforts to address climate change.  To continue the state’s 


progress in reducing greenhouse gas emissions in the energy sector, California needs investment-


worthy IOUs” capable of raising the funds necessary to achieve the State’s aggressive clean-


energy goals.5  


Absent a solution that makes capital more accessible to them, IOUs will be unable to 


make these investments.  Without a solution, IOUs will have to make hard choices among 


competing imperatives – system reliability, wildfire mitigation, grid hardening, and clean energy 


                                                       
3  Id. at 2-3.   
4  See Exhibit A for a summary.   
5  Strike Force Rep. at 17.   
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– with devastating long-term consequences for California and its economy, which depends on 


reliable and ready access to IOU-delivered power. 


II. Response To Question 1:  Inverse Condemnation  
And The Wildfire Liability Regime  


A. As Currently Applied To California IOUs, Inverse Condemnation Lacks A 
Legal Foundation Or Rationale 


The inverse condemnation doctrine, as currently applied to IOUs, has been severed from 


its legal mooring of cost spreading.  Instead of spreading costs among all who benefit from the 


services provided by IOUs, inverse condemnation as recently applied to private utilities 


concentrates the cost of wildfires on IOU investors due to the CPUC’s determination that inverse 


condemnation liability is “not relevant” to rate recovery.  As noted above, this concentrated cost 


has proven too much for IOUs to bear, with devastating consequences for California.   


The premise of the inverse condemnation doctrine is “to distribute throughout the 


community the loss inflicted upon the individual by the making of the public improvements.”6  


When applied to public utilities – utilities owned by municipalities or state instrumentalities 


(such as irrigation districts, city departments or rural cooperatives) – inverse condemnation 


permits cost-spreading because public utilities pay for liability by (1) raising rates (paid by 


ratepayers) and/or (2) relying on government funding (paid for by taxpayers).  California’s 


intermediate appellate courts extended the inverse condemnation doctrine to private utilities 


(those owned by private shareholders, i.e. IOUs) on the same premise – that the CPUC, which 


                                                       
6  Locklin v. City of Lafayette, 7 Cal. 4th 327, 365 (1994) (citation and quotation omitted); see, e.g., 


Clement v. State Reclamation Bd., 35 Cal. 2d 628, 642 (1950) (“[t]he decisive consideration” under 
inverse condemnation “is whether the owner of the damaged property if uncompensated would 
contribute more than his proper share to the public undertaking”); Holtz v. Superior Court, 3 Cal. 3d 
296, 303 (1970) (“the underlying purpose” of the doctrine is “to socialize the burden” by “afford[ing] 
relief to the landowner in cases in which it is unfair to ask him to bear a burden that should be 
assumed by society”).  
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regulates IOUs and approves the rates that they charge customers, would allow private utilities to 


shift inverse-condemnation costs to the community at large by increasing rates.7   


The CPUC, however, recently rejected the position that IOUs may pass on inverse 


condemnation damages to the public.  Calling the cost-shifting assumption “unsound” and 


insisting that inverse condemnation liability is “not relevant” to rate recovery, the CPUC applied 


a “prudent manager” standard to deny San Diego Gas & Electric’s application to recover from 


ratepayers $379 million in inverse condemnation liabilities based on wildfires.8  The Fourth 


District Court of Appeal then summarily denied the petition for review, stating that “[t]he 


Commission’s determination that the principals [sic] of inverse condemnation did not bar its 


prudent manager analysis under section 451 was not in excess of its powers [and] no[t] a 


violation of the law.”9   


B. The Severe Consequences Of Existing Inverse Condemnation Doctrine 


Under existing law, as applied by the CPUC, IOUs are stuck between a rock and a hard 


place.  On one hand, they are subject to strict liability for inverse condemnation under cases 


predicated on the idea that IOUs can spread the cost to all who benefit from utility operations.  


On the other hand, the CPUC has made it clear that IOUs may not recover the costs of inverse 


condemnation liabilities unless they satisfy the “prudent manager standard” (a standard not 


                                                       
7  Barham v. Southern California Edison Co., 74 Cal. App. 4th 744, 753 (1999) (noting no “significant 


differences . . . regarding the operation of public versus privately owned electrical utilities”); Pacific 
Bell Telephone Co. v. Southern California Edison Co., 208 Cal. App. 4th 1400, 1407 (2012) (no 
evidence “that the commission would not allow [IOUs] to pass on [inverse condemnation] damages 
liability during its periodic reviews”).   


8  Decision Denying Application Of San Diego Case & Electric Company (U902E) For Authorization 
To Recover Costs Related To The 2007 Southern California Wildfires Recorded In The Wildfire 
Expense Memorandum Account, 2017 Cal. PUC LEXIS 513, at *94-95 (Cal. P.U.C. Nov. 30, 2017).   


9  San Diego Gas & Electric Co. v. Public Utilities Comm’n, No. D074417, slip op. at 2 (Cal. Ct. App. 
Nov. 13, 2018). 
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required for publicly owned utilities).  Thus, even though spreading costs is a fundamental basis 


of the inverse condemnation doctrine, private utilities are no longer assured that they can spread 


the costs of inverse condemnation liability across the community of ratepayers.   


This situation is of significant concern to those who are considering whether to invest in 


California IOUs.  The extent of potential inverse condemnation liabilities for wildfires is 


staggering.  PG&E, for example, believes that its potential exposure with respect to the 2017 and 


2018 wildfires alone could exceed $30 billion, exclusive of punitive damages, fines, and 


penalties.10  Yet, for any given wildfire, the CPUC may or may not allow an IOU to pass on 


inverse condemnation damages to ratepayers.  And even where the CPUC does ultimately permit 


a utility to raise its rates and socialize the damages, the utility must endure years of uncertainty 


between a wildfire event and a CPUC determination and allowance of ratepayer recovery.  


(CPUC’s denial of the San Diego Gas & Electric’s request for recovery of losses from the 2007 


fire occurred a decade later, in 2017.)  IOU shareholders bear the entire burden of wildfire 


liability during that period of uncertainty. 


This lopsided dynamic cannot persist.  Other businesses can adjust to changes in their 


risk profile by raising prices or exiting the market.  IOUs can do neither – they are obligated to 


serve their territories no matter how high the wildfire risk and they are limited to CPUC-


approved rates.  The only recourse available to the IOU stakeholders called upon to provide 


critical ongoing financing is to demand substantially higher rates of return or to refuse to provide 


any financing whatsoever.   


IOUs depend on capital markets to fund their operations, and they are facing increasing 


difficulty in attracting investment.  One analyst has noted that, “to the average investor,” inverse 


                                                       
10  PG&E (Form 8-K) (Jan. 13, 2019), at 4.   
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condemnation liability “seems a uniquely unpalatable proposition of socialized no-fault liability 


despite no assurance of presumed recovery in the CPUC rate-setting process.”11  Another 


observed that there were “too many unknowns and significant risk,” making private utilities 


“uninvestable right now.”12  A third report likewise noted that, “unless the law is changed 


regarding application of inverse condemnation to investor-owned utilities or the CPUC changes 


its position on recovery under the law, the CA utilities will see this material increase in their cost 


of capital persist and amplify, stressing their ability to invest in CA infrastructure and help the 


state meet its aggressive clean agenda.”13  


These concerns are not hypothetical.  California’s IOUs already have seen their credit 


ratings severely downgraded.  In February 2018, well before its bankruptcy filing in January 


2019, PG&E’s credit rating was downgraded from an A to BBB+ and it was placed on a negative 


ratings watch.14  In June 2018, PG&E was downgraded further to BBB, with a continuing 


negative rating watch, because of “the company’s exposure to the California wildfires and its 


ability to recover associated costs from ratepayers” under inverse condemnation.15  The rating 


agencies warned that more credit downgrades could follow “[a]bsent a near-term resolution” of 


the “disconnect” between inverse condemnation’s strict liability standard and CPUC’s prudent 


                                                       
11  Jonathan Arnold, CPUC Denies SDG&E Wildfire Recovery; Notes “Incorrect Premise” Of IC 


Doctrine, at 3 (Nov. 30, 2017). 
12  Mike Yamamoto, Market Notes: Tuesday, December 12, 2017 (Dec. 12, 2017), 


https://investitute.com/activity-news/market-notes-tuesday-december-12-2017/.   
13  Greg Gordon & Kevin Prior, PCG Has Suspended Dividends, Citing Uncertainty Regarding Wildfire-


related Liabilities, at 2 (Dec. 21, 2017). 
14  Nephele Fabiola & S. Kirong, S&P Downgrades PG&E Over Calif. Wildfire Risks, S&P GLOBAL 


MARKET INTELLIGENCE (Feb. 26, 2018).   
15  Gabe Grosberg & Sloan Millman, PG&E Corp. and Subsidiary Downgraded to ‘BBB’ on Initial 


Results of Wildfire Investigation; Still CreditWatch Negative, RATINGSDIRECT (June 13, 2018).   
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manager standard.16  Southern California Edison and San Diego Gas & Electric, the State’s other 


IOUs, have been impacted similarly.17    


Standard & Poor’s recently questioned whether California even will have an investment 


grade IOU by the start of the 2019 wildfire season and stated that, absent a definitive legislative 


and regulatory solution, it will downgrade IOU ratings further:   


As we see it, there is a window of opportunity to bring clarity to the 
regulatory construct.  However, that opening will start to close at the 
beginning of the 2019 wildfire season.  From a ratings perspective, we 
would need to see clear evidence that concrete steps are being taken 
during this relatively short period to strengthen California’s regulatory 
construct for electric utilities.  Absent clear evidence of leadership to 
identify concrete and realistic steps to reduce wildfire liability risks, S&P 
Global Ratings would lower the ratings on Edison, SCE, and SDG&E by 
one or more notches.18 


The loss of access to investment-grade capital (debt and equity), and accompanying 


higher financing costs of IOU capital, directly harms utility customers.  For example, we 


estimate that just a 1% increase in the cost of debt occasioned by a ratings downgrade, coupled 


with an ensuing 3% increase in the cost of equity, would result in a 6.5% increase in the average 


                                                       
16  Id.   
17  See, e.g., San Diego Gas & Electric Co. Downgraded To ‘BBB+’, Outlook Remains Negative, S&P 


GLOBAL RATINGS (Jan. 21, 2019) (“The outlook [for SDG&E] is negative, reflecting the unique and 
elevated credit risks that California’s electric utilities face because of climate change, their 
susceptibility to frequent and devastating wildfires, and the legal doctrine of inverse condemnation.  
We could lower our rating on SDG&E by one or more notches if regulators and/or politicians do not 
take concrete steps to explicitly address these growing risks before the start of the 2019 wildfire 
season.”); Rating Action: Moody’s Downgrades Edison International To Baa3 And Southern 
California Edison To Baa2; Outlooks Negative, MOODY’S INVESTORS SERVICE (Mar. 5, 2019) 
(downgrade due in part to the doctrine of inverse condemnation, which “holds electric utilities to a 
strict liability standard on third-party property damages caused by the wildfire, regardless of fault,” 
and the “significant amount of uncertainty associated with the cost recovery process because in 2017 
the CPUC disallowed the entire $379 million wildfire cost request for wildfires that occurred on San 
Diego Gas & Electric’s territory in 2007”), https://www.moodys.com/research/Moodys-downgrades-
Edison-International-to-Baa3-and-Southern-California-Edison--PR_396014. 


18  Will California Still Have An Investment-Grade Investor-Owned Electric Utility?, S&P GLOBAL 


RATINGS (Jan. 21, 2019).   
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monthly bill of PG&E customers.  Customers of Southern California Edison and San Diego Gas 


& Electric would suffer similarly.19 


To make matters worse, insurance costs have skyrocketed and coverage has restricted, 


directly increasing costs to ratepayers.  As the Vice Chair of the California Assembly Utilities 


and Energy Committee noted at a recent hearing: “We’ve already heard about one [private 


utility] given a premium of $120 million for $300 million worth of coverage.  That’s not 


insurance.”20  Indeed, PG&E recently reported that when it renewed coverage during the third 


quarter of 2018 – before the November 2018 Camp Fire – it was only able to purchase an 


aggregate amount of $1.4 billion in coverage and only able to do so at a cost of $360 million.21  


This is both inadequate and extraordinarily expensive insurance, and it is expected that coverage 


for future periods, if available at all, will be even more expensive. 


At the same time, wildfires are getting more frequent and more severe due to climate 


change and other factors outside of IOU control (such as governmental forest and land 


management and increasing development in the wildland urban interface).  Each degree of 


increased temperature is linked with exponential growth in the number and severity of wildfires, 


and temperatures are expected to rise over six degrees Fahrenheit over the next century.22  The 


Strike Force Report observed that “[w]ildfires are not only more frequent but far more 


devastating.  Fifteen of the 20 most destructive wildfires in the state’s history have occurred 


                                                       
19  See Exhibit B for a summary.   
20  Informational Hearing: California Public Utilities Commission: 2017 Fires, Cal. Assembly Comm. on 


Utils. & Energy (Feb. 26, 2018), at 1:14:45-1:15:45 (testimony of CPUC President Michael 
Picker), http://assembly.ca.gov/media/assembly-utilities-energy-committee-20180226/video.   


21  PG&E Quarterly Report (Form 10-Q) (Nov. 5, 2018), at 49.   
22  Robinson Meyer, Has Climate Change Intensified 2017’s Western Wildfires?, THE ATLANTIC 


(Sept. 7, 2017), https://www.theatlantic.com/science/archive/2017/09/why-is-2017-so-bad-for-
wildfires-climate-change/539130/.   
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since 2000; ten of the most destructive fires have occurred since 2015.”23  Former Governor 


Brown stated that massive and destructive wildfires are the “new normal” in California.24  And 


officials from Cal Fire noted that recent trends “reflect a major shift in wildfires,” namely, that 


“[w]ildfires are becoming more damaging and destructive.”25   


IOUs thus are trapped in the worst of all worlds.  With ever-increasing wildfire danger 


and risk, they are held strictly liable for wildfires caused, even in part, by their equipment 


(regardless of fault and regardless of measures taken to prevent and reduce harm), yet they 


cannot be assured of recovering damages paid to wildfire victims through the rate setting 


mechanism.  They cannot obtain adequate insurance, nor can they raise capital at reasonable, 


investment-grade rates.  In short, contrary to the fundamental principle animating the inverse 


condemnation doctrine, IOUs have been forced to “bear a burden that should be assumed by 


society.”26   


C. Potential Solutions 


Given this dynamic, IOU shareholders face acutely “asymmetric” risk.  On one hand, the 


investment in an IOU is subject to extreme devaluation, and possibly destruction, in cases where 


the IOU bears the brunt of inverse condemnation liability without the ability to socialize losses 


through rate increases or other mechanisms.  On the other hand, due to the strictly regulated IOU 


                                                       
23  Strike Force Rep. at 1.   
24  Brown on Wildfires Outbreak: ‘We Are in for a Rough Ride’, CBS SF Bay Area (Aug. 1, 2018), 


https://sanfrancisco.cbslocal.com/2018/08/01/brown-on-wildfires-outbreak-were-in-a-new-normal/.   
25  Melissa Palmer & Elizabeth Espinosa, ‘We Don’t Even Call It Fire Season Anymore . . . It’s Year 


Round’: Cal Fire, KTLA 5 News (Dec. 11, 2017). 
26  Holtz, 3 Cal. 3d at 303; see also Strike Force Rep. at 27 (“This regime – strict liability for wildfire 


damage coupled with uncertain ability to recover those damages in rates – increases the risk of 
bankrupt utilities, which in turn drives up costs for consumers, threatens fair recoveries for fire 
victims, undermines the state’s ability to mitigate and adapt to climate change, and creates uncertainty 
for utility employees and contractors.”). 
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return on equity, they have no offsetting opportunity for gains in times when wildfire liabilities 


do not materialize.  This is an unpalatable “tails I lose, heads I break even” situation and a clear 


breach of the “regulatory compact” that, for privately owned utilities, promises a “return to the 


equity owner . . . commensurate with returns on investments in other enterprises having 


corresponding risks.”27  That compact is meaningless unless IOUs are able to recoup the 


extraordinary liabilities arising from wildfires they have only a limited ability to control in the 


time and with the resources available to them. 


As the Governor’s Strike Force recognized, the only viable path forward and out of the 


current crisis is a system that fairly distributes the burdens of wildfire damages.  Strike Force 


Rep. at 28 (“The burdens of wildfire damages brought on by climate change are too great to be 


borne by any one stakeholder.  A fair distribution of the burden requires utilities (ratepayers and 


investors), insurance companies, local governments, and attorneys representing victims to 


contribute.”).  Investors – including those who desire to invest in utilities – have many 


investment opportunities available to them.  Faced with the disproportionate risk currently 


associated with investments in California IOUs, many have chosen, and will continue to choose, 


to deploy capital elsewhere.  For all the reasons described above, this threatens to undermine the 


State’s economy and its critical energy objectives. 


So what should be done to fix this problem?  We see several plausible solutions, each of 


which would be implemented in conjunction with the “wildfire fund” discussed in Section III, 


below.  First and foremost, the Legislature can and should enact a statute requiring the CPUC to 


allow private utilities to pass along inverse condemnation damages to ratepayers.  Such a statute 


                                                       
27  Fed. Power Comm’n v. Hope Gas Co., 320 U.S. 591, 603 (1944); see also Bluefield Water Works Co. 


v. Public Serv. Comm’n, 262 U.S. 679, 692-93 (1923).   
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would undo the solvency-threatening uncertainty currently crippling California IOUs and restore 


the premise underlying the cases that have applied inverse condemnation to private utilities, 


namely, that there are no “significant differences . . . regarding the operation of publicly versus 


privately owned electric utilities” that affect the application of inverse condemnation.28   


Second, failing that permanent and definitive solution, the Legislature could direct the 


CPUC to allow private utilities to pass along inverse condemnation damages to ratepayers so 


long as they substantially comply with CPUC-approved wildfire mitigation plans.29  This would 


restore a level of objectivity to the CPUC rate-setting process and lessen the unbounded risk to 


IOU shareholders, who currently are subject to the CPUC’s unclear, uncertain, and after-the-fact 


“prudency” standard for cost recovery from ratepayers. 


Third, the Legislature could enact a statute limiting inverse condemnation to public 


entities.  Multiple members of the CPUC have suggested this approach, which would enable 


IOUs (and their shareholders) to assess the risk of negligence-based liability like any other 


privately operated business.30  However, given the constitutional roots of the inverse 


                                                       
28  Barham, 74 Cal. App. 4th at 753; see Bacich v. Board of Control of California, 23 Cal. 2d 343, 350 


(1943) (inverse condemnation applies to entities that can spread costs “throughout the community”).    
29   San Diego Gas & Electric previously made a similar recommendation to the Commission.  See Dan 


Skopec, Existing Wildfire Legal Liability Regime Presentation by Dan Skopec, Vice President of 
Regulatory Affairs, San Diego Gas & Electric Company to the Commission on Catastrophic Wildfire 
Cost and Recovery (Mar. 13, 2019), http://opr.ca.gov/docs/20190313-wildfire_comments_3-12-
2019_San_Diego_Gas_and_Electric.pdf. 


30  Commissioner Rechtschaffen stated that “the legislature and the courts may wish to examine” the 
doctrine of inverse condemnation because “the courts applying the cases to public utilities have done 
so without really grappling with the salient difference between public and private utilities, which is 
that there’s no guaranty that . . . private utilities can recover the cost from their ratepayers.”  CPUC 
Hearing (Nov. 30, 2017), at 1:14:45-1:15:45, http://adminmonitor.com/ca/cpuc/voting_meeting  at 
21:34-22:00.  President Picker and Commissioner Guzman-Aceves also urged reconsideration of the 
application of inverse condemnation to private utilities.  Decision Regarding Application of San 
Diego Gas & Electric Company for Authorization to Recover Costs Related to the 2007 Southern 
California Wildfires Recorded in the Wildfire Expense Memorandum Account, No. 17-11-033, slip 
op. at 5 (Cal. P.U.C. Dec. 21, 2017) (Concurrence of President and Commissioner Michael Picker and 
Commissioner Martha Guzman Aceves on Item 40).   
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condemnation doctrine, such legislation likely would provoke legal challenge, making this a 


suboptimal solution in light of the critical need for a robust solution prior to the upcoming 


wildfire season.31   


Fourth, the Legislature could adjust the degree of culpability required for inverse 


condemnation, such that liability is imposed only if a private utility is found to have acted 


negligently in causing a wildfire.  This would have the same effect as limiting inverse 


condemnation to truly public entities, as it would restore a negligence-based liability regime to 


IOUs.32  Here again, however, such a statute may be subject to constitutional challenge and thus 


is not an ideal legislative fix to address the near term crisis.   


III. Response To Question 3:  Financing Mechanisms 


We agree with the Governor’s Strike Force Report that a statewide liability “wildfire 


fund” is a promising concept.33  A wildfire fund should be structured to provide certainty to IOU 


investors respecting the maximum liability threshold an IOU may be expected to bear without 


contribution from ratepayers or other sources.  The goal is to remove IOUs from their current 


status as de facto “insurers of last resort” for wildfire harm, thereby restoring the traditional 


regulatory compact providing for regulated (and limited) rates to be charged by IOUs in 


                                                       
31  Cf. Methodist Hospital of Sacramento v. Saylor, 5 Cal. 3d 685, 692 (1971) (noting “strong 


presumption in favor of the Legislature’s interpretation of a provision of the Constitution”).   
32  See Strike Force Rep. at 36 (suggesting “[m]oving to a fault-based standard” where a utility is liable 


only where it “acted negligently, recklessly, or with intentional misconduct”).   
33  We also support the Strike Force’s concept of a “liquidity” fund, but only to the extent used in 


conjunction with the broader wildfire fund and change in liability standards discussed in this 
Response.  A liquidity fund may be helpful to ameliorate liquidity issues that arise when IOUs must 
pay wildfire claims but wait for reimbursement from a liability-based fund, ratepayers, or other 
sources.  Standing alone, however, a “liquidity-only” fund would do nothing to address the existing 
disconnect between IOU wildfire exposure and the sources of payment for that exposure. 
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exchange for a reasonable return on IOU equity commensurate with the returns available on 


alternative investments of comparable risk. 


There are several potential fund structures that could accomplish this objective.  One 


option is a “utility-only” fund that would address only catastrophic wildfires resulting from 


utility infrastructure.  The other is an “all-fire” fund that would address catastrophic wildfires of 


all sort, regardless of causation.  We do not take a position on the best structure at this time.  


Instead, we suggest below a few important components for a fund of either type.  Because 


diligence respecting current and future fire liabilities and funding sources is ongoing, we speak 


in generalities rather than specifics.  We look forward to working with the Commission over the 


coming weeks and months to develop specific parameters for a wildfire fund.   


As we envision it, the statewide wildfire fund would serve as the sole source of recovery, 


after recoveries from insurance (if any), for entities asserting claims relating to a wildfire 


determined to qualify as catastrophic.  In effect, the fund would extend the limited commercial 


liability insurance now available to IOUs in this time of great wildfire risk and uncertainty.  As 


efforts to reduce wildfire risk bear fruit over time, the fund could be downsized or replaced with 


commercial insurance if and when it becomes available on reasonable terms. 


Under our construct, a “utility only” fund would operate as follows:34 


 Following a determination (by litigation, settlement, or other mechanism35) of 


IOU liability, the fund would (1) reimburse uninsured and underinsured wildfire victims for 


                                                       
34  A statewide “all fire” fund would operate similarly, with revisions to address the expanded universe 


of potentially liable entities. 
35  The need for rapid determination and resolution of wildfire claims is paramount so that wildfire 


victims may be compensated, insurers may be reimbursed, and IOUs may seek rate recovery as 
quickly as possible.  One important aspect of fund structure would be the establishment of a claims 
resolution process that enables some or all claims to be resolved without lengthy litigation. 
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compensable established damages and (2) reimburse insurance subrogation claimants (i.e., 


insurers who had paid policyholders for damages determined to have been caused by an IOU) at 


a fixed discount amount.   


 If it is determined (by litigation, settlement, or other mechanism) that an IOU 


failed to meet a specified standard of care (for example, failure to substantially comply with its 


CPUC-approved wildfire mitigation plan), the IOU would be responsible to pay the fund a per-


occurrence penalty within a defined range (which penalty would not be subject to recovery from 


ratepayers).  In order to eliminate concerns about “moral hazard,” the IOU penalty would 


increase with every occurrence up to a specified maximum.  But IOU penalties also would be 


subject to a “stress test” (similar to that envisioned by the Legislature in S.B. 901) to ensure that 


the IOUs achieve and maintain investment grade credit ratings, ensuring an ongoing source of 


low-cost capital. 


 Consistent with the need to socialize the costs of harm from utility operations (a 


public good), the fund would be capitalized from a variety of sources: 


o Utilities (IOUs and publicly owned utilities) would contribute fixed 


premiums over time; IOUs would be able to recover those premiums from ratepayers 


(just as they would be able to recover standard commercial insurance premiums) and 


securitize their contributions to the extent appropriate; 


o IOUs failing the required standard of conduct would make penalty 


payments as described above; 


o The existing DWR bond charge would be extended and securitized, for the 


benefit of the fund; and  
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o The State would make contributions from, for example, the Greenhouse 


Gas Reduction Fund and/or Wayfair sales taxes.36 


The fund would be authorized to securitize these revenue sources, giving it immediate access to 


extraordinary amounts of capital at very low rates. 


The fund should be governed by a diverse board with representatives appointed by 


interested stakeholders, including utilities, the Legislature, the Governor, the CPUC, and 


ratepayer advocates.  In addition to securitization, the board would have the authority to purchase 


reinsurance and order utilities to obtain economically reasonable amounts of primary liability 


insurance. 


Taken together, this fund structure would encourage “best practices” in wildfire 


prevention and mitigation and penalize “bad behavior” without subjecting IOU shareholders to 


indefinite and unbounded liability, thus making it possible for prospective investors to assess risk 


and make informed decisions about the allocation of capital to California IOUs.  Properly sized, 


the fund would free up the flow of capital that IOUs – and the State – desperately need.   


IV. Conclusion 


The asymmetric risk posed by the current application of inverse condemnation to IOUs, 


without a guaranteed recovery of associated liabilities, is an issue that must be addressed to 


ensure continued investment in California’s electrical grid and clean energy goals.  A legislative 


“fix” to the inverse condemnation doctrine as currently applied is critical.  So too is a properly 


sized and structured wildfire fund.  These solutions must be aimed at restoring financial stability 


                                                       
36  For an “all-fire” fund, property insurers would make contributions as a condition to doing business in 


the State and in recognition of the reduced risk resulting from utility and State capital investments in 
fire mitigation and prevention. 
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to IOUs while socializing the cost of wildfire liabilities among all who benefit from the provision 


of clean and reliable power by the State’s utilities.   


Regardless of the chosen path forward, immediate action is critical.  We submit that, as 


the Commission looks at solutions, it must identify meaningful action to address the crisis in the 


very near term.  While we recognize that some solutions may take longer to implement, the 


precarious financial position of California’s IOUs and the magnitude of potential harm that could 


result from further IOU downgrades or bankruptcies mean that near term measures are essential. 


We look forward to working together with the Commission, the Legislature, and the 


Governor to find constructive and fair solutions.  We welcome questions and comments through 


our counsel as identified below.   


Respectfully submitted, 
 
Andrew B. Brown     James C. Beh 
Ellison Schneider Harris & Dolan LLP  Patrick T. Metz 
2600 Capitol Avenue, Suite 400   Jones Day 
Sacramento, CA 95816    51 Louisiana Avenue, N.W. 
Tel: (916) 447-2166     Washington, D.C. 20001-2113 
Fax: (916) 447-3512     Tel: (202) 879-3939 
abb@eslawfirm.com     Fax: (202) 626-1700    
       jcbeh@jonesday.com 
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Significant Upcoming Capital Expenditures


CALIFORNIA UTILITIES CAPITAL EXPENDITURES (“CAPEX”) 2013A-2023E
($ in billions)


Source: Company presentations, EIA, SNL.
Note: Graph only reflects the utilities shown in the legend and does not include the other Publicly Owned and Investor Owned utilities in California.
(1) Assumes average of guidance range for PG&E for years 2020-2023.
(2) Assumes Capex growth at inflation (2%) from 2021 to 2023. 
(3) Assumes average of guidance range for SDG&E and SoCal Gas for years 2020 – 2023.
(4) Includes Capex from power segment only. Capex grown at inflation for 2023


(2) (3)


PG&E alone will cumulatively spend $5 billion in capital 
expenditures on wildfire mitigation measures from 2019 to 2023


(EIX Subsidiary) (SRE Subsidiaries)


(1) (2)(4)







 
 
 


EXHIBIT B 
 







Higher Capital Costs Directly Harm Ratepayers


(1) Increases based on 2020E rate base and 2017 total MWhrs; Assumes 500 kWh / month residential usage and uses latest available EIA data for average bundled 
residential rates.


($) CHANGE IN AVERAGE RESIDENTIAL MONTHLY BILL(1) Edison International:


The “increasingly dire risk profile has already increased 
customers’ costs, mainly the interest obligations arising from 
recent debt issuances to be recovered in future rates. Last 
month, SCE issued $1.1 billion of debt at ~0.85% higher 
interest rates than non-California peer utilities, which 
translates to nearly $200 million of additional interest over 
the life of the bonds to be paid for by customers”


April 1, 2019
Senior Vice President, Corporate Affairs, Edison International


1% Increase in 3% Increase in


Cost of Debt Cost of Equity Total


PG&E $1.28 $5.90 $7.18


EIX 0.88 4.12 5.00


SDG&E 1.32 6.32 7.65


(%) CHANGE IN AVERAGE RESIDENTIAL MONTHLY BILL(1)


1% Increase in 3% Increase in


Cost of Debt Cost of Equity Total


PG&E 1.2% 5.3% 6.5%


EIX 1.0% 4.5% 5.4%


SDG&E 1.4% 6.7% 8.1%


Average 1.2% 5.5% 6.7%
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Commission on Catastrophic Wildfire Cost and Recovery 


c/o Office of Planning and Research 


1400 10th Street 


Sacramento, CA 95814 


 


Submitted Via Email to: wildfirecommission@opr.ca.gov 


 


Re: Comments on topics for April 29 meeting 


 


Dear Commissioners: 


 


Thank you for soliciting comments on the questions you will be considering at your meeting on April 29. 


We appreciate that, with release of Gov. Newsom’s Strike Force Report, your duties include evaluating 


three key concepts regarding wildfire liability.  


 


We are reviewing the proposed concepts and their potential impacts for the environment and are not yet 


ready to comment on those concepts or most of the questions contained in your request for comment for 


the April meeting. However, we would like to reserve the opportunity to share our thoughts on those 


concepts in the future. 


 


We are prepared to respond here to one question asked in the solicitation for comments: “Do you have 


recommendations for ways to reduce wildfire damage and costs that the Commission should consider?” 


Please see Sierra Club California’s thoughts below. 


 


Reducing Wildfire Damage and Costs 


 


There are three key actions or approaches we believe can help reduce fire impacts, including property 


damage and costs. 


 


1. Better coordinate and support defensible space and basic home hardening for low-income residents.  


The current thinking about how to cut wildfire damage is increasingly converging around the notion that 


modern fire protection begins at the structure itself to about 100 feet outward. Creating a smart, but 


limited area of defensible space (100 feet from the building) and hardening the home as required by 


modern building codes are keys to fire resilience.  


 


A recent analysis of the Camp Fire by reporters for McClatchy newspapers1 noted that: 


 


    “…about 51 percent of the 350 single-family homes built after 2008 in the path of the Camp Fire were 


undamaged, according to McClatchy’s analysis of Cal Fire data and Butte County property records. By 


                                                 
1 https://www.sacbee.com/news/state/california/fires/article227665284.html 
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contrast, only 18 percent of the 12,100 homes built prior to 2008 escaped damage. Those figures don’t 


include mobile homes, which burned in nearly equal measure regardless of age.” 


 


Despite the certainty that other fires had demonstrated that home hardening and defensible space work, 


too many homes in Paradise and other communities ravaged by fire in the last few years were not 


positioned to survive. One reason for this is lack of information. Another is lack of funds. 


 


In Paradise, more than 25 percent of the population was over 65, and many of those were disabled. 


Additionally, regardless of age, the community’s demographics show a high level of poverty or limited 


income. In that respect, Paradise is very much like many high-risk rural communities around the state—


the population is older and poorer. The opportunities for residents to do basic defensible space or minimal 


home hardening—such as replacing old attic vents with ember-resistant vents—are limited by income and 


infirmity. 


 


There are some laws passed in the last three years that will help create and advertise uniform defensible 


space measures. Others help provide some incentives for home hardening. But there doesn’t appear to be 


an organized approach that a.) identifies low-income property owners in high-risk areas; b.) identifies 


services to provide defensible space and basic home hardening; and then c.) contracts with service 


providers to do the work at a reasonable rate with public funding. Establishing a program or method 


for achieving this a-to-c approach would help reduce fire risk and better ensure fire survival. 


 


2. Reduce reactive vegetation removal by utilities and force more permanent safety improvements to the 


transmission grid. 


In response to fire damage linked to poor maintenance of equipment and vegetation around equipment, 


investor-owned utilities have embarked on massive vegetation removal projects. Pacific Gas & Electric, 


for instance, has filed plans for—and been pushed by the court to accelerate and complete—massive tree 


removal along the path of powerlines throughout California. 


 


There is no doubt that a dry tree branch touching a live wire in a windstorm during a high-fire period can 


ignite a wildfire. We have seen that. However, is the act of essentially clearcutting 12-foot-wide swaths of 


land under thousands of miles of utility lines the most effective, efficient, long-lasting and 


environmentally sensitive way to achieve safety? We argue that that approach is not efficient or effective 


and may actually create greater fire hazards as it also does serious damage to ecosystems, habitat and 


watersheds. 


 


Specifically, miles of clear cuts are pathways for small forbs and grasses to sprout, which ultimately dry 


and become more hazardous than the vegetation that was removed. Indeed, the effect of the PG&E 


clearcutting is like laying tinder for future fires to sweep through.  


 


It would be smarter and have a longer lasting effect to establish a specific regimen of inspection and 


maintenance that utilities must take that doesn’t result in the extraordinary and harmful 


clearcutting and vegetation clearing that we are seeing. The regimen should be hierarchical and begin 


with removing or replacing the dangerous elements of the transmission system: the uninsulated power 


lines and aging transformers. This would be accompanied by trimming tall vegetation to a clearance space 


that would last for three years, and then requiring that utility companies inspect and, if needed, repair, 


replace and maintain equipment and vegetation on a regular inspection schedule of no less than three 


years. 


 


3. Recognize that wild fires are different under climate change and that fire suppression approaches 


must change to account for that. 
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The new normal is a longer fire season. It is also a world with unusually hot weather earlier and later in 


the year, and strong, hard winds statewide that were formerly reserved for certain seasons in certain 


regions. In other words, wind-driven fires that defy experience and firebreaks are becoming more 


common. 


 


Most destructive wind-driven fires are essentially ember storms. As fire scientists have learned, different 


types of trees cast embers different distances. Generally, a pine tree throws embers a couple of miles, and 


slightly farther in high winds. A eucalyptus ember can travel more than 15 miles. Given this, it makes 


sense for firefighters to get on top of a eucalyptus fire fast when it’s within 15 miles of a populated area 


(which is where most eucalyptus is located in this state). But it makes less sense for firefighters to risk 


their lives to suppress a fire in a mixed conifer forest located a dozen miles or more from population 


centers. And when it comes to certain native shrub communities, the vegetation can act as an ember 


catcher that guards against fires reaching homes 200 feet away.  


 


Particular disturbing is that as the legislature has reacted to increased fire risk, they have passed 


legislation that allows larger, more fire-resistant trees to be removed without ecological or fire 


management oversight. 


 


Backing against the new reality of nearly year-round fire is a history of more than 100 years of routine 


fire suppression in California’s forests.  


 


All of this suggests that four things are needed. First, prescribed fire in forests located far from 


populations centers must be employed to help restore the state’s wildlands and ecosystems and make them 


more fire resistant. Second, fire suppression must be scaled back when possible to take advantage of the 


restorative ecological value of wildfire in unpopulated areas. Third, the drive to remove big, fire-resistant 


trees without oversight needs to be ended. Fourth, the focus for wildfire management must be moved 


closer to communities and homes. 


 


Emergency preparedness, including ensuring escape routes, creating and maintaining defensible space 


within 100 feet of homes and structures, requiring hardening of homes and structures, and preserving the 


most fire-resistant vegetation, must become the focus of wildfire management.  This will require a 


rethinking of how CalFire—an agency historically involved in wildfire suppression in remote 


areas—should be organized and how its practices should and could be driven closer to 


communities. 


 


Thank you, again, for the opportunity to comment before the April 29 meeting. We look forward to 


continuing to share our thoughts as your deliberation progresses. 


 


Sincerely, 


 
Kathryn Phillips 


Director 
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April 22, 2019 


 


Governor’s Office of Planning and Research 


By email: wildfirecommission@opr.ca.gov 


 


Commissioner Carla Peterman, Chair   Commissioner Michael Kahn 


Commissioner Dave Jones    Commissioner Pedro Nava 


Commissioner Michael Wara     


RE: Request for Comments – April 2019 


Dear Commissioners, 


Thank you for the opportunity to provide input to your process. 


By way of background we are an Australian based long-only equity investor who invests globally in 


listed infrastructure securities.  Nearly half of our investments in this strategy are in the securities of 


regulated electric, gas or water utilities – including currently in regulated businesses located across the 


US, Canada, the UK, Australia, Japan, Brazil and Chile.  Our clients are similarly global in nature, 


including approximately a third of our funds under management being sub-advisory mandates to North 


American mutual funds.   


I would first like to acknowledge the incredible hardships and challenges that these wildfires have 


brought to multiple stakeholders, and most particularly the fire victims.  We are acutely aware of the 


various perspectives that the Commission needs to consider across the broad range of issues that 


resulted from these wildfires.  Our hope in making this submission is that we may add further color to 


the discussion, including from our perspective in analysing the regulatory constructs applicable to 


electric utilities across multiple global jurisdictions.  


We have structured our comments in two parts; being firstly what we believe to be the key issue for 


long-term orientated investors such as us, and our views on possible means this could be addressed, 


and secondly our thoughts on how a broader solution could be structured so to fairly balance the 


interests of the stakeholders whilst maintaining a safe, reliable and affordable electric system. 


(a) Key Area of Concern 


As listed infrastructure investors we seek assets that possess certain characteristics; including a lower 


cashflow volatility and higher dividend yield, each relative to broader equity markets.  Regulated utilities 


typically well exhibit these characteristics, and in exchange for these attributes utility investors 


understand that the return that the utility can earn is effectively capped at a level set by the regulator. 


Californian regulated electric utilities and their customers currently face a heightened risk profile due to 


the wildfire risk.  This is both due to (a) the higher risk of fires in the State, which makes it more likely 


that a utility caused ignition could lead to a catastrophic wildfire, and (b) uncertainty in relation to the 


allocation of costs in the event of such a wildfire.   
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Equity investors, including ourselves, are concerned about these risks for a number of reasons.  One 


factor is the time required to determine any costs that are to be allocated to the utility, and the liquidity 


challenges that this can then present. 


We believe though that the key fundamental question faced by investors is whether the capped equity 


return that is available to investors sufficiently compensates for the potential downside exposure from 


Californian wildfires.  In our opinion the current framework clearly does not provide this balance, and 


without this condition we do not believe that investors will be willing to meaningfully contribute further 


capital to the Californian electric utility sector, especially when such risks are not evident in utilities 


outside of California. 


We are aware of several concepts that have been raised by participants in the current processes, which 


seek to address this mismatch.  A workable solution, we believe, may involve a combination of these 


concepts, but following are our views on them individually:  


1. Inverse Condemnation: in our opinion the fairest means to bring a balance to the risks and rewards 


faced by debt and equity investors would be through a change to the Inverse Condemnation laws, 


so that Californian utilities would operate under a comparable risk allocation to virtually all other US 


and global jurisdictions (being a negligence standard that is determined through a traditional court 


process).  We would note that even with this change the risk to Californian utilities would be higher 


than other jurisdictions due to the greater ongoing risk of wildfires, but believe that a sufficient sub-


set of investors would likely be able to accept and price that incremental risk.   


 


2. Wildfire Fund: there has been discussion of a possible Wildfire Fund, including by Governor 


Newsom’s Strike Force in their paper titled “Wildfires and Climate Change: California’s Energy 


Future”. That paper considered a fund that would be available to pay claims of utility-caused 


catastrophic wildfire liabilities.  As we understand it, a utility would have automatic access to this 


fund regardless of the determination of prudency, whilst penalties would be applied to create 


disincentives for negligent and unreasonable behaviour by fund participants.  In our opinion, this 


could be an effective solution provided that a) the fund is of a sufficient size to provide market 


participants confidence that the solution is durable, b) that any upfront contribution asked from utility 


investors is of a scale that enables investors to retain confidence in the balance of the Californian 


regulatory construct and fairly reflects the multiple causes of increased wildfire risk in the state and 


the utilities’ role in this increase, and c) that any future penalty applied to a utility for negligent or 


unreasonable behaviour is capped at an affordable and reasonable level.    


 


3. “Substantially complied” provision: an alternative that has been discussed would be a new provision 


that if utilities have “substantially complied” with their wildfire risk mitigation plans then they are 


deemed to have acted prudently, and so able to recover wildfire costs through rates.  If this 


approach is pursued then we believe that it will be critical for investors that the measure is 


sufficiently clear as to what circumstances a utility will be determined to have “substantially 


complied”.  If there is material subjectiveness in the evaluation, and especially if the evaluation is 


not conducted until after a catastrophic wildfire has occurred, then investors will continue to be 


concerned that utilities could be held to an unreasonable - or worse still “perfection” - standard. 


 


4. Utility “Stress Test”: there have been suggestions that the legislature should consider extending the 


“Stress Test”, which was introduced in SB901, to fires in future years.  From this perspective we 


believe the initial proposal from the CPUC of the methodology to be used provides the Commission 


with a strong solution for consideration.  Two areas that we would suggest be further considered 


are (a) we would recommend that the stress test can and should be calculated earlier than the initial 


proposal suggests, for as it is currently structured the delay in calculation introduces additional 


uncertainty for investors for little to no benefit to ratepayers (especially if a Ratepayer Protection 


Measure is included), and (b) whilst we understand the logic of the Ratepayer Protection Measures,   







 


3 


we believe that if this concept is adopted then the current proposed sizing would be at the very 


upper end of what investors would view as a workable range (and the total amount payable at any 


time under the Ratepayer Protection Measure should be capped).  In concept though, we believe 


that the “Stress Test” could be an important component of a successful solution. 


(b) Broader Market Solution  


As long-term orientated utility investors we also have a strong interest in wanting to see a robust state-


wide solution to the wildfires issue, including one that is viewed as fair to all constituents.  This is 


important so to provide us confidence that the system is stable and that the solution is sustainable. 


In our opinion the wildfire risks in California have increased in recent years for multiple reasons, many 


of which are beyond the control of utilities.  For this reason the costs involved should be spread further 


than just shareholders and ratepayers, and indeed the magnitude of these costs are far too great for 


these parties alone to assume. We were very pleased to read similar thoughts from Governor 


Newsom’s Strike Force. 


In order to provide a sustainable solution we believe that it is critical that the costs are broadly shared 


across the various constituents.  This needs to include the insurance sector, and so we were pleased to 


see a proposal to cap subrogation claims related to catastrophic wildfires.  We also believe that the 


solution needs to include the Attorneys, as the level of potential legal fees needs to be contained so to 


deliver a durable outcome.  Shareholders will continue to face a wildfire risk that is greater than in 


comparable regulatory jurisdictions, but as discussed in “a” above this risk needs to reflect their level of 


potential benefit from their investment in the system.  Ratepayers’ future tariffs will also necessarily be 


impacted by the increased wildfire risk within the system, but it is critical that rates remain affordable for 


multiple reasons.   


In our opinion other groups, or funding mechanisms, will also need to share in the wildfire costs, so to 


achieve a sustainable solution that can deliver safe, reliable and affordable electricity, and which 


supports the policy objectives of the State. 


   


Yours sincerely, 


 


Andrew Maple-Brown 


Head of Global Listed Infrastructure       
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Evan Johnson


From: Sandy Dean <sandy@sansome.com>
Sent: Tuesday, April 16, 2019 10:34 AM
To: OPR Wildfire Commission
Subject: comments on inverse condemnation


My name is Sandy Dean.    I am sending in these comments as a citizen of the state, and without any personal agenda or 
possible personal gain.    


I am very interested in the public policy issues being raised by the recent wildfires.   My experience to address these 
issues includes 


 I lost our second home in the Tubbs fire (4 structures and 60 acres of trees burned to the ground, and also I have
to say I am probably the least affected of the 5,000 people who lost homes in the Tubbs fire because everyone
associated with our property was safe, we had insurance, and it was a second home with limited personal
belongings that could not be replaced… and also with all that said, it was still a big emotional loss),


 I am attuned to the role of forest management for wildfires as I have overseen Mendocino Redwood Company
for 20 years and Humboldt Redwood Company for ten years (440,000 acres combined),


 I have overseen institutional investments in FERC regulated utility assets in the 2003 to 2007 time frame, so I
have a keen understanding of rate of return regulated businesses,


 I helped form Humboldt Redwood Co by leading the federal bankruptcy reorganization of the old Pacific Lumber
Co (completed in 2008) where public trust issues were an important part of the reorganization and the State of
California ultimately intervened aggressively in support of our reorganization plan, and


 I worked on fire liability reform issues as one of the leading proponents of AB 1492 (passed and signed into law
in 2012).


I start off with a simple premise -- Most important of all is the concept that the three big electric utilities in the state 
(PGE, SCE, SDCE) depend almost entirely on the ratepayers of California for their long term financial 
sustainability.   Imposing liabilities on PGE/SCE/SDGE ultimately falls back onto the ratepayers.   Yes, in the short term 
stockholders can be forced to share in liability, but ultimately these asset intensive businesses will have to have be 
supported with a reasonable mix of equity and debt to finance their assets.  Accordingly, penalties or liabilities that take 
from the stockholders are illusory…. In the end penalties or liabilities that reduce stockholder equity in a utility will be 
forced by capital markets to be restored, so that a utility is supported by a reasonable debt/equity ratio.   Any equity lost 
to a liability or penalty will have to be restored by retained earnings or raising new equity in the future.   New retained 
earnings clearly comes from ratepayers, and raising new outside equity capital will require a promise of additional 
profits to compensate the newly raised equity, and those profits will have to come from (again) ratepayers.   If we 
expose our utilities to events that result in large or frequent destruction of equity capital, the prospective return 
required by the capital markets to compensate future equity issuances will dramatically grow, and that will ultimately 
fall (again) onto ratepayers. 


In this way, I have liked to refer to PGE/SCE/SDGE as really being “ourselves.”   They are not nameless faceless 
institutions that we can easily punish financially, for when we do that we punish ourselves.    
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That brings us to inverse condemnation.   Whatever the historic logic (addressed in the strike force report), to restore 
stability to our electric utilities it has to go.    We will not be able to support the asset intensive nature of electric 
utilities in our state if they are exposed to liabilities of $10 bb or more from a single wildfire that could arise without 
negligence on the part of the utility.   Such a state will result in successive bankruptcies where utilities are unable to 
emerge without all costs being imposed on ratepayers (or perhaps in the alternate the general fund for the state), or 
where the wildfire liabilities and other unsecured creditors are substantially compromised in bankruptcy. 


The grid needs to be dramatically hardened in response to changing climate conditions (and no surprise but those costs 
will have to ultimately be borne by rate payers).    Perhaps de-energizing also needs to be substantially increased (a big 
inconvenience at best, and perhaps a material risk to various citizens, but the risk of a catastrophic wildfire outweighs 
these drawbacks).   Forest management to increase fire resiliency will also play a role, but that is mostly up to the state 
to come up with policies to get to 500,000 annual acres a year of treatment including substantial use of prescribed 
burning.   But in conjunction with eliminating inverse condemnation we need to define the new standard of safety we 
want from our electric utilities and to the extent utilities adhere to the standard, the liability should shift to a fault based 
system, and catastrophic liability has to be limited to failing to meet the safety standard on a negligence or gross 
negligence basis.   Maybe the fault system could include up to 10% of the insured losses or some other symbolic sharing 
of the pain, but the wipe out the company risk has to be eliminated in the absence of negligence (or preferably gross 
negligence) as it is incompatible with stable electric utilities.    Using an incentive system for SLIGHT increases in ROE in 
exchange for exemplary safety behavior is another option. 


If inverse condemnation goes away, who pays for wildfires?   A substantially greater share will be borne by homeowners 
and insurance companies, and this risk will motivate hardening of houses and defensible spaces and a demand for fire 
safe management of forests and rangelands near houses.   Defensible space has historically been hard to 
regulate.   Greater personal responsibility for wildfire exposure will better distribute increasing fire resiliency in our 
state.   Insurance rates could be allowed to adjust based on defensible space inspections and hardening of houses as 
well.   Yes, this will increase costs some for the 11 million Californians who live in areas vulnerable to wildfires, but if 
not them who should bear these costs?   Again trying to put the costs on the utilities just puts it back on all the 
ratepayers in the end, and will sometimes create high levels of frustration when bankruptcy is used to compromise 
catastrophic liabilities. 


Maintaining inverse condemnation hoping to avoid increased personal accountability will fail as the liabilities are too big 
to allow for stable electric utilities.   We can confront the problem now or later, but inverse condemnation appears to be 
entirely unsustainable for the state of California utilities. 


The strike force suggested two alternatives. 


 The “Liquidity-only” fund appears fatally flawed to me.    it works great in an instance when a wildfire liability is
recouped from the ratepayer, as in that instance it serves as a short term bridge to allow timely payout of
liabilities to victims.    But in instances where wildfire liability is not recouped from the ratepayers, the Liquidity-
only fund will be unable to get its money returned from the utility as the utility can seek bankruptcy and thus
the fund is left holding the bag.


 The catastrophic wildfire fun is an interesting idea.    Sort of a self insurance fund.   That is fine but it will
ultimately increase the capital needs of PGE/SCE/SDGE and thus indirectly have to be supported by the
ratepayers.  Perhaps it could be built up over some number of years as a smoothing mechanism, but it is not in
and of itself a solution.


I am impressed by the vetting of the options that can be considered by the strike force.  Perhaps everything I have 
shared is mostly known, but I wanted to express this view and thank you for working to address these complicated 
policy topics for our state. 


Sandy Dean 
Sandy@sansome.com 
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Commission on Catastrophic Wildfire Cost and Recovery 
Comments of Pacific Gas and Electric Company 


April 22, 2019 
 


Introduction 


Pacific Gas & Electric Company (“PG&E”) is grateful for the opportunity to respond to 


the request for comments issued by the Commission on Catastrophic Wildfire Cost and Recovery 


(“Commission”).  Without question, the loss of life, homes and businesses during these devastating 


wildfires is heartbreaking, and the company remains focused on helping affected communities 


recover and rebuild. The safety of PG&E’s customers and the communities is our most important 


responsibility, and we are committed to further enhancing safety and helping protect all those we 


serve from the ever-increasing threat of wildfires.  PG&E understands that other commenters will 


provide comprehensive responses to the questions posed by the Commission.  PG&E focuses its 


comments on three topics: the need to reform the strict liability standard for inverse condemnation 


(topic 1 in the Commission’s questions), the structure of a wildfire fund (topic 3), and community 


and wildfire victim impacts (topic 4). 


Executive Summary 


The Governor’s Strike Force Report correctly observes that the strict liability standard for 


inverse condemnation claims against utilities for property damage resulting from wildfires should 


be reformed.  The existing standard essentially makes utilities the insurers of last resort for property 


damage resulting from wildfires caused by utility equipment.  This exposes utilities to massive 


liabilities, which in turn jeopardizes their financial stability and directly interferes with the State’s 


goals of providing safe, reliable and clean energy.  The strict liability standard should be replaced 


with a reasonableness standard, which the courts have applied in the context of flood control 


projects. 
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The Governor’s Strike Force Report also correctly highlights the need for a comprehensive 


and durable fund, supported by multiple stakeholders, to socialize the costs of property damage 


resulting from wildfires.  This Commission should consider the benefits of expanding the fund to 


cover all catastrophic wildfires, not just those caused by utilities.  A universal, no-fault catastrophic 


fund would provide a safety net to underinsured and uninsured property owners, as well as provide 


significant reinsurance to property insurance carriers.  Such a fund could be supported by 


contributions from utilities, premiums from property insurance carriers in exchange for 


reinsurance for catastrophic wildfire risk (similar to the Florida Hurricane Catastrophe Fund), 


credit support and direct funding from the State, and potentially also surcharges on policyholders 


in high fire-risk areas.  Property insurers would receive reimbursement for a percentage of their 


losses after a retention.  The fund would also pay property insurers to provide extended coverage 


to their policyholders for a percentage of their losses in excess of their underlying policy coverage, 


up to a cap, for a catastrophic wildfire, regardless of cause, thereby reducing the problem of the 


underinsured.  Finally, those without any property insurance would receive a baseline payment 


amount directly from the fund. 


I. The Current Wildfire Liability Regime Poses Profound Risks to Public Utilities’ 
Ability to Continue to Provide Service to California Consumers 


The current application of inverse condemnation allows essentially limitless claims for 


wildfire property damage to be brought against utilities under a strict liability standard.  As 


described in the Governor’s Strike Force Report on “Wildfires and Climate Change: California’s 


Energy Future” (April 12, 2019), the current legal regime is unworkable and calls out for reform, 


specifically through a shift to a fault-based standard. 


The strict liability standard makes little sense as applied to utilities, which are legally 


required to provide service in all areas of the State.  Utilities therefore must operate in areas where 
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the risk that utility facilities will be involved in ignition of a wildfire is substantially elevated due 


to factors that the utility cannot control, including climate change, high winds, drought, tree 


mortality, land-use and development patterns, and building codes.  Additionally, proper incentives 


for safe utility operation can be created without inverse condemnation claims governed by strict 


liability:  If utilities fail to meet safety standards, or if their facilities are involved in fire ignition, 


utilities can face financial liability for personal injury claims or government claims for fire-fighting 


costs, and, in the case of investor-owned utilities (IOUs), regulatory action.  This approach has a 


proven track record in other States, and there is nothing unique about utility operations in 


California that prevents its application here. 


Ultimately, as explained in the Governor’s Strike Force Report, the application of a strict 


liability regime—paired with uncertainty about IOUs’ ability to recover wildfire-related costs in 


rates—harms customers and the State.  IOUs (through their investors) are left to shoulder all costs 


of property damage from catastrophic wildfires, as well as all attorneys’ fees and expert costs from 


litigation, if their facilities were involved in ignition of a fire.  That result compromises utilities’ 


ability to raise the capital needed to maintain adequate and safe service, to invest in safety 


improvements, to fund the State’s renewable energy goals, and to continue to provide high-quality 


jobs and benefits to thousands of Californians.  (See Strike Force Report, pp. 28-33.)  With no 


backstop or limitations, the astronomical costs of wildfire liability can create, and has created, a 


massive “threat of insolvency for California’s utilities.”  (Id., p. 1.) 


Accordingly, as the Governor’s Strike Force Report recognizes, a new approach is needed 


to preserve the financial solvency of California’s utilities by “allocat[ing] costs resulting from 


wildfires in a manner that shares the burden broadly among stakeholders, including utilities 


(ratepayers and investors), insurance companies, local governments, and attorneys.”  (Strike Force 
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Report, pp. 2-3.)  The Report proposes changing strict liability to a fault-based standard under 


which utilities would pay for property damage only if caused by their misconduct.  That would 


equitably “shift the risk of property loss to insurance companies and uninsured or underinsured 


property owners” only “in cases where the utility was not a bad actor.”  (Id., p. 36.)   


In developing the Strike Force’s suggestion, the Commission should consider the 


application of a reasonableness standard like that which is already applied by the California courts 


in inverse condemnation actions involving flood control projects.  The standard would impose 


liability only if the utility’s conduct posed an unreasonable risk of the damage to the plaintiff’s 


property and the conduct posing the unreasonable risk was a substantial cause of the damage to 


the plaintiff’s property.  It would look to the following factors: (a) the overall purpose of the 


project; (b) the benefits of the project to the plaintiff; (c) whether the utility could have chosen 


another, less risky approach, given budgetary and other constraints; (d) how much damage the 


plaintiff suffered, and the extent to which it could have protected itself against the risk of such 


damage; (e) whether the damage is a normal risk of land ownership; and (f) whether the failure of 


the project damaged a large number of property owners, or instead singled out the plaintiff. 


The reasonableness standard is appropriate for inverse claims against utilities based on 


wildfire damage because the Supreme Court’s reasons for adopting the standard in flood control 


cases are applicable.  (See Bunch v. Coachella Valley Water Dist. (1997) 15 Cal.4th 432, 436-


437.)  First, the Court explained that decisions about where to place flood control projects, how to 


design them, and how to construct them necessarily involve a complex balancing of interests and 


risks.  The government cannot ensure that a flood control project will be perfect, and it has to take 


into account the trade-off between higher costs and risks.  Second, if a flood control project fails, 


the damage to private property could be enormous.  Exposing the government to automatic liability 
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for all such damage, even if the government acted reasonably, would be unfair and could have the 


effect of discouraging the government from installing flood control projects in the first place. 


The same reasons apply in the context of inverse condemnation claims arising from 


wildfires.  First, as with flood control projects, decisions about placement, design, maintenance, 


and operation of utility facilities, including issues concerning how to maintain surrounding 


vegetation and under what circumstances to shut off power, involve complex balancing of risks 


and costs.  For example, changing the design of those facilities often involves significant increased 


costs, which in turn leads to higher rates; similarly, shutting off power in high-wind conditions can 


reduce the risk that a downed wire will start a fire, but can also leave vulnerable customers without 


power.  These trade-offs are difficult, and it is inequitable to make utilities strictly liable for 


reasonable choices that can be second-guessed in hindsight.  Second, also like flood control 


projects, the property damage that can result from a wildfire is potentially enormous.  A spark 


from a single downed wire or failed tower can start a fire that quickly spreads over thousands of 


acres when the weather is hot and the winds are strong—circumstances that the utilities cannot 


control, and that, unfortunately, are becoming more common.  Making utilities strictly liable for 


all resulting damage, even when they acted reasonably, threatens the utilities’ ability to carry out 


their mission of providing essential services to Californians.  Thus the “reasonableness” standard 


strikes the right balance in wildfire cases, just as it does in the flood control context.  Utilities 


would not be immunized from liability, but would continue to have the obligation to act 


reasonably, maintaining proper incentives for safe utility operation. 


Importantly, the Legislature could effectuate a reform of the strict liability standard to a 


reasonableness standard via statute.  A constitutional amendment is not required.  Under California 


law, there is a “strong presumption” in favor of the Legislature’s interpretation of a Constitutional 
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provision unless it is directly contrary to the Constitution’s unambiguous language.  (See, e.g., 


Property Reserve, Inc. v. Superior Court (2016) 1 Cal.5th 151, 198-199.)  In adopting strict 


liability for inverse condemnation claims (outside the flood control context), the California 


Supreme Court explained that prior decisions had applied two different interpretations of the 


operative constitutional provision (Cal. Const., art. I, § 19):  Under one interpretation, government 


liability was limited to that which a private party would incur if it had caused the damage; under 


the other interpretation, the government was strictly liable.  As a matter of “interpretation and 


policy,” the Court elected the strict liability standard.  (Albers v. Los Angeles County (1965) 62 


Cal.2d 250, 261-262.)  But in light of different policy considerations, the Court also adopted the 


reasonableness standard for flood control projects as described above.  (E.g., Belair v. Riverside 


County Flood Control Dist. (1988) 47 Cal.3d 550.)  Read together, these decisions show that a 


strict liability standard is not mandated by the language of the Constitution itself and that a 


reasonableness standard is also consistent with the Constitution.  Accordingly, the Legislature has 


the authority to change the strict liability standard currently applied to inverse condemnation 


claims in the gas and electric utility context, such as those that involve wildfire damages, to one 


that requires a showing that a utility acted unreasonably. 


II. The Creation of a Wildfire Fund that Provides Compensation for the Collective 
Causes and Costs of Catastrophic Wildfires is Imperative 


A wildfire fund would socialize the costs of wildfires and provide assistance to those whose 


property is damaged and who may not have sufficient insurance coverage.  The Strike Force Report 


suggested the establishment of a “well-capitalized wildfire fund that would create a buffer to 


absorb a significant portion of the wildfire liability costs that might otherwise be passed on to 


ratepayers” and “provide…utilities a source of immediate funding for the claims asserted against 


them for catastrophic wildfire damages.”  (Strike Force Report, p. 37.) 
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The Report sketches a general vision for a fund to which IOUs would be required to 


contribute, and which municipally owned utilities could elect to join as well.  It envisions the 


creation of a trust to pay “all subrogation claims and reimburse utilities for the costs of judgments 


on or settlements of uninsured and underinsured victims’ claims.”  (Strike Force Report, p. 38.)  


Insurance carriers might receive only “settlements at a stated percentage of the validated amount 


of their claim” from the fund, and would be barred from pursuing subrogation claims against any 


entity other than the trust.  (Ibid.)  With respect to uninsured and underinsured victims, the 


Governor’s Strike Force proposed that utilities could be responsible for “litigating or settling” 


claims brought by these individuals and then seek reimbursement from the trust.  (Ibid.)  This 


reimbursement would provide certain unspecified incentives for utilities to swiftly and fairly settle 


with uninsured and underinsured property owners.  Once the wildfire trust’s funds are depleted, 


“ratepayers will be responsible for costs [arising out of catastrophic wildfires] thereafter.”  (Id., 


pp. 37-38.) 


The Strike Force fund concept is an important step towards the creation of a sustainable 


regulatory system that adequately addresses the needs of wildfire victims while still ensuring that 


utilities are not forced to bear potentially crippling costs in the wake of wildfires.  The fund concept 


should be further developed and expanded, with the overarching goal of providing a durable and 


comprehensive mechanism to address the climate change-driven risks to the State of all 


catastrophic wildfires.  While the Strike Force Report references contributions by utilities and 


limitations on subrogated claims, the Commission should also consider the benefits of 


contributions from property insurance carriers in the form of premiums in exchange for reinsurance 


for catastrophic wildfire risk.  This is similar to the model used successfully by the Florida 


Hurricane Catastrophe Fund.  In addition, because catastrophic wildfires can occur without any 
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involvement by utilities, and because the consequences of such wildfires affect the entire State, a 


financial contribution by the State should be evaluated.  Finally, the possibility of raising revenues 


via a surcharge on property insurance premiums on policyholders in high fire-risk areas should be 


considered as well.  With these sources of funds, a well-capitalized fund could be established that 


would provide universal no-fault coverage for all catastrophic wildfires, whether or not caused by 


utilities.  


Instead of a uniform percentage reduction in recovery on subrogation claims, the 


Commission should consider a structure that is more consistent with a true reinsurance product.  


For example, property insurers could be required to have a retention for first-dollar losses up to an 


actuarially-based amount; this retention could be lower for utility-caused wildfires than others.  


Above the retention, property insurers would receive reimbursement for a percentage of loss 


elected in advance based on the premium paid (e.g., 45%, 75%, 90%).  However, there should be 


a tranche of coverage for utility-caused fires for which the insurers receive a fixed percentage of 


recovery, which may be lower than the percentage for higher losses.   


The initial capitalization of the fund could come from a combination of utility 


contributions, as well as State funding and credit in support of revenue bonds.  The utilities and 


insurance carriers could make ongoing contributions to support the fund’s own reinsurance and 


bonds, and both utilities and insurance carriers could recover those ongoing costs from their 


customers.  In the event a utility causes a fire that results in payments by the fund, that utility 


would pay the fund a percentage of the losses up to a cap, with the remainder replenished by the 


other utilities, the State, and potentially policyholders in high fire-risk areas via a surcharge, 


depending on the magnitude of the loss.   
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Finally, the fund could be structured to provide a “safety net” for uninsured and 


underinsured wildfire victims.  The fund could address the underinsured by requiring property 


insurers to offer (at no cost to the policyholder) extended coverage that would pay policyholders a 


percentage of their loss not covered by the underlying policy, up to a cap, for any catastrophic 


wildfire.  In return, the fund would pay the property insurers a premium based on an actuarial 


evaluation of the cost of this additional coverage.  The property insurers would then be responsible 


for adjusting these losses, along with the losses covered by the underlying policy.  Policyholders 


would have the option to decline the extended coverage at the time the policy is written, in which 


case they would retain the right to sue a utility that caused the wildfire. The fund could also provide 


a mechanism for property owners who lack any insurance to seek compensation from the fund for 


a percentage of their actual uninsured property losses, up to a cap.   Any property owner who 


suffered property damage should also have the opportunity to seek an interim payment from the 


fund if they faced near-term economic hardship as a result of a wildfire.  Recovery would be 


limited to the resources made available by the fund.  Property owners would, however, have the 


ability to opt out of the fund’s coverage on an annual basis in order to preserve the right to sue a 


utility.  For those who decline the extended coverage or opt out of baseline coverage or interim 


payments, the fees paid to the property owner’s attorney should be capped.   


PG&E perceives a number of benefits to the Strike Force wildfire fund, if further developed 


as suggested above.  It serves to socialize the costs of property damage caused by wildfires while 


still maintaining reasonable financial incentives for property owners to purchase insurance and 


utilities to take prudent steps to avert wildfires.  It also provides insurance carriers and public 


utilities, and their prospective investors, with greater certainty regarding the likely costs they 


would be required to bear in the event of a catastrophic wildfire.  Finally, it envisions a role for 
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the State in this process commensurate with the public interest in ensuring that property owners 


receive compensation for the damages they may suffer as a result of a catastrophic wildfire and in 


safeguarding public utilities and insurance carriers’ ability to continue to serve California’s 


communities.  


III. The Creation of a Wildfire Fund Will Assist in Addressing the Financial Needs of 
Communities and Wildfire Victims 


The current regulatory regime has failed to adequately socialize the costs associated with 


the increased severity and frequency of wildfires, such that IOUs have become the sole recourse 


for property owners and insurance carriers that have been impacted by a wildfire.  When these 


costs are so high that a utility must file for bankruptcy, as PG&E did earlier this year, the utility 


becomes subject to a highly restrictive set of requirements set forth in the Bankruptcy Code which 


effectively preclude it from paying any individual creditors—including property owners and others 


impacted by a wildfire—until approval is received from a bankruptcy judge.  To emerge from 


bankruptcy, an IOU must raise large amounts of new capital to fund those claims and to support 


future investments.  Until that time, creditors, including wildfire victims, are left in limbo.  Unless 


and until a clear and durable system for socializing wildfire costs is established that provides clarity 


regarding utilities’ financial exposure to future wildfire events, PG&E will be unable to attract the 


capital it needs to emerge from Chapter 11 and the State’s other IOUs may remain on negative 


credit watch per the rating agencies.  This Commission’s work is critical to developing policy 


recommendations that can bring that needed clarity, particularly in the areas of inverse 


condemnation reform and a comprehensive wildfire fund. 


IV.  Conclusion 


PG&E is grateful for the opportunity to provide these comments and stands ready to 


provide the Commission with any additional information that may be useful to it at its request.  








   


 


 
 
 
 
 
 
 
 


April 19, 2019 


VIA ELECTRONIC MAIL 


Comments in Response to Commission on Catastrophe Wildfire Cost and Recovery 
Request for Comment 


 
To the Members of the Governor’s Strike Force Commission; 
 


 Advanced Energy Management Alliance (“AEMA”) submits these comments as 


input in response to a request for comment from the public regarding the report 


“Wildfires and Climate Change: California’s Energy Future” (“Strike Force”) report.1 We 


provide additional information based on what we believe has been overlooked in the 


report.  


 AEMA is a trade association under Section 501(c)(6) of the Federal tax code 


whose members include national distributed energy resource companies and advanced 


energy management service and technology providers, including demand response 


(“DR”) providers, as well as some of the nation’s largest demand response and 


distributed energy resources.  AEMA members support the incorporation of distributed 


energy resources (“DER” or “DERs”), including advanced energy management solutions, 


to achieve electricity cost savings for consumers, contribute to reliability and resilience, 


and provide sustainable solutions for a modern electric grid. These comments represent 


the collective consensus of AEMA as an organization, although they do not necessarily 


represent the individual positions of the full diversity of AEMA member companies. 


                                                
1 Strike Force report link here: https://www.gov.ca.gov/wp-content/uploads/2019/04/Wildfires-and-
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 AEMA has weighed in on numerous proceedings regarding resilience, including 


at the Federal Energy Regulatory Commission,2 Puerto Rico’s microgrid proceeding,3 


and California’s SB 700.4 In all of these proceedings, we have used examples of DERs 


providing resilience to the grid in a consumer-friendly, cost-effective, flexible, and 


reliable manner. And yet, AEMA believes, the Strike Force report does not adequately 


address the positive impact DERs could have in wildfire outage mitigation. In fact, the 


report seems to consider DERs as a liability rather than asset to the grid.5 To the contrary, 


AEMA has found that customer-sited DERs, including microgrids, can recover quickly in 


emergency outage situations, providing an additional resilience solution to customers and 


communities. 


 One specific example of DERs providing resilience in times of potential 


emergency was in California during the solar eclipse in August 2017 when 800 MW of 


demand response was called upon to mitigate potential power surges during 


reenergization of the electric grid.6 Other examples of DERs providing resilience include 


the following: 


• PJM credited DR with helping the grid withstand the Polar Vortex, stating: 


“Although demand response is usually only needed by grid operators in the 


summer, operators also successfully deployed it during the power emergencies 


occasioned by the bitter cold ‘Polar Vortex’ weather in January 2014. As PJM 


set multiple winter peak records early that month, it called on demand 


response, and received more megawatts as load reductions than it could obtain 


as generation from all but the very largest generating stations. . . . In the midst 


of those challenging conditions, demand response—responding to PJM’s 


                                                
2 https://aem-alliance.org/aema-files-comments-doe-nopr-ferc/ 
3 Comments here https://aem-alliance.org/aema-makes-resilience-recommendations-puerto-rico-
commission/  
4 Letter sent by AEMA to Governor Brown, dated September 28, 2018. 
5 Strike Force report, page 21. 
6 See commentary from AEMA here: https://aem-alliance.org/solar-eclipse-clean-response-california/ 







 
 


 
 


3 


dispatch as a wholesale market resource—helped maintain the reliability of 


the system.”7 


• After Hurricane Irma, DR helped maintain balance between supply and 


demand to stabilize the Florida electric grid. As thousands of customers were 


rapidly having their power restored, demand threatened to outpace supply due 


to generation outages from the storm. If nothing was done, and demand was 


higher than supply, a blackout may have been caused when people had 


already been without power for an extensive period due to the Hurricane. 


Fortunately, Tampa Electric Company had the foresight to contract for a 


diverse set of resources, and dispatched DR. In this case, DR provided grid 


resilience, allowing the grid to bounce back from a major disturbance. 


• The New York Independent System Operator, in their 2017 DER Roadmap, 


stated: “DER can help grid operators by improving system resilience 


[emphasis added], energy security, and fuel diversity. DER can lower 


consumer prices, improve market efficiency, and allow consumers to take 


greater control of their electricity use and costs through a variety of new 


technologies.”8 


 AEMA believes that, as California considers strategies that can be put into place 


to enable fast response solutions to wildfire outages, DERs should be a key component of 


those plans. AEMA urges the Governor’s Commission to review the full benefits that 


DERs, including strategically sited microgrids, can offer to a grid that is in fairly constant 


upheaval given the need for forced outages during threat of wildfire. These outages at a 


minimum are inconvenient to residents and costly to businesses, and at a maximum can 


pose a real threat to life and limb when hospitals, elder care facilities, and critical 


community services are disrupted.  


                                                
7 (Petition For Rehearing En Banc Of PJM Interconnection, L.L.C., Electric Power Supply Ass’n v. FERC 
at 10-11, No. 11-1486 (D.C. Cir. July 7, 2014). 
8 Distributed Energy Resources Roadmap for New York’s Wholesale Electricity Markets, A Report by the 
New York Independent System Operator, January 2017, Page 4. 
http://www.nyiso.com/public/webdocs/markets_operations/market_data/demand_response/Distributed_Ene
rgy_Resources/Distributed_Energy_Resources_Roadmap.pdf 
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 AEMA is glad of the opportunity to provide input to this process and looks 


forward to working with the Commission as the Strike Force moves ahead on a 


comprehensive plan for a situation in the state that will only increase, and yet that can be 


at least partially mitigated by DERs. Feel free to contact me at Katherine@aem-


alliance.org or 202-524-8832 should you have any questions about our comments. 


 
 
Respectfully submitted, 


 


Katherine Hamilton 
Executive Director 
Advanced Energy Management Alliance 
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April 22, 2019 
 
TO:  Members of the Commission on Catastrophic Wildfire Cost and Recovery 
FR: Rex Frazier, President 
 
RE:  Request for Comment 
 
This letter responds to your Request for Comment in anticipation of the 
Commission’s April 29, 2019 meeting. These comments are made to aid the 
Commission in determining the effect of wildfire on residents, insurers and 
utilities. They are submitted from the perspective that the most reasonable 
solution likely involves adjustment to existing legislative and regulatory schemes, 
rather than a massive overhaul of the system in an attempt to engage in cost-
shifting with many potential consequences.  Those consequences may include 
instability in the insurance markets with more stress on availability and/or 
affordability, decreased incentives for Investor Owned Utilities (IOUs) to take 
reasonable steps to reduce risk of wildfire, and continued market instability as 
legal challenges are pursued.   
 
Below, we address several of the questions raised by the Commission: 
 
Wildfire Liability Regime 
 


 What, if any, issues exist with the application of the inverse 
condemnation doctrine? Do they limit the equitable distribution of 
wildfire costs, and if so, how?  


 What benefits, if any, are provided by the current application of the 
inverse condemnation doctrine?  


 What, if any, changes to the utility wildfire liability regime do you 
recommend, and what are the consequences of these changes? 


Insurance  


 What actions can ensure that local governments, homeowners, and 
businesses are adequately insured for wildfire loss?  


 What actions can improve availability and affordability of homeowners’ 
insurance?  


Funding Mechanisms 


 What options are available to fund catastrophic liabilities related to 
utility-caused fires? 
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Background 
A proper response to the Commission’s questions requires some historical context. The risks of 
utility-caused wildfires are long known, and have been the subject of significant policymaker 
attention well before the 2017 wildfires.  
 
For years before the Tubbs fire in Santa Rosa, policymakers expressed concern about drought- 
and climate-fueled utility wildfires. On February 17, 2014, Governor Brown proclaimed a State 
of Emergency and directed state officials to take all necessary actions to prepare for conditions 
that could result from the drought. On February 18, 2014, the California Public Utilities 
Commission (CPUC) directed IOUs to take all practicable measures necessary to reduce the 
likelihood of utility-caused fires, including increased inspections in fire threat areas, re-
prioritization of corrective action items, and modification to protective schemes. The CPUC 
further directed each IOU to 1) notify CPUC officials if a third party was preventing correction of 
a safety hazard and 2) self-report violations of applicable safety rules. 
 
On June 16, 2014, the CPUC issued Resolution ESRB-4 (the “Safety Resolution”) in response to 
Governor Brown’s drought-related State of Emergency declaration. The Safety Resolution 
required IOUs to go above and beyond normal operating requirements, and provided for their 
recovery of incremental costs to address these emergency conditions. The Safety Resolution 
also made findings of fact, including the following: 
 


 Statistical data from CalFire indicates an increased number of wildfires from previous years 
during the first five months of this year;  


 Wildfires threaten the utilities’ critical infrastructure, and, therefore the reliability of their 
vital services; 


 Utility-linked wildfires have had devastating impacts in California;  


 In addition to all of their other devastating impacts, wildfires perpetuate the Climate 
Changes by destroying numerous acres of forests, which would otherwise reduce the 
amount of greenhouse gas emissions responsible for much of the Climate Changes;  


 The current drought and recent fires occurred as examples establishing the severity of the 
impacts of Climate Change on Californians;  


 There is an increased chance of large and devastating wildfires occurring this year; and 


 There were already multiple mechanisms that were available for utilities to recover costs 
for mitigation or prevention of wildfires. 
 


Appropriately, the focus of the Safety Resolution was on the potential source of wildfires: IOU 
infrastructure. 
 
At that time, IOUs did not respond to the Safety Resolution by stating that California’s wildfire 
liability system was a problem. While they did not like California’s liability law, and periodically 
challenged it in court, they did not give it prominence in their securities filings. They responded 
to the Safety Resolution with submissions to the CPUC outlining their plans to improve safety 
and their requests to pass along the costs to ratepayers. A search of the May 28, 2015 
application for cost recovery by PG&E reveals no mention of fire lawsuits or “inverse 
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condemnation.” To the contrary, in subsequent PG&E investor filings, PG&E cited its 
“constructive regulatory and policy environment.” (PG&E Form 8-k, March 17, 2017) 
 
Following the April 28, 2016 determination by the California Department of Forestry and Fire 
Protection (“CalFire”) that PG&E’s poor tree maintenance caused its infrastructure to start the 
Butte Fire in Amador and Calaveras Counties in September, 2015, PG&E issued an investor 
report (Form 8-k) the same day that casually mentioned utility liability under various causes of 
action, including inverse condemnation and negligence. PG&E did not state that California’s 
liability laws were unsustainable or unprecedented1. 
 
In the past, when IOUs have disclosed to investors the risks associated with operating in 
California, including wildfire liability risk, no alarms were sounded. For example, in its Form 8-k 
dated July 29, 2016, Southern California Edison (“Edison”) plainly noted the risk of not being 
able to recover from ratepayers the cost of wildfire liability insurance “or in the absence of 
insurance the ability to recover uninsured losses.” In its 2017 Annual Report, without urging a 
change in liability laws, Edison noted: 
 


SCE has approximately $1 billion of insurance coverage for wildfire 
liabilities for the period ending on May 31, 2017. SCE has a self-insured 
retention of $10 million per wildfire occurrence. SCE or its contractors may 
experience coverage reductions and/or increased insurance costs in future 
years. No assurance can be given that future losses will not exceed the 
limits of SCE's or its contractors' insurance coverage. 


 
The catalyst for IOUs to seek escape from their fire liabilities and transfer them to others was 
not created by a change in case law regarding inverse condemnation, but rather by the CPUC’s 
unexpected, and complete, rejection of San Diego Gas & Electric’s (SDG&E) application to 
socialize its uninsured costs ($379 million) from the San Diego fires it caused in 2007. In a 
November 30, 2017 action, the CPUC unanimously approved a proposed administrative law 
judge decision that held as follows: 
 


California law, Commission practice and precedent all essentially require 
that before ratepayers bear any costs incurred by the utility, those costs 
must be just and reasonable2. Because we find SDG&E’s management and 
control of its facilities prior to the ignition of the Witch, Guejito and Rice 
Wildfires unreasonable, such costs incurred by the utility in settling third-


                                            
1 That same day, CalFire also announced it would seek to recoup $90 million in fire-fighting costs from PG&E. 
Research reveals no PG&E statement discouraging the Brown administration or the State of California from using 
an inverse condemnation cause of action to seek recovery. 
2 The ALJ opinion stated it was applying the following rule: “The term reasonable and prudent means that at a 


particular time any of the practices, methods and acts engaged in by a utility follows the exercise of reasonable 
judgment in light of the facts known or which should have been known at the time the decision was made. The act 
or decision is expected by the utility to accomplish the desired result at the lowest reasonable cost consistent with 
good utility practices. Good utility practices are based upon cost effectiveness, safety and expedition. (citing 24 
CPUC 2d 476, 486) 
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party damage claims are unjust and unreasonable. As such, those costs 
must not be recovered through ratepayers. SDG&E’s request to recover 
$379 million recorded in its WEMA must be denied. 


 
IOUs and their investors clearly did not expect this decision by the CPUC. But, the CPUC stated 
that it was enforcing existing law. It was this unexpected decision that, when combined with the 
massive losses suffered by victims of the Tubbs Fire in Santa Rosa the month before, upset IOUs’ 
and financial markets’ assumptions that they could automatically make ratepayers pay the costs 
of their fires. Not long after, in an analyst call, then-PG&E CEO Geisha Williams referred to 
California’s rules for utility-caused fires as “a risk to the financial health of all the California 
IOUs3.” But her newfound attention to this situation was not caused by the victims of utility-
caused wildfires or the liability laws that had gone with little mention to investors for the 
previous twenty years. 
 
A sensible response by the IOUs following these developments would have been to seek to 
clarify the uncertainties created by the CPUC decision. SDG&E noted that federal regulators had 
found their conduct in the 2007 fires to be reasonable and questioned why the CPUC would find 
otherwise. This was an appropriate response because the CPUC had never set forth clear rules 
defining when utilities have acted in a “just and reasonable” manner or have managed their 
affairs “prudently.” 
 
WILDFIRE LIABILITY REGIME 
What, if any, issues exist with the application of the inverse condemnation doctrine?  
 
Application of the Inverse Condemnation Doctrine to IOUs is Proper: Inverse condemnation 
works well.  It is rooted in the long-standing constitutional right to receive fair compensation 
for a taking of private property .The Takings Clause4 protects property owners from IOU fire 
costs because there is no constitutional distinction between an IOU and government – which 
indisputably is subject to the Takings Clause. While IOUs are owned by shareholders, and are 
not governmental entities, IOUs have mounted numerous legal challenges to various aspects 
of the inverse condemnation doctrine, often based on a mischaracterization of the premise 
underlying the doctrine.  California courts have repeatedly rejected these attempts and 
maintained the inverse condemnation theory5.  In fact, some litigation efforts have actually 


                                            
3 https://finance.yahoo.com/news/edited-transcript-pcg-earnings-conference-194600198.html 
4 Article I, Section 19, of the California Constitution states in relevant part, “Private property may be taken or 
damaged for a public use and only when just compensation, ascertained by a jury unless waived, has first been 
paid to, or into court for, the owner.” 
5 In Barham v. Southern California Edison5, California’s 4th District Court of Appeal unanimously held that it was 
“not convinced that any significant differences exist regarding the operation of publicly versus privately owned 
electric utilities…” and found “no rational basis upon which to found such a distinction.” Further, the court 
rejected being “required to differentiate between damage resulting from the operation of a utility based solely 
upon whether the utility is operated by a governmental entity or by a privately owned public utility.”  
 
In 2012, Edison unsuccessfully attempted to overturn Barham but, instead, strengthened its power. In Pacific Bell 
Telephone Company v. Southern California Edison5 (“PacBell”), a case in which Pacific Bell sued Edison in inverse 
condemnation when a surge in Edison’s underground electrical lines caused Pacific Bell’s telephone cables buried 



https://finance.yahoo.com/news/edited-transcript-pcg-earnings-conference-194600198.html
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strengthened inverse condemnation’s power.  


 


And, despite comments by IOUs about the “unique” nature of California’s liability laws6, 
research indicates no other state where an IOU has faced an inverse condemnation cause of 
action in a fire lawsuit and convinced a court to reject it. Given California’s population, historical 
drought, population density (especially in moderate and high wildfire zones) and climate issues, 
it is likely the case that most states do not face risk of catastrophic wildfire similar to California.   
 
On April 15, 2019, Moody’s Investors Service released a commentary related to California 
utilities’ struggle with fire exposure in which it noted that “it is difficult to isolate the effect of 
inverse condemnation by comparing it with other states that do not apply inverse 
condemnation, since California’s wildfires are so much more destructive. The vast majority of 
lawsuits filed against utilities in other Western states for wildfire damages settled out of court. 
In most cases, plaintiffs sued under a negligence cause of action, though some also included 
inverse condemnation.” The Moody’s commentary goes on to note that “it is not surprising that 
California, being the largest of a growing trend, is the first one to have exposures that are large 
enough to affect utility credit quality.”   
 
Courts or the Voters are the Only Appropriate Route for Challenging Inverse Condemnation Rules: 
In its July 5, 2018 letter to Senator Hill, the State’s Legislative Counsel noted that the Legislature 
could, by a 2/3’s vote, submit a constitutional amendment to the voters for subsequent 
approval, but the Legislature, itself, lacked the power to modify the California constitution. 
While the Legislature may be entitled to deference when it is “charged with statutorily 
implementing an unclear constitutional provision,” it cannot “statutorily dictate how the judicial 
branch should interpret a constitutional provision” because courts “are the final arbiters of the 
meaning of the California Constitution.” Legislative Counsel, therefore, concluded that “the 
Legislature may not statutorily interpret the California Constitution in a manner that conflicts 
with a judicial interpretation.” 
 
We urge the Commission to focus on more realistic solutions that unite the stakeholders in this 
debate, rather than divide them. 
 


                                            
in the same trench to burn, the 2nd District Court of Appeal unanimously upheld Barham, noting approvingly of 
previous court statements:   


Of particular significance in this case is that “a public utility's monopolistic or quasi-
monopolistic authority derives directly from its exclusive franchise provided by the state…” 
and that monopoly “is guaranteed and safeguarded by the state Public Utilities Commission, 
which possesses the power to refuse to issue certificates of public convenience and necessity 
to permit potential competition to enter” the market.  


 
The Court went on:  


We do not believe the happenstance of which type of utility operates in an area should 
foreclose a property owner's right to just compensation under inverse condemnation for the 
damage, interest and attorney fees and should limit the property owner to traditional tort 
remedies. 


6 They also state that Alabama treats IOUs similar to California law. 
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Do they limit the equitable distribution of wildfire costs, and if so, how?  
 
Inverse condemnation, like many other liability structures, is not necessarily designed to 
consider an equitable distribution of costs, instead creating a path toward accountability.  
Indeed, an alteration to inverse condemnation would not assist with cost recovery. Other 
tools, such as a utility-focused wildfire fund, are the appropriate avenues through which the 
Commission should look to address equitable distribution of costs. Subjecting IOUs to the 
Takings Clause emphasizes the policy against overburdening individual property owners rather 
than the policy of socializing the costs. 
 
Additionally, courts have already evaluated and rejected the argument that application of 
inverse condemnation to IOUs should be limited in the name of equity or public policy. 
 
What benefits, if any, are provided by the current application of the inverse condemnation 
doctrine?  
 
First and foremost, the current application of the inverse condemnation doctrine vindicates 
property owners’ constitutional rights under the Takings Clause. There is no need to qualify this 
benefit further. 
 
Second, current application of the inverse condemnation doctrine also drives quicker resolution 
of utility-fire claims. Given how often CalFire has determined that utility-caused fires are the 
result of violations of state law, it is plausible that plaintiffs would still be able to recover from 
utilities under other causes of action, such as negligence. However, having to prove fault in 
addition to causation is a substantial increase in complexity and would certainly increase 
litigation costs and time. In the absence of inverse condemnation, plaintiffs would still proceed 
using other causes of action such as negligence and be free to seek remedies unavailable 
through an inverse condemnation case – such as punitive damages, which would likely be borne 
by IOUs without ratepayer help.   
 
In fact, the April 15, 2019 Moody’s commentary on utilities’ struggle with inverse condemnation 
expressly stated that “The significant wildfire risk facing California utilities is not solely 
attributable to the state’s application of inverse condemnation legal theory.  Wildfire risk exists 
even if inverse is eliminated because they can still be subject to negligence lawsuits.  Negligence 
is harder to prove than inverse, but it is not a particularly stringent standard…An emotionally 
charged jury trial, which has the potential to occur in a major disaster, would put a utility in a 
perilous position.  Once found negligent, the prospect for cost recovery from ratepayers would 
be dismal.” (emphasis added) 
 
Third, with respect to the insurance context, subrogating insurers that have already paid 
property owners’ insurance claims and are seeking reimbursement from a utility are able to 
maintain lower insurance rates over time. Subrogation recoveries reduce historical losses and a 
lower loss history leads to lower average rates over time. Further, subrogation recoveries allow 
insurers to eliminate policyholder deductibles absorbed during their claims process. Subrogation 
recoveries result in payments to previous claimants. 







7 | P a g e  
 


 
Fourth, inverse condemnation, like any other liability system, has the potential for shaping 
behavior.  While perhaps not borne out by PG&E, the significant voluntary efforts of SDG&E over 
the past 10 years, and even the more recent efforts of Edison, speak – at least in part – to this 
incentive.  
  
What, if any, changes to the utility wildfire liability regime do you recommend, and what are the 
consequences of these changes?  
 
We do not recommend changing existing liability rules. The long-standing rules are not the cause 
of the IOUs’ current problems. 
 
The consequence of eliminating the inverse condemnation cause of action for IOUs (or, 
effectively doing so with a “reasonableness” test that eliminates strict liability) would be a 
financial bailout of IOUs by those not responsible for causing the problems in the first place. 
 
We strongly recommend that the Commission focus on the real problems of IOUs: 1) the lack of 
an effective catastrophic liability funding mechanism and 2) clear rules for when their conduct 
is “reasonable” or “prudent.” 
 
INSURANCE 
What actions can ensure that local governments, homeowners, and businesses are adequately 
insured for wildfire loss?  
 
With respect to residential property insurance, it is a consumer’s choice as to how much 
insurance to buy. We are unaware of any previous legislative proposals seeking to force 
homeowners to purchase insurance or increase their coverage limits. However, policymakers 
have enacted many requirements upon insurers over the years. 
 
Although not mandated to do so by law, insurers and producers typically offer a state-regulated 
replacement cost estimate (RCE) to help in the customer’s determination of how much 
insurance to buy. The California Department of Insurance (CDI) has issued regulations entitled 
“Standards for Estimates of Replacement Value” (10 CCR 2695.183). These regulations prohibit 
an insurance licensee from communicating an RCE unless it contains a specified list of elements, 
including: 
 


 the expenses that would reasonably be incurred to rebuild the insured structure(s) in its 
entirety; 


 an estimate of the cost to rebuild or replace the structure taking into account the cost to 
reconstruct the single property being evaluated, as compared to the cost to build multiple, 
or tract; 


 an estimate of replacement cost that is not based upon the resale value of the land, or upon 
the amount or outstanding balance of any loan; and 
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 an estimate of replacement cost that does not include a deduction for physical 
depreciation.   
 


Insurance consumers can, and should, review their policies annually, and contact their agent or 
insurer with any questions or concerns.  They should ensure: 
 


 any updates, additions, or upgrades to their home are promptly reported to their carrier and 
reflected in the insured amount; 


 that they have adequate contents limits for their unique circumstances, including special 
consideration of special, valuable, or unique items; and 


 use of one of the available inventory tools to create, at least, a basic inventory list of 
contents, which is stored on line or in a separate location; etc. 


 
State and local governments can, and should, do the following: 
 


 establish a public service campaign to help residents plan for a disaster, including understand 
financial and non-financial considerations; 


 ensure adequate disaster routes and planning exist; 


 identify and assist at risk communities in preparation and planning; and 


 allow recently-enacted statutory changes to be fully implemented and the impact 
understood before implementing additional insurance requirements or restrictions.   


 
The Legislature and Governor enacted several insurance bills in 2018 in response to fire issues. 
These bills are only at the beginning of implementation. We respectfully suggest allowing these 
significant changes in insurance laws to be fully implemented and evaluated before considering 
yet another round of legislation. Amendments to insurance law from 2018 include: 
 


 AB 1772 (Aguiar-Curry and Wood): Extended the minimum time limit during which an 
insured may collect the full replacement cost of a loss relating to a state of emergency to 
36 months (previously 24 months). Requires that additional extensions of 6 months be 
provided to policyholders for good cause. 


 AB 1797 (Levine): Required an insurer that provides replacement cost coverage to provide, 
on an every other year basis, a customized estimate of the cost necessary to rebuild or 
replace the insured structure that complies with specified existing regulations.  


 AB 1799 (Levine): Required the complete copy of a residential insurance policy provided to 
an insured after a loss to include the full insurance policy, any endorsements and the 
declarations page. 


 AB 1800 (Levine):  Prohibited, in the event of a total loss of an insured structure, a fire 
insurance policy that limits or denies, on the basis that the insured has decided to rebuild 
at a new location or to purchase an already built home at a new location, payment of the 
building code upgrade cost or the replacement cost, including any extended replacement 
cost coverage.  


 AB 1875 (Wood): Required a residential property insurer to disclose specified information 
to a homeowner, including the Internet Web site address of the Department of Insurance’s 
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Homeowners Coverage Comparison Tool, and to notify the Department on or before 
February 1 of each year of the amount of extended replacement cost coverage it offers in 
California. 


 AB 2229 (Wood): Required insurers providing a California Residential Property Insurance 
Disclosure to include any fire safety-related discounts offered by the insurer. 


 AB 2594 (Friedman): Extended the statute of limitation to file suit against a fire insurer 
from 12 to 24 months if the loss is related to a state of emergency. 


 SB 824 (Lara): Prohibited an insurer from canceling or refusing to renew a homeowners’ 
insurance policy for one year from the date of a declaration of a state of emergency, based 
solely on the fact the property is in a county where a state of emergency has been 
declared. 
 


What actions can improve availability and affordability of homeowners’ insurance?  
 
Availability: The admitted market, which means insurers voluntarily writing insurance after 
receiving a customer application, is presently insuring over 97.5% of the approximately 11.5 
million insured structures in California.  
 
The admitted market also provides a financial back-stop for high-risk properties, known as the 
California FAIR Plan. The FAIR Plan provides property owners guaranteed access to fire 
insurance. All admitted homeowners’ insurers are required to be members of the FAIR Plan as 
a condition of doing business in California, and the FAIR Plan operates without any state financial 
support. If the FAIR Plan is short of funds, it will assess admitted insurers, as required. Of the 
123,000 properties insured by the FAIR Plan, only 34,000 are located in brush areas with 
medium- or extreme-brush exposure. 
 
The 18,000 insured homes not served by admitted insurers (either directly or through the FAIR 
Plan) are served by the non-admitted market.  
 
These three elements, the admitted market, FAIR Plan and non-admitted market, collectively, 
comprise the private property insurance system in California. Following a major fire, this system 
executes a massive claims response – which typically involves bringing hundreds of people from 
across the country who are willing to move to California for months, and sometimes in excess 
of a year, to serve people impacted by the fires. And, if another admitted insurer becomes 
insolvent, the rest of the admitted insurers immediately step forward, through the California 
Insurance Guarantee Association, to pay claims for the insolvent insurer and only later will they 
seek reimbursement from insurer’s estate. 
 
The residential property insurance market is robust and functioning and the FAIR plan and non-
admitted markets already provide backstops to any issues involving availability of fire insurance.  
 
While the admitted market is still serving the vast majority of the population, there is a market 
shift underway. Even before the 2017 fire season, the homeowners’ insurance market was 
already reacting. According to the State’s Fourth Climate Change Assessment, while the 
statewide number of surplus line and FAIR Plan policies had not increased for the previous 
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fifteen years, total policy count in high-risk areas had already started to increase by 2014 – well 
before the 2017 fire season.  
 
This development is related to California’s restrictive rate rules. California’s average 
homeowners’ insurance rates are low when compared to the rest of the country. According to 
the National Association of Insurance Commissioners, as of 2016, California had the 32nd highest 
average homeowners’ insurance premium in the country (and, when adjusted for average 
household income, this dropped to 43rd). This lower premium level was a stark change from 
several years earlier when, in 2009, California had the 14th highest average premium. During 
that period, the average homeowners’ premium in the nation increased by 45%, while 
California’s average only increased by 8.1%. Hurricane-exposed states, such as Louisiana and 
Florida, have average premiums almost double that of California. 
 
Restrictions on pricing have obvious, and predictable, consequences. The insurance industry’s 
ability to serve high risk properties is directly related to its relationship with the CDI, which has 
a dual role: on one hand, the Department is empowered to prevent excessive rates and can even 
order insurers to prospectively reduce previously-approved rates that it believes have become 
excessive over time; on the other hand, the Department must monitor solvency to ensure that 
insurers can pay claims. In this balancing act, if the Department restrains an insurer’s rates too 
aggressively, it places financial pressure on that insurer, which will, then, reduce exposure to 
higher-risk areas.  
 
While the Gulf States have already had a climate-driven increase in insurance rates, California 
has not. California law continues to prohibit insurers from using climate change modeling in 
pricing – instead requiring insurers to predict future losses based upon the average of the last 
20 years of losses7. California’s recognition of a “new normal” does not yet extend to insurance 
rates.  
 
This climate change restriction is on top of California’s continued prohibition on allowing fire 
insurers to include their actual cost of reinsurance in insurance rates8. As the world reinsurance 
market recognizes California’s climate risk and seeks higher prices from California insurers, 
California law continues the legal fiction that insurers do not buy reinsurance. 
 
California provides guaranteed access to property insurance while holding rates low. If a 
customer cannot find insurance in the admitted market, then the FAIR Plan must serve them 
(and there remain opportunities through the non-admitted market). Because backstops exist, 
we do not believe that there is an availability problem.    


                                            
7 10 CCR § 2644.5. “Catastrophe Adjustment. In those insurance lines and coverages where catastrophes occur, the 
catastrophic losses of any one accident year in the recorded period are replaced by a loading based on a multi-year, 
long-term average of catastrophe claims. The number of years over which the average shall be calculated shall be 
at least 20 years for homeowners multiple peril fire…” 
8 10 CCR § 2644.25. California rate regulations allow consideration of reinsurance for “earthquake and for medical 
malpractice facultative reinsurance with attachment points above one million dollars,” but for all other lines, 
“ratemaking shall be on a direct basis, with no consideration for the cost or benefits of reinsurance.” 
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Affordability: When policymakers question the availability of homeowners’ insurance, the 
discussion typically turns to price, with an argument that insurance is functionally unavailable 
due to expense. The prices charged in the admitted market and the FAIR Plan are based upon 
actual risk, as reviewed and controlled by the CDI. When property owners argue that insurance 
is too expensive, they are actually arguing that the risk they face is unacceptable for their 
personal situations. Insurance is one of the few businesses where pricing can link climate risk 
directly to individuals; suppressing this link reduces individual incentives to adapt to climate 
change. And, as noted above, official statistics comparing California to the rest of the country 
show California to be a low price state. California’s rates are already pushed down to their 
constitutional minimums. 
 
Retaining existing underwriting flexibility is also essential to any attempts to control 
affordability.  While imposing additional regulatory oversight and/or limiting an insurer’s ability 
to non-renew a policyholder may, in the short-term, impact availability of insurance in high 
wildfire areas, it will have the opposite effect on affordability -- especially when coupled with 
the existing pricing issues.   
 
The state-wide efforts under consideration and/or already in the works, including enhanced 
utility system hardening and monitoring, will hopefully impact overall risk of wildfire.  As data 
shows whether the underlying risk is lowering through these efforts, we anticipate that the 
lowered risk will also be reflected in affordability and availability.    
 
FUNDING MECHANISMS 
What options are available to fund catastrophic liabilities related to utility-caused fires? 
 
In addition to improved measures for overall risk reduction (forest management, emergency 


response, utility and home hardening, and inspections/enforcement), we respectfully 


recommend creation of a utility catastrophic wildfire recovery fund (“Wildfire Fund”) to 


achieve broad risk and cost sharing that covers property damage resulting from wildfires caused 


by electric utility ignitions.  


 


There are several important principles that should be reflected in creation of a Wildfire Fund. As 


to scope, a Wildfire Fund should be limited to property damage claims against utilities. Creating 


a liability funding mechanism with a broader focus will only increase the complexity of reaching 


consensus before the next fire season comes. 


 


A Wildfire Fund should be available only for catastrophic events. IOUs should be required to 


continue purchasing commercial insurance for smaller events. The governing body of a Wildfire 


Fund should require that electric utilities continue to procure economically feasible amounts of 


commercial insurance, with appropriate deductibles, and continue to aggressively mitigate 


wildfire risks. The Wildfire Fund should respond and pay claims for property damage once an 


individual electric utility’s insurance is exhausted. 
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Preventing moral hazard should remain a top priority. The CPUC should continue to have penalty 


authority. There should be a mechanism for ensuring that ongoing IOU payments to the Wildfire 


Fund would increase following a Wildfire Fund payment based upon imprudent conduct.  


 


The Wildfire Fund should be structured to take advantage of tax-advantaged status. The 


California Earthquake Authority received I.R.S. tax-exempt status as a publicly-managed, 


privately-financed risk management entity. A similar result for the Wildfire Fund would allow 


tax free accumulation of pre-event loss reserves.  


 
 
Thank you for allowing us to participate in previous Commission meetings and for the 
opportunity to provide this additional information. 








 


 


April 19, 2019 


Ms. Carla Peterman 


Chair, Commission on Catastrophic Wildfire and Cost Recovery 


Governor’s Office of Planning and Research 


1400 Tenth Street 


Sacramento, CA 95814 


 


Re: The Commission on Catastrophic Wildfire Cost and Recovery Request for Comments 


 


Dear Chair Peterman, 


The organizations below respectfully submit to the Commission on Catastrophic Wildfire and Cost 


Recovery the following comments on the impacts of the recent wildfires on communities and 


individuals, in particular those involved with the child welfare system, and recommendations to alleviate 


these impacts following potential future wildfires. 


When children and youth cannot safely remain at home, they often enter foster care and the state 


becomes their legal parent. These vulnerable young people – who have already experienced significant 


trauma in their lives – can be placed in family homes with resource parents, treatment facilities, and, as 


they transition into young adulthood, transitional housing units. The major wildfires that swept through 


Napa, Sonoma, Los Angeles, and Butte counties over the past two years have had a significant impact on 


these children and youth and their caregivers:  


o Numerous foster homes, transitional housing units, and other placement facilities have been 


evacuated, damaged, and/or permanently destroyed, displacing foster children and parents and 


transition age foster youth; 


o These children, youth, and families have struggled to have their basic needs met while they have 


been displaced, often lacking reliable access to housing, food, and clothing;  


o Evacuated foster parents and transition age foster youth have also suffered temporary and/or 


permanent employment disruptions due to the disaster, resulting in lost wages that can be 


catastrophic for those who might already be economically vulnerable; and    


o Children, youth, and families have had to temporarily relocate far from their prior residences, 


forcing long and costly commutes to get to school, work, visits with relatives and appointments.    


While the Federal Emergency Management Agency (FEMA) responds to California disasters, their 


prolonged administrative process can take months to transition seriously impacted families into long‐


term assistance programs. Each recent disaster has demonstrated that in the crucial first days and 


weeks, foster youth, families, and community‐based organizations (CBOs) too often must fend for 


themselves, without timely access to critical resources.  


On the Move recently published a report highlighting the impact of the 2017 fires in Napa County on 


vulnerable populations, the importance of proactive community‐level disaster planning, and the 







prolonged and frustrating process to transition people who have suffered significant losses into long‐


term federal assistance.  


In addition, a November 2018 story in The Chronicle of Social Change reported on the devastating 


impact of the Camp Fire on child welfare system‐involved children and families in Butte County. 


These unfortunate recent experiences demonstrate the need to ensure that dedicated resources are 


immediately available to meet the needs of these children and families in the wake of a major disaster, 


and to support county and local community planning processes to develop and coordinate proactive and 


comprehensive response plans. 


Given the inevitability of further large‐scale natural disasters in the future, we believe the State of 


California has a responsibility to take a leadership role in supporting community and system 


preparedness and ensuring that sufficient resources are immediately available to support disaster‐


impacted children and families involved with the child welfare system. Therefore, we recommend that 


the state establish a statewide Child Welfare Emergency Fund designed to improve disaster response 


by: 


1. Financing proactive local/county disaster planning processes and preventative capacity building 


to improve supports available to foster youth, foster parents, and relative caregivers in the 


event of a disaster. 


2. Immediately authorizing grants and distributing resources to disaster‐impacted communities to 


mitigate and respond to educational, employment, and/or housing disruptions for child‐welfare 


involved children and families. 


We appreciate your consideration of our comments and recommendations. Please do not hesitate to 


contact Susanna Kniffen, Senior Director of Child Welfare Policy at Children Now, if you have any 


questions (skniffen@childrennow.org or 916‐379‐5256, ext. 129).  


Sincerely, 


 


Children Now 


Youth 4 Change (Butte County) 


Youth & Family Programs (Butte County) 


On the Move/VOICES (Napa/Sonoma counties) 


TLC Child & Family Services (Napa/Sonoma counties) 


 


Attachment:   “Child Welfare Emergency Fund” Fact Sheet 


Cc:    Members, Commission on Catastrophic Wildfire Cost and Recovery 


    Evan Johnson, Executive Officer, Commission on Catastrophic Wildfire Cost and 


  Recovery 


   







Child Welfare Emergency Fund


Problem
The major wildfires that swept through Napa, Sonoma, Los Angeles, and Butte counties over the past 14 
months have had a significant impact on children and families involved with our state’s child welfare system:


Numerous foster homes, transitional housing units, and other placement facilities have been evacuated, 
damaged, and/or permanently lost, displacing foster children and parents and transition age foster youth.


These children, youth, and families often struggle to have their basic needs met while they are displaced, 
often lacking reliable access to housing, food, and clothing. 


Evacuated foster parents and transition age foster youth have also suffered temporary and/or permanent 
employment disruptions due to the disaster, resulting in lost wages that can be catastrophic for those 
who might already be economically vulnerable.   


Children, youth and families have had to temporarily relocate far from their prior residences, forcing long 
and costly commutes to get to school, work, and appointments.   


While the Federal Emergency Management Agency (FEMA) responds to California disasters, their prolonged 
administrative process can take months to transition impacted families into long-term assistance programs. 
Each recent fire experience has demonstrated that in the crucial first days and weeks, foster youth, families, 
and community-based organizations (CBOs) too often must fend for themselves, without timely access to 
critical resources. 


These unfortunate recent experiences demonstrate the need to ensure that dedicated resources are 
immediately available to meet the needs of these children and families in the wake of a major disaster, and to 
support county and local community planning processes to develop and coordinate proactive and 
comprehensive response plans.


Solution
Given the inevitability of further large-scale natural disasters in the future, the State of California has a 
responsibility to take a leadership role in supporting community and system preparedness and ensuring that 
sufficient resources are immediately available to support disaster-impacted children and families involved with 
the child welfare system.  


The California Legislature should establish a statewide Child Welfare Emergency Fund designed to improve 
disaster response by:


1. Financing proactive local/county disaster planning processes and preventative capacity building to 
improve supports available to foster youth, foster parents, and relative caregivers in the event of a 
disaster.


2. Immediately authorizing grants and distributing resources to disaster-impacted communities to 
mitigate and respond to educational, employment, and/or housing disruptions for child-welfare involved 
children and families.


www.childrennow.org


Children
Now®







Recent Youth & Family Experiences
These accounts represent actual first-hand stories from the recent California wildfires. Pseudonyms are used 
to protect the identify of the victims. 


For more information, contact Susanna Kniffen at 916.379.5256, ext. 124 or skniffen@childrennow.org.


Transition Age Youth


Before the Camp Fire struck Butte County, Steven was living in an apartment for transition age foster 
youth in Paradise, California and working at a grocery store in a nearby community. Though he lacked 
personal transportation, Steven commuted to his job each day by taking the bus or occasionally 
getting rides from co-workers that lived nearby. He lost his residence in the fire and was forced to 
evacuate to Chico, where he is now living. Since he was unable to continue commuting to his previous 
place of employment, he also unfortunately lost his job and is currently unemployed.   


When multiple wildfires broke out in Sonoma County, Jackson was forced to abandon his home and 
subsequently spent a week living at an evacuation center in Santa Rosa. Roads were closed while the 
fires burned out of control, cutting Jackson off from his place of employment. As a result, he was 
unable to work and lost the wages he depends on to pay bills. 


Foster Families


When their niece Talia needed to come into foster care, José and Maria stepped up to become her 
foster parents. They were in the process of adopting her when the Camp Fire broke out. They lost their 
rental home and all of their belongings in the fire. Without homeowner’s insurance or other resources 
to support them in securing a new place to live, José and Maria had no choice but to move in with 
Maria’s parents. There are currently 11 people temporarily living in the two-bedroom duplex, and due to 
their lack of housing stability José and Maria have had to put Talia’s adoption on hold until they find a 
more permanent place to live.


John and Theresa are the parents of a teenage son, a two year-old adopted daughter, and an infant 
that they are fostering. As the fires approached their neighborhood in Santa Rosa, they hastily evacu-
ated with their children and a few belongings to temporarily stay with relatives in the area. Though 
their home did not burn down, it was severely damaged and unlivable. Over the 4 and ½ months they 
were displaced from their home, they were forced to secure emergency short-term housing in three 
different towns. The frequent moves were disruptive to the family and during this time they also 
struggled to meet basic needs, including food, diapers, and gas. 


For the past two decades, Andre and Sharon have lived in Paradise and served as foster parents. When 
the Camp Fire broke out, they were fostering a set of two siblings. Having lost their home in the fire, 
they family had to relocate a significant distance away. Now, in order to get both of the girls to their 
schools, Andre and Sharon have to drive more than 100 miles round trip each day. Other long com-
mutes are also required for other appointments for the girls. The costs associated with the extensive 
driving required for these purposes has placed a significant financial burden on Andre and Sharon.
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April 22, 2019 
 
Commissioner Dave Jones 
Commissioner Michael Kahn 
Commissioner Pedro Nava 
Commissioner Carla Peterman 
Commissioner Michael Wara 
Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research,1400 10th St 
Sacramento, CA 95814 
 
SUBJECT: Comments of the California Municipal Utilities Association (CMUA), the Southern 


California Public Power Authority (SCPPA), the Northern California Power Agency 
(NCPA), and Golden State Power Cooperative on behalf of Publicly Owned Electric 
Utilities and Electrical Cooperatives   


 
Dear Commissioners, 
 
On behalf of our publicly owned utility (POU) and electrical cooperative (cooperative) members, we submit 
these comments in response to the discussions during the Commission on Catastrophic Wildfire Cost and 
Recovery’s (commission) past meetings and questions posed in the April 8th request for public input. Our 
agencies and the members we represent take a strong interest in developing comprehensive approaches 
to addressing the devastating impacts of wildfires. While we acknowledge the work of this commission is 
principally focused on developing recommendations for the equitable distribution of costs associated with 
utility liability for damages caused by wildfires, below we offer comments for your consideration on a 
number of policy discussions that will influence the underlying risks, and thereby the associated costs, 
imposed by wildfires. 
 
There are 46 POUs and 4 cooperatives across the state that collectively provide electricity to more than 
25% of California. These utilities vary in size, geographic location, ownership of facilities and equipment, 
customer base, and governance structure—all factors that affect their relative wildfire risk exposure. While 
our members’ expertise is delivering safe, affordable, reliable and sustainable power, as public agencies 
we have a broader interest in enhancing the safety of our communities. It is in this spirit that we support a 
comprehensive approach to reducing the threat of wildfires.  
 
POUs and cooperatives have been working for years to proactively prevent and mitigate the impacts of 
wildfires. Such actions include implementing wildfire mitigation measures in their communities and 
aggressively implementing numerous state standards related to electric distribution system design, 
inspection, construction, maintenance and vegetation management. Our members have taken a variety of 
actions specific to their local geography to minimize wildfire risk. Furthermore, POUs and Cooperatives are 
uniquely situated within communities and, in many cases, as part of local governments, have strong 
working relationships with local planning, emergency preparedness and fire departments. We continue to 
work with our members on exploring opportunities for increased coordination with both public and private 
sector counterparts at the local, state, and federal levels.  
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Our comments on several of the specific topics identified in the commission’s request for comment are 
below.  
 


I. Wildfire Liability Regime  
 


a) Issues with the Current Application of Strict Liability Under Inverse Condemnation and 
Recommendations for Addressing Concerns 


 
The California Constitution (Article I, Section 19) establishes the doctrine of “inverse condemnation,” which 
essentially states that state and local governments, including publicly-owned utilities, may be required to 
pay just compensation when property is taken or damaged by facilities providing a public service (such as 
utility infrastructure). A utility’s fault or negligence is not considered. According to California courts, this is 
because “the cost of such damage [associated with providing public services] can be better absorbed, and 
with infinitely less hardship, by the taxpayers as a whole than by the owners of the individual parcels 
damaged” (Pacific Bell Telephone Co. v. Southern California Edison Co., 208 Cal.App.4th 1400, 1407 
(2012)).  The framework is based on a shared “socialization” among all taxpayers of the costs that flow 
from operation of infrastructure that benefits the public generally. 
 
Inverse condemnation claims have been handled differently by the courts in different situations. In the fire 
context, utilities are being held financially responsible for all property damage if their facilities are one cause 
of a wildfire, even when the utility acted reasonably and followed all applicable safety rules.  For example, a 
utility would be held responsible under inverse condemnation if a limb from a healthy tree falls into an 
electrical line and causes a fire, even if the tree was outside the utility right-of-way and the utility maintained 
proper clearances between the tree and its power lines.  
 
However, in the context of flood control projects, the courts have required proof that the government acted 
unreasonably in order to support an inverse condemnation claim. Utilities urge liability standards to be 
reformed to apply the same fault-based standard used in the flood case to the wildfire context. This change 
is not an argument for the utility to be absolved of liability if the utility is at fault. In fact, the fault-based 
standard would still hold the utility liable if the utility was determined to be at fault. 
 
We believe the application of strict liability in inverse condemnation cases involving electric utility facilities 
can be reformed through legislation. Testimony by a Deputy State Attorney General at the March 13 
commission hearing confirmed that the Legislature has the authority to establish a different interpretation of 
the parameters for applying strict liability because the standard has been applied by two Appellate Courts, 
but has not been ruled on by the State Supreme Court. In the absence of the Supreme Court interpreting 
the constitution, the State Legislature has full authority to do so.  
 
Why is the Current Liability Standard Problematic? Inverse condemnation with a strict liability standard 
imposes no-fault liability on investor-owned and publicly-owned utilities, as well as electrical cooperatives. 
As increasingly devastating wildfires have begun to arise, a utility’s financial exposure under a strict liability 
standard can go far beyond the ability of its customers to shoulder the financial burden. If a utility’s 
insurance does not cover its liabilities, then the utility itself must pay those costs out of pocket. Because 
publicly-owned utilities do not have shareholders, these costs get passed directly on to customers. This is 
particularly problematic for smaller utilities that may suffer from catastrophic wildfires, as those utilities do 
not have a large customer base across which to socialize the cost of damages. Furthermore, for publicly-
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owned utilities that are structured as city departments, any liabilities that the utility is not able to cover 
(either through wildfire insurance or rate increases) could be passed to the city’s balance sheet. 
 
The financial impacts at an individual customer level become impractical and are, in fact, a significant 
hardship to the ratepayers of all utilities. A substantial liability could impact the utility’s (and in the cases 
noted above, the city’s) credit rating. Depending on the magnitude of the downgrade, this can present 
challenges for borrowing capital to finance infrastructure investments. 
 
We believe that the application of strict liability is unsustainable, especially in light of the widely recognized 
fact that wildfire risk will continue to grow in California largely due to factors outside of a POU or 
Cooperative’s control, such as less predictable precipitation that leads to more combustible fuel growth. In 
addition, factors outside of a utility’s control can cause utility equipment to spark or fail resulting in a fire for 
which a utility can be deemed liable. Two examples illustrating this paradigm are: a motorist hitting a utility 
pole or a tree branch – from outside a maintained utility right of way – blowing into a powerline sparking a 
fire. Strict liability means that if the facilities of the POU or cooperative are the ignition source of a wildfire, 
even if the utility or cooperative has met or exceeded applicable regulations and industry standards and 
has acted as a prudent electric system operator, the POU or cooperative will be held liable for all the 
property damages.   
 
Credit rating agencies, such as Moody’s and S&P, have, across the board, cited strict liability as a risk to 
the financial health of POUs. As an example, in placing the Los Angeles Department of Water and Power 
on negative credit watch, Moody’s said one factor that could lead to a credit downgrade is the “failure to 
pass legislation or enact regulatory measures to largely mitigate the impact of inverse condemnation.” In 
addition, an S&P survey of POU wildfire related liability exposures, called the current application of inverse 
condemnation “financially onerous” and is “an integral component of our analysis of public power utilities.” 
A Moody’s Investor Service review of POU wildfire risks in California noted that because “utilities face 
inverse condemnation related claims irrespective of whether the utility acted negligently or violated 
regulations, utilities have effectively become the default insurance provider for wildfire liabilities, a risk that 
is outside the scope of operations and one that substantially increases the risk spectrum for utilities.” 
 
Impacts to credit ratings are important because they form the basis for costs of borrowing for POUs. Those 
with large Capital Improvement Programs may need to raise rates to meet higher borrowing costs in the 
event structural solutions are not implemented. Even with interest rates at historically low levels, a 
downgrade from AA to A would result in $3-4 million of additional interest costs annually for every $1billion 
of borrowing, or $100 million over the life of the bonds. A return to higher interest rates could increase 
these costs dramatically. Utilities may also need additional liquidity to meet more frequent and higher 
collateral requirements through its power procurement function, stranding financial resources that could be 
used for other mitigation efforts and also have fewer counterparties willing to provide commodity sales if 
ratings continue to deteriorate.   
 
Ultimately, POUs and cooperatives must remain financially viable to continue to deliver their essential 
services to all Californians. Additionally, California’s utilities are the foundation of the state’s clean energy 
goals – from installation of renewable generation, to investments in transportation electrification. It is for 
these reasons we believe the application of strict liability is inappropriately applied and undermines the 
ability of POUs and Cooperatives to meet our obligation to serve all communities, both urban and rural.   
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b) Recommended Changes to Reform the Strict Liability Standard 
 


We believe it would be appropriate to apply a fault-based standard that holds an electric utility liable if the 
utility’s conduct posed an unreasonable risk of damage to property and if the conduct posing the risk was a 
substantial cause of the damage. The following criteria is a starting point for a conversation about 
how a court can determine if a utility’s conduct posed an unreasonable risk: 


• The overall purpose served by the utility facilities. 


• The availability to utility of feasible alternatives with lower risks.  


• The severity of the damage in relation to risk-bearing capabilities.  


• The extent to which the damage is generally considered as a normal risk of land ownership.  


• The degree to which similar damage is distributed at-large over other land owners. 


• The practical ability of the utility to recover costs from its customers without imposing undue 
hardship or impair the utility’s financial condition.  


 
Such a standard would still hold utilities accountable for their actions but would provide relief in 
circumstances where wildfires are started by factors outside of their control. A “fault-based” approach  
will provide positive incentive for utilities to aggressively implement wildfire mitigation measures. 
 
The reform of strict liability, coupled with improved statewide risk reduction, could lead to improved utility 
wildfire insurance offerings and will undoubtedly boost the confidence of credit rating agencies, all of which 
have cited strict liability as a credit risk. We also believe that any system must treat wildfire victims fairly 
and believe that a fault-based standard is fair to all parties as it would not hinder the ability of harmed 
individuals to seek damages for bodily harm or wrongful death, as those issues are dealt with under 
another legal standard, as pointed out in the Governor’s Wildfire Task Force Report, and still allows for a 
fair property damages recovery process. 
 
We also recognize that other public entities, such as water agencies, are subject to a strict liability 
interpretation of inverse condemnation. For water agencies, the problem of applying strict liability has been 
brought highlighted by a case involving the Yorba Linda Water District. To the extent other public agencies 
also face wildfire costs arising from such a strict liability interpretation, we believe it would be appropriate to 
explore the issue.1 
 


II. Insurance  
 
Over the past years, many POUs and cooperatives have seen the price of their wildfire insurance 
premiums increase dramatically, while at the same time the amount of coverage decreases. As an 
example, SMUD doubled its wildfire insurance coverage in 2018 but absorbed a four-fold increase to 
premiums for that additional coverage. The higher costs resulted in .50% rate increase and SMUD expects 
an additional .25% rate impact when insurance renewal is sought in 2019. This year, Plumas-Sierra Rural 
Electric Cooperative was unable to obtain the extra umbrella insurance policy they typically carry. Their 
insurer, Federated Rural Electric Insurance Exchange, is unable to provide a commercial umbrella 
coverage because of California’s inverse condemnation laws, regardless of the robust, proactive efforts 
Plumas-Sierra has undertaken to invest in vegetation management.  
 


                                                 
1 CMUA represents 43 public water agencies that provide water to more than 70% of the state.  
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A twofold approach is the more certain way to increase the availability and effectiveness of utility insurance 
coverage is twofold: implement a fault-based liability standard under inverse condemnation and continue to 
implement statewide measures to reduce the risk of wildfires overall. Both of these measures could result in 
insurance companies being more willing to offer affordable utility insurance coverage. Availability of more, 
affordable insurance coverage for POUs and cooperatives will ensure their consumers are able to be made 
whole in the event of a claim.  
 


III. Financing Mechanisms 
 
Our preference is to reform the strict liability standard. However, the concept of an electric utility 
catastrophic wildfire fund has been explored in multiple venues as an alternative. The establishment of a 
utility wildfire fund on its own is not likely to fully resolve the challenges imposed by the current application 
of the strict liability standard and may not provide adequate access to utility insurance options. 
Acknowledging that there is significant interest in the establishment of an electric utility wildfire fund, POUs 
and cooperatives raise the following key principles for the Commission’s considerations: 


 


• Participation in the fund should be on an opt-in basis for all POUs. In no event should only 
select utilities, be it based on size or otherwise, be mandated to participate.  
 


• The fund should be prospective and only available on a forward-looking basis. That is, 
utilities should not be able to draw from the funds to support claims associated with past wildfires.  


 


• The fund must be held in trust, such that the funds could not be repurposed for other uses 
at a later date.  


 


• The fund should cover costs arising from a utility-ignited wildfire that are not the result of 
negligence.   
 


• The fund should carefully consider a utility’s individual insurance coverage. The availability 
of the fund should not be a substitute for utilities procuring their own, separate insurance policies.  
 


• A statewide fund must include protections that ensure one utility with significant claims 
cannot “drain” the fund or make it in any other way insolvent for use by other electric 
utilities. The State should consider how the statewide fund would be appropriately capitalized 
according to risk and how the fund would be replenished once drawn.  


 


• Contributions would need to take into account the utilities’ relative wildfire risk profiles, 
geographies, sizes, and operating budgets, among other factors. A one-size-fits-all approach 
will not work.  


 


• The fund must be appropriately structured to be sustainable over multiple years. Given the 
changing climate and its impacts on wildfires, the fund must be durable enough to withstand 
multiple years of high-cost catastrophic wildfires. 
 


• If the fund relies on utility ratepayer contributions, the contributions must be structured in a 
way that protects against cost shifts from one customer group to another.  Any charge 
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should be applied fairly across utility customers. Any POU funding must be recognized as tax 
exempt funds and may not be used or co-mingled with taxable funds.  Any funding approach must 
be constructed to prevent risking any POU’s tax exempt status or risking a gift of public funds 
liability.   


 


• If the fund is limited to recovery from “catastrophic” wildfires, the determination of whether 


a wildfire is “catastrophic” for a utility must be made relative to that utility’s specific 


conditions. Any fund would have to be carefully crafted to ensure utilities of all sizes can realize 


value.  


 


• To the extent a utility would need to demonstrate it meets certain standards to participate in 


the fund, the utility’s mitigation planning efforts required by SB 901 should be taken into 


consideration. Utilities should be required to demonstrate compliance with the provisions of SB 


901 as a pre-requisite for drawing from the fund.  


 
It has also been suggested that a statewide electric utility catastrophic wildfire fund would only be feasible 
in conjunction with a more centralized approach to regulating utility wildfire safety practices. We do not 
believe centralized regulation is a prerequisite to fund participation. First, we note that statewide electric 
utility standards already exist, which even POUs and cooperatives that are not under the jurisdiction of the 
CPUC recognize as reflecting industry standard. These standards include, federal North American Electric 
Reliability Corporation (NERC) standards, vegetation management standards pursuant to CPUC’s GO 95, 
powerline inspection standards pursuant to GO 165, and the statutory directive pursuant to SB 901 to 
develop wildfire mitigation plans.  
 
In light of these existing standards, we are not convinced that additional, centralized state regulation will 
improve safety. To the contrary, a POU’s or Cooperative’s intimate knowledge of their local service territory 
informs their specific safety standards that exceed existing industry standards. A new centralized approach 
to regulations would, by its very nature, be more formulaic and less responsive to local conditions. It could 
actually be detrimental to utility wildfire safety mitigation efforts that reflect local conditions.  
 
Finally, other stakeholders have suggested broader catastrophic wildfire fund concepts that could be used 
to reimburse Californians for all wildfire damages, regardless of ignition source. We believe the commission 
should explore these concepts as, based on the most recent CalFire data, electric utility infrastructure is 
responsible for igniting only 10% of wildfires.  
 


IV. Community and Wildfire Victim Impacts 
 
A primary concern from recent wildfires is the devastating impacts of wildfires on communities and 
residents. The members of our organizations have experienced this devastation first hand and we are 
working diligently with our local government partners to address community needs. We strongly support 
investments to improve communication and coordination between fire officials and utilities, especially to 
facilitate sharing of critical fire weather data. Additionally, we urge the state to lead an effort to streamline 
access to disaster relief to ensure communities are supported and electric service can be promptly 
restored.  
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V. Other Policy Considerations to Reduce the Risk and/or Impact of Wildfires 
 
Publicly owned electric utilities and cooperatives are committed to implementing robust safety and wildfire 
mitigation practices to ensure the delivery of safe, reliable and affordable electricity. The following policy 
considerations we believe, supplement and enhance POU and Cooperative commitment to a safer 
California.  
 


a) Improving Statewide Coordination  
 
We have observed that there is room to improve statewide coordination on wildfire efforts. It would be 
prudent to investigate the creation of a Wildfire Safety Council or some similar body, or high-level 
government official, to oversee all wildfire prevention efforts undertaken by CalFire, the Office of 
Emergency Services and the California Public Utilities Commission (CPUC). There does not appear to be 
one agency that coordinates all statewide wildfire mitigation efforts, ranging from utility safety standards, to 
forest management, to local planning practices. Putting a council, or person, in charge of these efforts may 
prove beneficial to overall risk reduction efforts. We envision that such a council would be empowered to 
establish regular meetings of agencies with wildfire related activities, to identify cost-effective and feasible 
measures to improve public safety, and to work with stakeholders to identify goals and the measures 
needed to accomplish them.  
 


b) Strengthening Coordination Between Transmission-Owning and Transmission-
Dependent Utilities, and Water Agencies 
 


Both water utilities and impacted electric utilities face unique challenges associated with IOU de-
energization events. For example, the de-energization of water pumping stations can limit a water utility’s 
ability to provide adequate supply and maintain water pressure. A lack of supply can reduce firefighting 
capabilities and a lack of adequate water pressure increases the risk of drinking water contamination. 
Advance notice is one option that can help a water utility at least partially mitigate these problems.  
 
Similarly, some POUs are interconnected with the surrounding or neighboring IOU in such a configuration 
that it is likely that a preemptive de-energization decision of the IOU would also result in power outages to 
all or a portion of the POU’s customers. The IOU making the decision to de-energize is unlikely to have 
contact information for the POU’s medical baseline or other vulnerable customers, or knowledge of the 
critical infrastructure located in the POU’s territory. Additionally, the affected POU may need to preposition 
its own employees to help provide an orderly and safe restoration of power within its service territory. 
 
Because of these unique challenges, the IOUs will need to have a high degree of coordination with the 
POUs and water utilities in or neighboring their service territory. There should be assurances that the 
channels of communication are open and that each IOU is responsive to requests by a POU or water 
agency to discuss coordination prior to this upcoming wildfire season. 
 


c) Improving Forest and Vegetation Management 
 
In addition to climate change, historical forest management practices have contributed to thick stands of 
forests that act as explosive tinder. Proper fuel treatment and vegetation management support forest health 
and help mitigate the risk of larger fires that would result in serious public health and safety concerns as 
well as significantly higher air pollution and greenhouse gas emissions in the future. The state has begun to 
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address this problem, as outlined in a presentation by CalFire staff to the commission on February 25. 
However, additional resources are needed at the state and federal levels to support enhanced forest 
management efforts. For this reason, we support Governor Newsom’s efforts to partner with the governors 
of Washington and Oregon to call on the federal government to double its investment in managing federal 
forestlands. Continued improvements can be made by doing more prescribed burning and more 
mechanical thinning where applicable and we support the state’s continued efforts to increase investments 
in forest management.  
 
We also support efforts to bring to light the critical role of landowners in maintaining defensible space and 
reducing the potential impacts of wildfires; we suggest that the State should engage in public education 
campaigns to urge landowners to ensure their property is in compliance with applicable defensible space 
requirements. Recent policies at the federal and state levels take important steps to address challenges 
that utilities face in managing vegetation around their infrastructure. The State must provide a framework to 
assist POUs to expedite the vegetation management around power line rights-of-way with CEQA 
exemptions similar to the recent federal exemptions that are being implement for federal lands.  POUs in 
many cases have been waiting up to two years for vegetation management permits.  
 
Furthermore, we support efforts to increase workforce training and development opportunities in the context 
of fire prevention and suppression. As proposed in CalFire’s Community Wildfire Prevention & Mitigation 
Report, released in February 2019, we are supportive of having the Natural Resources Agency identify 
specific opportunities for developing workforce training programs that could increase the number of 
properly trained individuals available to assist with fuels reduction and forest management efforts, among 
other areas.   
 


d) Improving Fire Suppression and Emergency Response 
 
Protecting communities is the top priority and, towards that end, we agree with many policymakers that 
California must have a 21st century public safety system able to readily alert residents of impending 
disasters, including wildfires, and to put forward sufficient resources to respond accordingly. Legislation in 
2018 was enacted to improve public alert systems and to increase the effectiveness of the state’s mutual 
aid response system. It is vital that we continue to build on these improvements. This should include 
ensuring CalFire and local fire departments are adequately staffed and have sufficient resources to 
suppress fire. We understand that firefighting resources are inadequate in some areas. As an example, the 
City of Redding has historically only been able to staff their fire engines with two firefighters, as opposed to 
the standard three. To improve fire response in the community, the City of Redding Electric Utility will be 
funding an additional 12 firefighting positions to improve the city’s capabilities. These deficiencies must 
continue to be remedied statewide.  
 


e) Creating a Culture of Preparedness 
 
Many have said we live in a new normal where wildfires strike unexpectedly and quickly, forcing the 
evacuation of thousands. The state must undertake robust public education efforts to ensure residents, 
particularly those in areas of high wildfire threat, have a plan in place to respond quickly to wildfires. This 
will help reduce issues during evacuations and will hopefully save lives. We support customer education 
campaigns to support emergency preparedness in their communities. These efforts include providing 
information on how community members can be prepared in the event of a power outage. We welcome the 
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opportunity to partner with the Governor, State Legislature, and our local government colleagues on a 
broader effort that would reach all Californians.  
 


f) Addressing Local Planning  
 


Millions of people live in areas of high wildfire threat. We support efforts to re-evaluate local planning and 
development policies for business and residences in these areas, including those in the wildland-urban 
interface. We also agree with the recommendation of the Rural County Representatives of California to 
work with local governments to establish best practices on development in high wildfire threat areas to 
protect public safety.  
 
In closing, thank you for your consideration of our comments and for your service and commitment to 
addressing this important issue. Please do not hesitate to contact any of us or our staff with questions.  
 
Sincerely, 
 


 
Barry Moline        Randy S. Howard 
Executive Director      General Manager 
California Municipal Utilities Association    Northern California Power Agency 
 
       


  
   
 
 


Southern California Public Power Authority 


 
Jessica Nelson 
General Manager  
Golden State Power Cooperative 


 
Cc: The Honorable Gavin Newsom, Governor of California 


The Honorable Toni Atkins, President Pro Tempore of the California State Senate 
The Honorable Anthony Rendon, Speaker of the California State Assembly 
The Honorable Ben Hueso, Chair of the Senate Committee on Energy, Utilities and Communications 
The Honorable Chris Holden, Chair of the Assembly Committee on Utilities and Energy 
Members, Senate Committee on Energy, Utilities and Communications 
Members, Assembly Committee on Utilities and Energy 


 
Attachments:  


a. Rating Action: Moody's revises LADWP's outlook to negative; affirms the Aa2 rating on LADWP's 
$9.32 billion power system revenue bonds, Moddy’s Investors Service, March 18, 2019 


b. California Public Power Utilities Are Better Able To Temper Wildfire Related Liability Exposures 
Than IOU Counterparts, S&P Global Ratings, February 28, 2019 


c. FAQ: California public power utilities are not immune to wildfire risks, Moody’s Investor Service, 
April 9, 2019 
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Public power utilities - US


FAQ: California public power utilities are not
immune to wildfire risks
Pacific Gas and Electric Company's (PG&E, ratings withdrawn) bankruptcy highlights the
risks California electric utilities face from climate change, including financial liabilities that
arise following a wildfire. While much of the public attention has been directed at PG&E
and the other investor-owned utilities (IOUs), municipal utilities and joint-action agencies
(JAAs) are not immune to inverse condemnation wildfire-related liability risk. In fact, inverse
condemnation has its roots with municipal enterprises and local California governments
being liable for damage to personal property caused by government property.


» What is inverse condemnation and how can it affect California municipal utilities?
Inverse condemnation requires compensation to private property owners whose property
is damaged by public use property, irrespective of whether the public entity acted
negligently or violated regulations. Both California municipal enterprises and local
governments are exposed to this risk with the view that payment for the claims or
damages will be shared across the municipality or the municipal enterprise.


» What are the primary differences between California municipal utilities and IOUs
concerning inverse condemnation and wildfire risk? The inverse condemnation
risks are identical; however, the exposure differs greatly. Municipal utilities have a higher
degree of certainty around inverse condemnation cost recovery because local rate
autonomy enables them to pass through such costs. That said, customer pushback to a
rate increase could occur if the size of the claim is material. From a physical perspective,
municipal utilities’ wildfire exposure is much lower than the IOUs’ because of the
topography and size of the service territories.


» According to the CPUC fire threat map, which municipal utilities are most
exposed to potential wildfires? We have categorized municipal utilities that we rate
across a risk spectrum based on information from the fire threat map; nearly all have low
to moderate exposure to wildfire risk.


» How are JAAs' credit quality affected by wildfires? Exposure to wildfires and inverse
condemnation will most likely affect the credit quality of a JAA through changes in the
credit quality of one or more of the participants. Because of the strength of the take-
or-pay (TOP) contracts, an asset-level impairment following a wildfire would not weigh
on the JAA credit quality as long as the participant pool credit quality is unchanged
and the participants continue to honor their respective TOP contracts. Alternatively,
participant credit quality could be negatively affected if a JAA-owned asset causes an
inverse condemnation event because those claims are borne by each JAA participant.



http://www.surveygizmo.com/s3/1133212/Rate-this-research?pubid=PBC_1166393
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What is inverse condemnation and how can it affect the California municipal utilities?
Under Article 1, Section 19 of the California Constitution, inverse condemnation requires compensation to private property owners
whose property is damaged by public use property, irrespective of whether the entity owning the public use property acted negligently
or violated regulations. The courts have applied inverse condemnation broadly with the understanding that the cost of the damage
would effectively be socialized by the parties that derive benefits from the public use of the property. In the case of a municipality or a
municipal enterprise, the costs associated with the damage to personal property caused by the assets owned by a municipality would
be recovered through higher rates, taxes or fees charged to residents or customers across the municipality. Because utilities face inverse
condemnation related claims irrespective of whether the utility acted negligently or violated regulations, utilities have effectively
become the default insurance provider for wildfire liabilities, a risk that is outside the scope of operations and one that substantially
increases the risk spectrum for utilities. In that regard, our view of the state's municipal utilities' credit profile will depend upon actions
taken by state policymakers and legislators to limit or mitigate wildfire litigation risk that accompanies inverse condemnation related
claims.


Inverse condemnation is rooted in property rights protected by the Fifth Amendment of the US Constitution, and the constitutional
principle is not new. In 1885, the California Supreme Court held that the constitutional clause granted private property owners the
right to compensation in the event a public improvement did not physically take or purchase a property, but rather caused tangential
harm to the property and losses to the property owner. California is one of two states that applies this principle. Alabama is the
other, although its application is not as strict as California's approach. While the California local government sector is exposed to
inverse condemnation damage claims following a natural disaster, the municipal electricity sector is more vulnerable because electric
equipment presents an inherent risk of fire to private properties given the frequency and severity of wildfires throughout the state. For
example, Los Angeles Department of Water & Power's (LADWP, Aa2 negative) insurer recently settled wildfire claims related to the
2013 Powerhouse Fire for about $100 million, of which LADWP was responsible for its $3 million deductible with $1 million recovered
from the insulator manufacturer.


What are the primary differences between California municipal utilities and IOUs concerning inverse
condemnation and wildfire risk?
Regarding inverse condemnation, there is no difference between the risk faced by IOUs and municipal utilities in California. Both types
of utilities have the same potential liabilities should their equipment be found to be the cause of a wildfire irrespective of whether
negligence had occurred or regulations had been violated. However, the ability and approach to recover costs are very different.


Municipal utilities, which operate under a cost plus model with limited incremental margin opportunity, have the ability to set rates
to recover costs through their respective local boards or city councils, including costs associated with natural disasters, such as
earthquakes, wildfires and floods. The rate setting process typically occurs over a relatively short period, particularly when compared
to IOUs. Inverse condemnation principles are predicated on the belief that such costs that are not recovered through third-party
insurance can be effectively socialized and recovered through higher rates, taxes or fees charged to residents or customers across the
municipality.


By comparison, the IOUs’ ability to recover such costs are conditional and require a request to the California Public Utilities
Commission (CPUC) for approval of recovery of such costs wherein the matter is litigated, prudency is determined and a decision on
recovery is rendered. Under the current framework, the ability for IOUs to recover such costs is considerably less certain and takes
substantially more time with ultimate recovery dependent upon the facts and circumstances in each case.


While the recovery mechanism is more streamlined and more certain for a municipal utility, one area of concern for municipal utilities
is their ability to seamlessly absorb and spread the costs associated with an outsized wildfire related claim, when it occurs, over their
customer base. This concern is amplified for the smaller municipal utilities.


Regarding wildfire risk, the differences between IOUs and municipal utilities are notable. From a service territory perspective, the IOUs
are the dominant provider of electric service in the state providing service to 89% of the state’s land area (based upon square mileage)


This publication does not announce a credit rating action. For any credit ratings referenced in this publication, please see the ratings tab on the issuer/entity page on
www.moodys.com for the most updated credit rating action information and rating history.
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or about 139,205 square miles.1Two investor-owned utilities alone — PG&E and Southern California Edison Company (SCE, Baa2
negative) — together provide electric service to nearly 78% of the state’s square mileage, about 122,300 square miles.2,3 The sheer size
of these service areas, from a wildfire prevention and mitigation standpoint, makes the task quite challenging for each of these utilities.
In contrast, the largest municipal utility by customers, LADWP, has a 500 square mile service territory or 0.3% of the state; the largest
by land area, Imperial Irrigation District (IID, A1 stable) serves 6,471 square miles or about 4.1% of the state.


The CPUC, based on information from California Department of Forestry and Fire Protection (Cal Fire), has developed a fire threat
map intended to measure an area’s vulnerability to utility-caused wildfire risk. The purpose of the map is to help the state’s IOUs and
municipal utilities identify which areas of their respective service territories have the greatest vulnerabilities to wildfires with the goal of
prioritizing their remediation plans around those at-risk areas. To help frame the issue, the CPUC designated areas categorized as Tier 2
as having elevated wildfire risk and areas categorized as Tier 3 as having extreme wildfire risk. Based upon this categorization, the CPUC
estimates that about 45% of the state’s square mileage, or about 70,305 square miles, falls into areas that are considered Tier 2 or Tier
3 risk exposure.4


Based upon our review of regulatory filings by the state's IOUs with the CPUC, we calculate that the IOUs serve 90% of the square
miles, or 63,441 square miles, in the state identified as Tier 2 or Tier 3.5,6,7,8,9,10 The remaining 10% in the Tier 2 or Tier 3 categories,
or slightly less than 6,900 square miles, is served principally by municipal utilities. However, more than half of the remaining square
miles identified as Tier 2 or Tier 3 served by municipal utilities includes land areas in sparsely populated portions of northern California,
including the counties of Trinity and Lassen. Based on the CPUC fire threat map, we estimate that 90% of the publicly owned utilities'
service territories in these two counties are classified as Tier 2 and Tier 3, representing about 3,650 square miles11, leaving about
3,200 square miles, or less than 5% of the state's square mileage, identified as Tier 2 and Tier 3 spread across the remaining California
municipal utilities. To put these numbers into perspective, the estimated square mileage served by municipal utilities (after adjusting
for Trinity and Lassen) in Tier 2 or Tier 3 represents 2% of the state’s square mileage and about 19% of the square mileage served by
municipal utilities. By comparison, the estimated square mileage served by IOUs in Tier 2 or Tier 3 represents about 41% of the state’s
square mileage and about 46% of the square mileage served by IOUs.


According to the CPUC fire threat map, which municipal utilities are most exposed to potential
wildfires?
We have categorized the municipal utilities that we rate in California across a risk spectrum based on the information from the CPUC
fire threat map. Specifically, we categorized the risk to utilities from wildfires primarily based on the percentage of a municipal utility’s
service territory that was deemed to be Tier 2 – Elevated or Tier 3 – Extreme on the CPUC fire threat map. We then created a relative
scale of the sector’s exposure to wildfire risk by using three buckets: low, moderate or elevated, as defined below.


» Low risk: No more than 10% of a service territory is Tier 2 – Elevated.


» Moderate risk: More than 10% or less than 50% of a service territory is classified as Tier 2 – Elevated OR up to 10% of a service
territory is classified as Tier 3 – Extreme.


» Elevated risk: More than 50% of a service territory is classified as Tier 2 – Elevated OR more than 10% of a service territory is
classified as Tier 3 – Extreme.


We also recognize that a utility's exposure to wildfire risk is not limited to the boundaries of the service territory and that some
generation or transmission assets owned by a municipal utility or through the city's participation in a JAA may physically reside in
another utility's service territory. In those cases, we examined the generation or transmission asset's relative exposure to wildfire risk
and adjusted our classification for the municipal utility accordingly.


Based on the above categories, Exhibit 1 details our assessment of the potential exposure to wildfire risk for the municipal electric
utilities in California that we rate, ranked by exposure and then by the level of debt outstanding.
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Below for each municipal issuer is a short summary explaining the rationale behind the specific categorization (Low, Moderate or
Elevated), a map detailing the service territory for those categorized as Elevated or Moderate, the rationale behind any recent rating
action taken on the municipal utility concerning wildfires (if applicable) and an identification of any tangible mitigants that influences
our credit view of the municipal utility.


Exhibit 1


Municipal utilities by fire risk


Utility Debt Outstanding ($'000) Rating Outlook Fire Risk 


Trinity Public Utilities District, CA 22,237 Baa1 Negative Elevated 


Los Angeles Department of Water & Power, CA Electric Enterprise 9,277,415 Aa2 Negative Moderate 


Sacramento Municipal Utility District, CA 2,523,775 Aa3 Negative Moderate


Turlock Irrigation District, CA 1,074,393 A2 Stable Moderate  


Anaheim (City of) CA Electric Enterprise, CA 671,217 Aa3 Stable Moderate


Glendale (City of) CA Electric Enterprise, CA 144,815 Aa3 Negative Moderate


Burbank (City of) CA Combined Utility Enterprise, CA 77,855 Aa3 Negative Moderate


Colton (City of) CA Electric Enterprise, CA 33,495 A3 Negative Moderate


Modesto Irrigation District, CA 654,335 A2 Stable Low  


Imperial Irrigation District, CA Electric Enterprise 530,590 A1 Stable Low  


Vernon (City of) CA Electric Enterprise 367,830 Baa3 Stable Low  


Roseville (City of) CA Electric Enterprise 207,725 A1 Stable Low  


Lodi (City of) CA Electric Enterprise 42,500 A2 Stable Low  


Source: Moody's Investors Service, California Public Utilities Commission
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Utility with elevated fire risk classification


Sources: Moody's Investors Service, California Public Utilities Commission


Trinity Public Utility District, CA (TPUD, Baa1 negative)


Debt outstanding: Approximately $22 million


Fire risk classification: Elevated


The district's elevated wildfire risk is reflected in the Tier 2 fire risk designation for nearly 100% of TPUD's 2,126 square mile service territory,
located in Trinity County, California. TPUD's fire exposure is heightened by the fact that 90% of its 740 miles of electric lines are above ground
and in forested areas.


TPUD, whose total assets approximate $50 million, has received about $136 million in claims related to the 2017 Helena wildfire. The district
has denied all of the claims, asserting it has evidence that its equipment was not at fault, and there is currently no litigation related to the fire
claims. It is unclear how much, if any, of this amount the district may ultimately be required to pay, because the cause of the fire remains the
subject of an ongoing review. If ultimately determined to be responsible for starting the fire, the district would be exposed to a substantial
liability, exemplifying the potential magnitude of this issue for the state’s municipal utilities.


We rate the district's 2010 Electric Revenue Bonds, which have $1.09 million outstanding and mature in April 2020. The 2010 bonds also
benefit from a debt service reserve fund equal to one year of debt service. These bonds are senior to the district's unrated 2017 Electric
Revenue Bonds, of which $20.7 million is outstanding.
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Utilities with moderate fire risk classification
Los Angeles Department of Water & Power (LADWP, Aa2 negative) Turlock Irrigation District (TID, A2 stable)


Sources: Moody's Investors Service, California Public Utilities Commission Sources: Moody's Investors Service, California Public Utilities Commission


Debt outstanding: Approximately $9.3 billion


Fire risk classification: Moderate


The moderate fire risk classification recognizes that about 15%
of LADWP’s 500 square mile service territory is within Tier 2
with a very limited 0.5% in Tier 3, according to the CPUC's fire
threat map. That said, the border of LADWP's service territory in
the LA Basin is adjacent to Tier 3 regions served by SCE, which
creates potential risk for LADWP to manage.


LADWP's wildfire risk management includes a multipronged
approach that benefits from LA's urban service area, which
enables rapid response time from the fire department. In
addition, LA exceeds the state's standards for spacing between
transmission lines and has implemented other fire mitigation
programs, including replacing distribution power lines' cross bars
with composite or steel material, as well as an active vegetation,
brush and tree management program.


LADWP's generation and transmission assets have low wildfire
risk because most of the assets are located outside of California
principally through their participation in the Southern California
Public Power Agency (SCPPA) JAA.


LADWP is currently subject to litigation regarding the cause
of the December 2017 Sylmar Creek Fire where LADWP’s
investigation has concluded that the utility's equipment did not
cause or contribute to the fire ignition.


The combination of LADWP having Sylmar Creek exposure,
coupled with the utility's service territory being surrounded by
Tier 3 areas served by SCE, were factors in our recent decision to
change LADWP's rating outlook to negative.


Debt outstanding: Approximately $1.1 billion


Fire risk classification: Moderate


The moderate fire risk classification recognizes that more than
10% of TID's service territory has been identified as Tier 2. TID
also has exposure to wildfire risk through a 12.54% participation
in NCTA – California – Oregon Transmission (TANC, Aa3
negative), a 340 mile transmission line that travels through
northern California to Oregon, and a 6.33% share in Northern
California Power Agency's NCPA – Geothermal Project (Aa3
stable). Both TANC and NCPA Geothermal are situated in Tier
2 and Tier 3 portions of the state, which is mitigated by TID's
relatively modest participation.


The area identified as Tier 2 in TID's service territory is a
mountainous region that is largely uninhabited with the
exception of a single residential community with approximately
600 electric meters. Electric distribution lines to these
customers are largely underground, reducing wildfire and related
inverse condemnation risk. TID has also increased fire patrols
in this region with a focus on the inspection of potentially
vulnerable equipment.


Given the limited exposure to wildfire risk in TID's service area
and its modest exposure through its participation in the two JAA
projects, we maintained a stable rating outlook at TID as part of
our recent affirmation of the A2 rating.
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Anaheim (City of) CA Electric Enterprise (Anaheim Electric, Aa3
stable)


Glendale (City of) CA Electric Enterprise (GWP, Aa3 negative)


Sources: Moody's Investors Service, California Public Utilities Commission Sources: Moody's Investors Service, California Public Utilities Commission


Debt outstanding: Approximately $670 million


Fire risk classification: Moderate


The moderate fire risk classification for Anaheim Electric
recognizes that approximately 5.7% of its service territory is
within an area classified as Tier 2 or Tier 3.


Most of the area identified in a fire threat zone is on the eastern
side of Anaheim Electric's service territory, encompassing the
outer boundaries of East Anaheim on the border of a state-
owned park area that includes the Santa Ana mountains. This
region is largely uninhabited. There is a transmission line that
cuts across the Anaheim Hills area, but the line is owned by SCE.


Nearly all (98%) of the power lines in Anaheim Electric's service
territory located within high fire risk zones as identified by the
CPUC fire threat map are underground. This significantly reduces
the risk of the utility sparking a wildfire, in Moody's view. The
city's wildfire strategy employs a multipronged approach with
active fire threat monitoring, regular vegetation management
and scheduled equipment inspections as well as more creative
techniques such as deploying goat herds to consume dried-out
vegetation in fire-prone locations.


Anaheim Electric's participation in SCPPA generation and
transmission projects do not increase its wildfire-related risk
because all of the projects are either located in non-Tier 2 or Tier
3 regions in California or are located outside of the state.


Since 98% of the power lines within the area identified as Tier
3 are underground, we view this risk as being largely mitigated
and as such, we maintained a stable rating outlook as part of our
recent affirmation of the Aa3 rating.


Debt outstanding: Approximately $145 million


Fire risk classification: Moderate


The moderate fire risk classification recognizes that
approximately 40% of GWP’s 31 square mile service territory is
within Tier 2 or Tier 3. Customer concentration in these areas is
approximately 8% of the approximate 90,000 electric meters
in GWP's service territory, a concern in light of the city's median
estimated home value of $675,000.


The location of nine fire stations within GWP’s service
contributes to rapid fire response times in the city. Additionally,
the city of Glendale has reciprocity arrangements with the cities
of Burbank and Pasadena, which help to collectively mitigate
fire risk in this region. Wildfire risk management policies include
enhanced protection measures, such as brush abatement and
increased tree trimming.


GWP secures most of its generating and transmission resources
through its participation in SCPPA projects, which does not add
to their wildfire exposure owing to the projects' location.


Notwithstanding the manageable size of the service territory
and the number of fire departments, we changed the rating
outlook to negative on GWP's debt as part of our recent rating
affirmation because of the relatively high portion of the service
territory classified as Tier 2 or Tier 3.
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Burbank (City of) CA Combined Utilities Enterprise (BWP, Aa3
negative)


Colton (City of) CA Electric Enterprsie (Colton, A3 negative)


Sources: Moody's Investors Service, California Public Utilities Commission Sources: Moody's Investors Service, California Public Utilities Commission


Debt outstanding: Approximately $78 million


Fire risk classification: Moderate


The moderate fire risk classification recognizes that
approximately 35% of BWP’s 17 square mile service territory
is within an area classified as Tier 2 under the CPUC fire threat
map. Customer concentration in these areas is limited to 3-5%
of the utility customer base, a concern in light of the city's
median estimated home value of $650,000.


The location of six fire stations within BWP’s 17 square mile
service territory contributes to the city's rapid fire response
times. The city of Burbank's fire department has reciprocity
relationships with the cities of Glendale and Pasadena. BWP has
undergrounded approximately 50% of the electric distribution
lines servicing customers in the fire risk zone.


BWP secures most of its generating and transmission resources
through its participation in SCPPA projects, which does not add
to their wildfire exposure owing to the projects' location.


Notwithstanding BWP's active mitigation efforts and a
manageably sized service territory, we recently changed BWP's
outlook to negative given the utility's exposure to Tier 2 wildfire
risk in its service territory.


Debt outstanding: Approximately $34 million


Fire risk classification: Moderate


The moderate fire risk classification recognizes that
approximately 20% of Colton’s service territory is within an area
classified as Tier 2 or Tier 3.


Mitigating steps to reduce the fire threats include the
undergrounding of a substantial portion of the electrical lines
in the classified area with the exception of a 12KV line that
heads into the canyon. Colton has explored mitigation strategies
around this specific line, including insulating or undergrounding,
but is awaiting further legislative developments from the state
before proceeding.


Colton secures most of its generating and transmission
resources through its participation in SCPPA projects, which
does not add to their wildfire exposure owing to the projects'
location.


The negative rating outlook at Colton is partly attributed to the
city of Colton's (A3 negative) negative rating outlook owing in
part to pension related issues.
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Exhibit 9


Sacramento Municipal Utility District, CA (SMUD, Aa3 negative)
Exhibit 10


SMUD UARP hydro plant and related transmission line


Sources: Moody's Investors Service, California Public Utilities Commission Source: Moody's Investors Service, California Energy Commission (CEC)


Sacramento Municipal Utility District (SMUD, Aa3 negative)


Debt outstanding: Approximately $2.5 billion


Fire risk classification: Moderate


SMUD’s moderate risk classification recognizes that while no portion of its service territory lies in zones classified as Tier 2 or Tier 3 under the
CPUC fire threat map (see Exhibit 9), it does have wildfire risk exposure through its ownership of the Upper American River Project (UARP),
a 688 megawatt hydro facility system, and its ownership of a transmission system that transports electricity from the hydro system into
SMUD's service territory. The UARP system is located in PG&E's service territory and is largely considered to be Tier 2, with some sections
considered to be Tier 3 (see Exhibit 10).


SMUD has an active, longstanding fire mitigation program and is currently developing a wildfire mitigation plan to comply with SB 901
requirements. In addition, SMUD also filed a detailed fire prevention and response plan for its UARP assets with the Federal Energy Regulatory
Commission (FERC) in 2015 in connection with the project's 50-year license operating license renewal, which FERC granted in July 2014.


During 2019, SMUD's proposed 2020-21 rate increases include a portion of the increases attributable to permanent planned spending on
wildfire mitigation efforts. This action is credit positive because it serves to inform customers of the importance of this capital spending and it
better aligns the interests of customers with an objective of the utility.


Because of SMUD's exposure to wildfires through its ownership of UARP, we changed the rating outlook to negative as part of our recent rating
affirmation. SMUD is also the largest participant with a 27.7% share in the NCTA - California-Oregon Transmission JAA whose outlook we
recently changed to negative, as discussed further below.
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Utilities with low fire risk classification


Modesto Irrigation District (MID, A2 stable)
Debt outstanding: Approximately $654 million


MID’s service territory is in a valley with a topography that
is flat, irrigated and consists primarily of towns or irrigated
farmlands. The farmland consists of mostly almond trees and
dairy farms with limited amounts of wild trees and brush. MID's
principal exposure to wildfire risk is through its 21.3% exposure
through TANC. MID’s low fire risk classification recognizes that
no portion of its service territory has been classified as a fire
threat, with limited incremental exposure through a JAA.


Imperial Irrigation District (IID, A1 stable)
Debt outstanding: Approximately $530 million


IID’s service territory consists of very little urban-wildland
interface, and what urban/nonurban interface exists is either
developed farmland or sparsely vegetated desert. IID’s low fire
risk classification recognizes that only a small section of its
service territory has been classified as Tier 2. This section, near
the Salton Sea, is largely unpopulated open land with a limited
number of electric customers.


Roseville (City of) CA Electric Enterprise (Roseville, A1
stable)
Debt outstanding: Approximately $210 million


Roseville’s low risk classification recognizes that no portion of
its service territory has been classified as a fire threat, and that
approximately 85% of the distribution lines are underground,
greatly mitigating direct wildfire risk. Roseville's wildfire exposure
is through its participation in three JAAs, a 12.0% share in NCPA
– Hydroelectric Project I (Aa3 stable), a 253 MW hydro project in
northern California, a 2.11% share in TANC and a 7.88% share in
the NCPA – Geothermal Project.


Vernon (City of) CA Electric Enterprise (Vernon Electric,
Baa3 stable)
Debt outstanding: Approximately $370 million


Vernon Electric’s low risk classification recognizes that no
portion of its service territory has been classified as a fire threat,
the small and urban nature of the service territory and the
existence of its own fire department, which greatly enhances its
response time.


Lodi (City of) CA Electric Enterprise (Lodi, A2 stable)
Debt outstanding: Approximately $43 million


Lodi's service territory is limited to a fairly dense urban footprint
that does not have any areas classified as Tier 2 or Tier 3. The
electric utility, which serves a 14 square mile territory, provides
distribution services with generation and transmission ownership
through JAAs. Roughly 53% of the utility’s distribution lines
are underground and the service territory is surrounded by
miles of grape vineyards which, with their open space and
moisture content, provide a good wildfire firebreak. Lodi's
wildfire exposure is through its participation in three JAAs, a
10.37% share in NCPA – Hydroelectric Project I, a 1.92% share in
TANC and a 10.28% share in NCPA – Geothermal Project.
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How are JAAs' credit quality affected by wildfires?
Exposure to California wildfires and inverse condemnation will most likely affect the credit quality of a particular JAA project through
potential changes in the credit quality of one or more of the participants in that JAA project. Recently, we changed the rating
outlook on several JAA projects, including nine SCPPA projects because of the change in outlook for the larger municipal utility
participants, including LADWP, as well as the city utilities of Glendale and Burbank (see Exhibit 11). Asset quality and asset location, key
considerations for assessing the credit quality of JAAs, were not key credit drivers behind these rating actions because the JAA assets
that serve the southern California area reside in areas outside of California and are not exposed to wildfire risk, including transmission
assets in Arizona and Utah, as well as generation assets in Utah and Washington. Moreover, the SCPPA JAA assets are located in regions
that are not considered Tier 2 or Tier 3 by the CPUC fire threat map.


Exhibit 11


Joint Action Agencies by debt outstanding


JAA Project 


Debt Outstanding ($ 


millions)  Rating Outlook 


Intermountain Power Agency, UT 861.73 A1 Negative 


SCPPA - Transmission Project Revenue, CA 486.41 Aa3 Negative 


SCPPA- Magnolia Project, CA 295.44 Aa3 Negative 


NCTA - California - Oregon Transmission 200.29 Aa3 Negative 


SCPPA - Milford Wind Corridor Phase 1 Project, CA 177.59 Aa2 Negative 


SCPPA- Mead-Adelanto Project Revenue, CA 80.70 Aa3 Negative 


SCPPA - Tieton Hydro Revenue, CA 48.00 Aa3 Negative 


SCPPA - Mead-Phoenix Project Revenue, CA 37.94 Aa3 Negative 


SCPPA - Mead-Adelanto Project Revenue, CA (LADWP Interest) 24.55 Aa2 Negative 


SCPPA - Mead-Phoenix Project Revenue, CA (LADWP Interest) 20.11 Aa2 Negative 


SCPPA - City of Burbank, CA 17.00 Aa3 Negative 


Source: Moody's Investors Service


Because of the nature of the TOP obligation that underpins JAAs, an asset level impairment that follows any type of natural disaster,
should it occur, would not immediately affect JAA credit quality as long as the credit quality of the participant pool remained
unchanged and participants continue to honor their respective TOP obligation. In an extreme case, the municipal participants'
willingness to continue paying their TOP obligations may become more problematic, particularly if the asset impairment results in the
assets being stranded. That said, we expect municipal participants will continue to honor their respective TOP obligation regardless of
the assets' condition.


Included in the list above is NCTA – California-Oregon Transmission (TANC), whose outlook we recently changed to negative. TANC
is the majority owner and operator of the California-Oregon Transmission Project (COTP), a 339 mile transmission line that runs
from Klamath county in southern Oregon to the tesla substation located south of the city of Tracy in San Joaquin county, CA. TANC
estimates that roughly 34% of the transmission line runs through Tier 2 and 1% runs through Tier 3 fire risk zones. The agency employs
an extensive, longstanding fire risk management plan to mitigate its exposure that includes semiannual aerial inspections; a rigorous
vegetation management program; as well as limiting crops and vegetation height in orchard areas. TANC has also formed a wildfire
advisory committee to ensure compliance with recently enacted laws, strengthen existing practices and monitor relevant legislative
and regulatory activities. The COTP line is also constructed entirely of steel lattice or single pole steel structures and the agency
maintains a 200-foot right-of-way around the transmission line that is kept clear of trees and large vegetation.


As discussed above, individual participant credit quality could eventually be affected should a JAA-owned asset be the cause of a
wildfire that leads to inverse condemnation claims because those claims would ultimately be borne by each participant on a pro-rata
basis. This risk is largely mitigated by the fact that the asset typically has asset-level insurance coverage and has implemented fire
mitigation strategies at the site. Within a typical JAA, there is insurance coverage for property damage and replacement, and there may
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be a specific policy for wildfires. JAA participants bear the cost of the insurance, and JAA participants would bear any claims that exceed
the asset level insurance on a pro-rata basis.


The other credit-related event that could arise from a large inverse condemnation claim within a JAA are situations where one or more
of the participants’ credit quality weakens materially because of a specific claim. In an extreme case, the step-up provisions in the JAA
documents serve to provide broad support to maintain the JAA’s credit quality.


Appendix A includes a list of rated California electric JAAs as well as the JAA's exposure to wildfire risk based upon the participant pool’s
exposure to that risk as well as an assessment of wildfire risk based upon the physical location of the asset, ranked by debt outstanding.


What mitigating strategies are being considered and being implemented by the state's municipal utilities?


From a legislative standpoint, under Senate Bill (SB) 901, the state’s municipal utilities must file specific wildfire mitigation plans by January
1, 2020. The filing of these reports will provide greater transparency about future initiatives and objectives along with the associated costs to
deal with this statewide climate change problem.


SB 901 also created a state Commission on Catastrophic Wildfire Cost and Recovery, which has been tasked with recommending options for
the governor and the California Legislature to consider how to socialize wildfire costs in an equitable manner and establish a fund to assist in
the payment of costs associated with wildfires. The commission has been asked to provide recommendations before July 1, 2019.


While there are a couple of catastrophe fund options under consideration, it appears that the wildfire liability insurance fund proposed by
Assemblyman Chad Mayes in Assembly Bill (AB) 235 has garnered the most attention. We understand that AB 235 would authorize both IOUs
and public power utilities to participate and would require each participating entity to make an initial contribution, as well as contributions to
replenish the account. If a participating utility were to incur costs because of a wildfire, those costs would be reimbursed by the fund. Many


aspects of the bill remain unresolved including how would costs be allocated and how would costs be replenished over time.12


Beyond the legislative efforts, most of the state’s municipal utilities have implemented active mitigation strategies, including the
undergrounding of distribution systems and active vegetation programs. In addition, utilities have identified a series of measures for their
entire electric system intended to prevent wildfires from occurring, minimize the spread of any fire that does occur and improve the resiliency
of its system. These measures include the installation of materials to reduce the risk of sparking, the strengthening of equipment exposed to
strong wind conditions, and the increased monitoring of fire conditions. We also believe that for most municipal systems, the cities’ sister
relationship with their fire departments help to serve as an ongoing and important mitigant for the municipal utilities, particularly those with
an urban footprint which can serve to shorten the response time to a particular fire.
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Appendix A


Exhibit 12


Joint Action Agencies by fire risk


Joint Action Agency Rating Outlook Debt Outstanding ($mm)  Participant fire risk Asset fire risk 


Intermountain Power Agency, UT A1 Negative 861.73 Moderate Low 


SCPPA - Transmission Project Revenue, CA Aa3 Negative 486.41 Moderate Low 


SCPPA - Canyon Power Project Aa3 Stable 323.37 Moderate Low 


NCPA - Hydroelectric Project 1 Aa3 Stable 315.53 Low Elevated


SCPPA - Magnolia Project, CA Aa3 Negative 295.44 Moderate Low 


NCPA - Lodi Energy Center, CA (Indenture Group A) A1 Stable 227.39 Low Low 


NCTA - California - Oregon Tranmission Aa3 Negative 208.40 Moderate Elevated


SCPPA - Milford Wind Cooridor Phase 1 Project Aa2 Negative 177.59 Moderate Low 


NCPA - Lodi Energy Center, CA (Indenture Group B) Aa2 Stable 115.19 Low Low 


SCPPA - Mead-Adelanto Project Revenue, CA Aa3 Negative 80.70 Moderate Low 


SCPPA - Tieton Hydro Revenue Aa3 Negative 48.00 Moderate Low 


SCPPA - Mead-Phoenix Project Revenue, CA Aa3 Negative 37.94 Moderate Low 


NCPA - Capital Facility Project, CA A2 Stable 33.64 Low Low 


SCPPA - Mead-Phoenix Project Revenue, CA (LADWP Interest) Aa2 Negative 28.90 Moderate Low 


NCPA - Geothermal Project, CA A1 Stable 28.77 Low Elevated 


SCPPA - Mead-Adelanto Project Revenue, CA (LADWP Interest) Aa2 Negative 21.40 Moderate Low 


The 'participant fire risk' was determined by calculating the weighted average of each JAA's participants' fire risk.
Source: Moody's Investors Service
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Moody’s related publications
Methodologies:


» General Principles for Assessing Environmental, Social and Governance Risks, January 2019


Sector In-Depth


» Regulated Utilities and Power — US: PG&E bankruptcy highlights environmental, social and governance risks in California, February
2019


» Regulated Electric and Gas Utilities — US: Climate-related disclosures by four major utilities vary in both depth and scope,
December 2018


Sector Comments


» Potential remedies to reduce California fire risk face competing interests, April 2019


» P&C Insurance — US: PG&E's bankruptcy likely to lower lawsuit recoveries and generate liability losses, January 2019


» Power Generation Projects and Power Companies — US: PG&E bankruptcy contagion impacts selected commodity suppliers,
January 2019


» P&C Insurance — US: PG&E bankruptcy announcement credit negative for US P&C insurers, January 2019


» Cross-Sector California wildfires could create material contingent liabilities and credit challenges, December 2017


Outlooks and Medians


» Public Power Electric Utilities — US: 2019 outlook stable, aided by sound cost recovery, adaptability to clean energy shift, December
2018


» Public Power Electric Utilities — US: Public Power Medians: Stability continues amid low energy prices, clean energy shift,
September 2018


Credit Opinions


» Anaheim (City of) CA Electric Enterprise: Update to credit factors following ratings affirmation, April 2019


» Glendale (City of) CA Electric Enterprise: Update following outlook change to negative from stable, April 2019


» Burbank (City of) CA Combined Utility Ent.: Update following outlook change to negative from stable, March 2019


» Turlock Irrigation District, CA: Update following affirmation of TID's A2 rating, March 2019


» Colton (City of) CA Electric Enterprise: Update to credit analysis, March 2019


» Los Angeles Dept. of Wtr&Pwr., CA Elec. Ent.: Update to credit analysis after outlook revised to negative, March 2019


» Trinity Public Utilities District, CA: Update following the downgrade to Baa1 from A2, March 2019


Press Releases


» Moody's revises Sacramento Municipal Utility District's (CA) outlook to negative; affirms Aa3 rating, April 2019
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Endnotes
1 Calculated based on IOUs responses to Data Requests from the California Public Advocates Office 18-10-007 and data presented in PG&E's 2019 Wildfire


Safety Plan Overview.


2 Pacific Gas and Electric Company's Wildfire Mitigation Plan, February 6, 2019


3 Southern California Edison Company's 2019 Wildfire Mitigation Plan, February 6, 2019.


4 CPUC, Decision 17-12-024 December 14, 2017, Decision Adopting Regulations to Enhance Fire Safety in the High Fire-Threat District, December 21, 2017.


5 PG&E, 2019 Wildfire Safety Plan Overview


6 CalPA-SDG&E-03 R.18-10-007 — SB901 Wildfire Mitigation Plan OIR SDG&E Response


7 Southern California Edison Company's (U 338-E) 2019 Wildfire Mitigation Plan, February 6, 2019


8 BVES response to CalPA-BV-R1810007-003 Attachment A, March 11, 2019


9 LU CalPeco Response to CalPA-Liberty-R1810007-003, March 11, 2019


10 PacifiCorp's Response to Public Advocates Office Data Request No. CalPA-PAC-R1810007-002, March 14, 2019


11 Trinity's total service territory is 2,126 sq. miles and Lassen's total service territory is 1,933 sq. miles.


12 Potential remedies to reduce California fire risk competing interests, April 3, 2019
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Rating Action: Moody's revises LADWP's outlook to negative; affirms the Aa2
rating on LADWP's $9.32 billion power system revenue bonds


18 Mar 2019


Approximately $9.32 billion power system revenue bonds affected


New York, March 18, 2019 -- Moody's Investors Service has revised the rating outlook to negative from stable
and affirmed the Aa2 rating on the Los Angeles Department of Water and Power, CA Electric Enterprise's
("LADWP") $9.32 billion of outstanding power system revenue bonds.


RATINGS RATIONALE


Today's rating action reflects Moody's view that the utility's operating environment in California has become
more challenging as legislators and other policy makers look for viable alternatives around laws and
proceedings involving the application of inverse condemnation while simultaneously balancing the potential
impact on municipal utilities and ratepayers. The potential risk of wildfires related to inverse condemnation
could materially impact the utility long-term as the frequency and intensity of these fires increase, coupled with
subsequent mudslides that often follow when heavy rains occur after a fire.


LADWP has the unfettered ability to effectively socialize any inverse condemnation costs across its customer
base in a relatively short time should additional funds be needed. This rate making structure provides
additional and more certain support not available to the investor owned utilities facing the same inverse
condemnation risk in the state. While the municipal ratemaking structure does provide greater certainty for cost
recovery of inverse condemnation costs, it does effectively transfer risks typically borne by insurance to the
utility and their ratepayers. Moreover, given the size of the potential claims following a wildfire and the degree
of frequency that they have occurred, the ability to seamlessly change customers' rates for inverse
condemnation claims may become in question, particularly given the severity and size of the wildfire and its
potential impact to customer rates. California Senate Bill 901 requires all electric utility's to prepare a wildfire
mitigation plan before January 1, 2020, which LADWP is developing and has already implemented mitigation
measures for many years.


We view LADWP as having moderate exposure to wildfire risk as LADWP's service territory is primarily urban
with about 15% of its 500 square miles classified as Tier 2 according to the CPUC's Fire Threat Map fire map
with a very limited 0.5% in Tier 3. LADWP's wildfire risk management includes a multipronged approach that
benefits from LA's urban service area that enables rapid response time from the fire department. In addition,
LA exceeds the state's standards related to the spacing between its transmission lines and has implemented
other fire mitigation programs including the replacement of the distribution power lines' cross bars with
composite or steel material, as well as an active vegetation, brush and tree management program. LADWP
maintains wildfire insurance coverage with a $185 million limit as well as a self-insurance fund with a $182
million, in addition to substantial property and excess liability insurance coverage. The wildfire insurance has
been sufficient to cover LADWP's exposure, but should insurance falls short or not pay timely, LADWP
maintains strong on balance sheet liquidity and access to its undrawn external bank lines of credit as well.
Finally, LADWP can raise its rates through its Energy Cost pass through rates within 90 days without regulatory
approval if LADWP needs emergency recovery of any unexpected high costs or to replenish any depleted
liquidity that was used during a potential short term shock.


LADWP's insurer recently settled wildfire claims related to the 2013 Powerhouse Fire for about $100 million, of
which LADWP was responsible for its $3 million deductible. The root cause was an equipment failure and not
LADWP's management of the line, and LADWP was able to subrogate against the manufacturer, a bankrupt
foreign company, with LADWP being able to recover $1 million. LADWP is currently in litigation related to the
cause of the December 2017 Sylmar Creek Fire where LADWP's investigation has concluded that LADWP's
equipment did not cause or contribute to the fire ignition.


Moody's acknowledges recent pronouncements from the governor's office to address these issues are credit
positive. This is consistent with Moody's expectation that state policymakers will look to ensure LADWP and
other utilities remain financially healthy to help the state meet its ambitious renewable targets and other public







policy goals. That said, the problem is complicated and multi-faceted, and the solutions, when identified, will
take several years to fully implement.


LADWP's Aa2 rating reflects its status as the largest US municipal electric utility that self-regulates its
monopolistic provision of essential electricity to a sizeable and diverse customer base in the City of Los
Angeles (Aa2 Stable), coupled with a record of cost recovery supported by the city's governing board that has
resulted in sustained strong financial metrics while maintaining competitive customer rates owing to the utility's
balanced competitive power supply mix. The utility continues to position itself to procure more renewable
energy to comply with local and state mandates, while executing on a plan to eliminate all of its coal-fired
generation. The rating incorporates the utility's ownership and able stewardship of a transmission network that
represents about 25% of the state's electric transmission grid, presenting opportunities for balancing and local
control and management, as well as challenges related to large reinvestment requirements.


RATING OUTLOOK


The negative outlook reflects the risks associated with the uncertain magnitude of potential contingent liabilities
related to inverse condemnation and the nearby wildfires affecting electric utilities in California, as well as the
execution risk around the implementation of legislative and regulatory initiatives at the state level that will
significantly mitigate these risks.


FACTORS THAT COULD LEAD TO AN UPGRADE


- An upgrade of LADWP's ratings is unlikely given the negative outlook. However, we could stabilize the
outlook if the financial impact of the wildfires is largely mitigated through regulatory, legislative, or judicial
action that we believe effectively mitigates the unknown risk to a higher level of certainty moving forward.


- Significant and consistent improvement in financial metrics with fixed obligation charge coverage ratio
exceeding 2.0x, coupled with a material deleveraging or reduced unfunded net pension liability.


- Successful implementation of the power supply transformation plan to a predominantly renewable energy
portfolio while remaining cost competitive and reliable.


FACTORS THAT COULD LEAD TO A DOWNGRADE


- Failure to pass legislation or enact regulatory measures to largely mitigate the impact of inverse
condemnation risk exposure from wildfires on utilities is likely to put additional downward pressure on LADWP.


- Material increase in direct leverage or unfunded adjusted net pension liability that weakens financial metrics
on a sustained basis


- Higher than expected costs related to obtaining greater renewable resources; transitioning out of the 1,800
MW coal-fired Intermountain Power Project; or a burdensome General Fund transfer to the City


- Rates become externally regulated


LEGAL SECURITY


The power system revenue bonds are secured by the net revenues of the power system. The bond covenants
are relatively weak with a sum sufficient rate covenant and no debt service reserve requirement, while
additional bonds can be issued if adjusted net income for 12 consecutive months in the preceding 18 months
before the new debt is issued equals 1.25x the forecast maximum annual debt service including the new debt,
subject to adjustments like the inclusion of already approved rate increases and expected new income from
system expansions. While there are no indenture required reserves, LADWP maintains an unrestricted Debt
Reduction Trust Fund that equaled $466.8 million as of December 31, 2018 as well as other significant liquidity
sources included strong available cash on hand and a large amount of unused capacity under its bank lines of
credit.


PROFILE


LADWP is the nation's largest municipal electric utility that operates with self-regulated cost recovery. LADWP
provides electric service to about four million residents in a 500 square mile service area, making it the third
largest California electric utility in terms of customer demand. LADWP does not have dominant customers as
its top 10 customers represent about 10% of total revenues. The utility has a major generation and
transmission presence in the western region with net dependable generating capacity of 7,852 MW and







ownership of 25% of the state's transmission assets.


METHODOLOGY


The principal methodology used in these ratings was US Public Power Electric Utilities With Generation
Ownership Exposure published in November 2017. Please see the Rating Methodologies page on
www.moodys.com for a copy of this methodology.


REGULATORY DISCLOSURES


For ratings issued on a program, series or category/class of debt, this announcement provides certain
regulatory disclosures in relation to each rating of a subsequently issued bond or note of the same series or
category/class of debt or pursuant to a program for which the ratings are derived exclusively from existing
ratings in accordance with Moody's rating practices. For ratings issued on a support provider, this
announcement provides certain regulatory disclosures in relation to the credit rating action on the support
provider and in relation to each particular credit rating action for securities that derive their credit ratings from
the support provider's credit rating. For provisional ratings, this announcement provides certain regulatory
disclosures in relation to the provisional rating assigned, and in relation to a definitive rating that may be
assigned subsequent to the final issuance of the debt, in each case where the transaction structure and terms
have not changed prior to the assignment of the definitive rating in a manner that would have affected the
rating. For further information please see the ratings tab on the issuer/entity page for the respective issuer on
www.moodys.com.


Regulatory disclosures contained in this press release apply to the credit rating and, if applicable, the related
rating outlook or rating review.


Please see www.moodys.com for any updates on changes to the lead rating analyst and to the Moody's legal
entity that has issued the rating.


Please see the ratings tab on the issuer/entity page on www.moodys.com for additional regulatory disclosures
for each credit rating.
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California Public Power Utilities Are Better Able
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NEW YORK (S&P Global Ratings) Feb. 28, 2019--Several terrible wildfires have
struck California in recent years, and authorities allege that electric
utility power lines caused some of these fires. The resulting significant
personal and property damage, including the loss of lives, has led many
affected to bring substantial legal claims for damages against some of the
state's electric utilities. For example, estimates of claims against the
Pacific Gas & Electric Co., are in the tens of billions of dollars.
Nevertheless, S&P Global Ratings believes regulatory and operational factors
temper the exposure of California's public power utilities to potential
wildfire-related liabilities. Overall, we believe these characteristics
distinguish California's rated public power utilities from the downward rating
pressures S&P Global Ratings has identified for the state's investor-owned
utilities. (For more information, see, "Will California Still Have An
Investment-Grade Investor-Owned Electric Utility?," published Feb. 19, 2019,
on RatingsDirect). Consequently, we do not see the same downward rating
pressure on California's public power utilities because of wildfire-related
liabilities.


REGULATION
We understand that, under California law, courts can apply the doctrine of
"inverse condemnation" to both investor-owned and municipal electric
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utilities. The doctrine provides that if a state actor or a company providing
services to the public, like an electric utility, is the substantial cause of
property destruction, whether or not through negligence, it can be held liable
for damages to affected property owners.


Compared with investor-owned utilities, the state's public power utilities do
not need regulatory approval to raise rates or issue debt to fund claims to
the extent they are liable for wildfire-related liabilities because of the
application of inverse condemnation. This ability to set rates and issue debt
as needed supports our view that, comparatively and within limits, public
power utilities are in a better position than investor-owned utilities to
address wildfire-related liabilities including recovering from ratepayers
amounts paid as judgments. Put another way, in our view, the credit quality of
the public power utilities we rate does not hinge on the constraints of
California's regulatory framework. By comparison, we believe that California's
current regulatory construct, particularly the lack of clarity surrounding
investor-owned utilities' ability to recover wildfire-related liabilities,
weighs on the creditworthiness of those utilities.


GEOGRAPHY
In addition to assigning considerable weight to the cited regulatory
distinctions, our analysis also considers geographic attributes of
California's public power utilities. The utilities' transmission and
distribution lines are principally within urban service territories, which we
believe are less prone to power lines sparking catastrophic wildfires like
those affecting the California investor-owned utilities we rate. Some of the
state's investor-owned utilities have expansive service territories that
include rural and exurban areas with significant combustible vegetation that
might be prone to wildfires.


Furthermore, the transmission and distribution lines of the primarily urban
public power utilities we rate tend to fall outside the areas designated as
high fire danger zones by the California Public Utilities Commission (CPUC)
and the U.S. Forest Service. Exceptions include portions of some utilities'
service territories, like the Los Angeles Department of Water & Power (DWP).


OTHER CONSIDERATIONS


Participation in transmission projects
About a dozen southern California utilities and 15 northern California
utilities import substantial amounts of electricity from other states through
participation in the long-distance transmission projects of the Southern
California Public Power Authority and the Transmission Agency of Northern
California. These joint-action agencies' transmission lines extend hundreds of
miles in some cases. Some of these transmission lines traverse barren desert
regions, with little risk of wildfires or property damage. Other lines span
areas with combustible vegetation that might be prone to wildfires.


We believe that participation in these projects could expose municipal


WWW.STANDARDANDPOORS.COM/RATINGSDIRECT FEBRUARY 28, 2019   2


California Public Power Utilities Are Better Able To Temper Wildfire Related Liability Exposures Than IOU
Counterparts







utilities to fire risks from sparking high-voltage transmission lines.
Furthermore, participating utilities might be obligated to cover wildfire
damage claims against the joint-action agencies, including possible findings
of inverse condemnation liability. However, we have not seen this happen and
are unaware of fire claims against joint-action agencies.


Two public utilities are facing lawsuits
We have identified two public power utilities, DWP and Trinity Public Utility
District, which are facing lawsuits seeking compensation for wildfire damage.
DWP management reports the utility is contesting the claims and believes that,
if found liable, its robust financial reserves and insurance policies can
cover judgments related to these claims. Trinity also reports that it is
contesting the claims. We are monitoring the lawsuits for possible ratings
implications.


Legislative developments
Despite legislative directives that California utilities mitigate fire risks,
in our view, wildfires attributable to utilities will persist because it will
take time for them to implement fully fire-mitigation measures. California
enacted SB1028 in 2016 and SB901 in 2018, requiring investor-owned and
municipal utilities "to construct, maintain, and operate . . . electrical
lines and equipment in a manner that will minimize the risk of catastrophic
wildfire posed by those electrical lines and equipment." The legislation also
requires investor-owned utilities to submit annual wildfire mitigation plans
to the CPUC.


Although there has been considerable discussion surrounding legislatively
reigning in the financially onerous inverse condemnation doctrine, we have yet
to see concrete steps in that direction. Notwithstanding what we view as
distinguishing characteristics for California's rated public power utilities,
the potential for liability under inverse condemnation remains an integral
component of our analysis of public power utilities, and we will continue to
conduct case-by-case assessments of utilities' management of this risk and
financial capacity to cover wildfire-related liabilities.


This report does not constitute a rating action.


S&P Global Ratings, part of S&P Global Inc. (NYSE: SPGI), is the world's
leading provider of independent credit risk research. We publish more than a
million credit ratings on debt issued by sovereign, municipal, corporate and
financial sector entities. With over 1,400 credit analysts in 26 countries,
and more than 150 years' experience of assessing credit risk, we offer a
unique combination of global coverage and local insight. Our research and
opinions about relative credit risk provide market participants with
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information that helps to support the growth of transparent, liquid debt
markets worldwide.
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Commission on Catastrophic Wildfire Cost and Recovery 
Governor's Office of Planning and Research 
1400 1Qth St 
Sacramento, California 95814 
wildfirecommission@opr.ca.gov 


Commissioner Carla Peterman, Chair 
Commissioner Michael Kahn 
Commissioner Michael Wara 


Commissioner Dave Jones 
Commissioner Pedro Nava 


SUBJECT: SMUD Response to Commission's Request for Comment 


Dear Commissioners: 


'•' 


The Commission on Catastrophic Wildfire Cost and Recovery ("Commission") has been 
tasked with assessing issues surrounding catastrophic wildfire costs and damages and 
recommending "changes to law that would ensure equitable distribution of costs among 
affected parties." SMUD appreciates the complexity of the critical task before the 
Commission and is pleased to offer the following in response to your Request for 
Comment. SMUD was also pleased to participate on panels at your March 13, 2019, 
meeting in Redding, California, and to provide input at your April 3, 2019, meeting in 
Santa Rosa, California. Written statements of the oral comments provided at those 
meetings are attached to these comments. 


SMUD is the local, publicly owned, electric service provider to the greater Sacramento 
area. We serve over 600,000 customers in our 900 square mile service territory. We 
also operate a federally licensed hydroelectric system in El Dorado County and maintain 
resources in Placer and Solano counties. Safety and reliability are SMUD's priority as 
delineated in our strategic directions adopted by our elected Board of Directors. 


SMUD has a long history of proactively implementing measures to prevent and mitigate 
the risk of potential fire ignition and spread. SMUD has already adopted a robust set of 
measures that address these risks. However, SMUD recognizes that climate change 
and other developments affecting the environment within which we operate has 
increased the potential frequency, size and length of wildfire risk in California. 
Addressing this new "normal" will require a multi-prong attack; utility responsibility, 
sustainable funding, and liability reform must all be part of any solution. 


Arlen Orchard, Chief Executive Officer & General Manager 
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SMUD supports a fault-based liability system for wildfire risks. The current application 
of inverse condemnation and strict liability is unsustainable, especially in instances in 
which the electric utility has met required standards for the construction, operation and 
maintenance of its electric transmission and distribution system. SMUD and other 
utilities should remain liable for wildfire costs when we're at fault; that's only fair. 
However, utilities should not be held strictly liable for wildfire damages when the utility 
acted responsibly and reasonably and met all standards. Strict liability accruing from 
inverse condemnation must be changed; it should be replaced by a risk-based, fault
based system. 


While we must not lose sight of the personal devastation inflicted on each and every 
member of a community·impacted by wildfire, we must also be mindful of the inequities 
that result from shifting these costs to utilities regardless of fault. Publicly owned utilities 
like SMUD, which don't have shareholders to bear the 1costs of the damages inflicteq by 
a catastrophic fire, have only one recourse to fund any wildfire liability - to collect from 
our customers. These inevitable rate impacts cannot avoid ·having a disproportionate 
impact on our most vulnerable populations that are least likely to afford it, including low
income customers, the elderly, and renters. A major wildfire, like recent fires elsewhere 
in California, could cause SMUD's electric rates to jump by upwards of 25 percent. 


Bond ratings are a significant driver for utility capital costs and are vital to maintaining 
access to credit markets. Ratings reflect financial risk for the utility to meet financial 
obligations considering all potential risks. Lower ratings result in higher borrowing 
costs, which in turn leads to higher customer .rates and/or lower levels of investm~nts. 
Recently ratings agencies have started reassessing POU's financial risk to wildfit.e 
catastrophes and responsibility for claims given the strict liability standard in California. 
Like other utilities, SMUD ratings have been recently placed on "outlook negative" by 
Moody's, a status that is a precursor for downgrading ratings absent any structural risk 
changes. The Moody's report cites: 


"Our rating. action reflects Moody's view that the utility operating environment in 
California has becom·e more challenging as legislators and other policy makers 
look for viable alternatives involving the application of inverse condemnation 
while simultaneously balancing the potential impact on municipal utilities and 
ratepayers." 


A downgrade for SMUD by just one ratings level, would translate into higher borrowing 
costs and higher rates for our customers. With a $2+ billion existing Capital 
Improvement Plan and aggressive $6+ billion spending goals recently approved in our 
long-term Integrated Resource Plan to meet our decarbonization targets, a downgrade 
will result in material rate impacts to SMUD customers. For every $1 billion of 
borrowing there would be more than $3 million of additional iAterest cost annually or 
$100 million over the life of the bonds. A downgrade will require SMUD to carry 
additional liquidity to meet more frequent and higher collateral requirements through its 
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power procurement function, stranding financial resources that could be used for other 
mitigation efforts and may result in SMUD having fewer counterparties willing to provide 
commodity sales if ratings continue to deteriorate. 


Our environment will also suffer if the costs of wildfire damages. are not aligned with 
negligence, and utilities continue to be held strictly liable. Higher insurance costs and 
paying claims when not at fault will divert utility investment away from meeting our 
aggressive renewable energy and GHG reduction goals. Now, more than ever, as 
wildfires wreak havoc on our environment, we must depend on a reliable electric system 
to meet our clean air goals. 


The state must act swiftly and thoughtfully to address thi~ urgent matter. We must hold 
negligent parties responsible for damages and encourage increased wildfire prevention 
planning activities, but we must also reform strict liability standards for utilities that act 
reasonably and responsibly to protect our customers, communities, and our 
environment. 


SMUD supports the recommended changes t0 reform the strict liability standard set 
forth under "1. Wildfire Liability Regime" in the Comments of the California. Municipal 
Utilities Association (CMl:.IA), the Southern California Public Power Authority (SCPPA), 
the Northern California Power Agency (NCPA), and Golden State Power Cooperative 
on behalf of Publicly Owned Electric Utilities ~nd Electrical Cooperatives.· SMUD 
strongly believes that the existing Constitutional provisions can and should be applied in 
a manner that is consistent with California's environmental and economic leadership. 


Insurance Market Impacts 


With our hydroelectric project assets in the High Fire Threat District and the persistent 
specter of strict liability damages, SMUD carries specific policies for wildfire risk. Last 
year we were able to rmi~hly double our wildfire insurance, while incurring a four-fold 
increase in premium costs. Renewal conversations have started and while we don't 
expect the market to move away from us, we do anticipate even higher costs. There are 
fewer insurers willing to insure the California wildfire market, and fewer participants in a 
market typically leads to higher costs; other cost drivers will certainly be the recent 
wildfire events and related rating agency statements. Higher insurance costs will 
inevitably place further burden on our customers. 


Many utilities have had issues obtaining and maintaining coverage at reasonable price 
levels. The first and foremost question that utility wildfire insurers amund the world ask 
is whether the utility has assets located in California (i.e., is the utility subject to inverse 
condemnation and strict liability laws). Several insurers have chosen to discontinue 
writing insurance for utilities located in California, others are reducing the amount of 
coverage they will sell, still others decline to write coverage for prospective new 
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California utility clients. Where the coverage is available, the cost of insurance that is 
sold is increasing significantly. Reform of strict liability standards for utility related 
wildfires would be the most-effective approach to making wildfire liability insurance 
affordable and reasonably available to utilities that operate in California. 


Insurance coverage should be based on wildfire risk present atthe home and/or 
business, rather than ·depending solely on the utility ratepayers to be the reinsurer or 
insurer of last resort. 


Wildfire Fund Considerations 


SMUD already incurs wildfire mitigation spending and those efforts have increased 
rates almost 1.5% to 2%. If a fund requires an upfront capitalization contribution and to 
continue to provide ongoing contributions, our rates will increase further. For, example, 
a $200 million upfront contribution will increase. our rates by almost 2% more. A wildfire 
fund with these high~r ratepayer costs should result in real financiaL benefits and 
increased· risk coverage for publicly owned utilities and their customers. A pooled fund 
should be structured with these considerations in mind: 


o The most equitable wildfire fund solution would require all California 
utilities to participate, so that all Californian's share in the costs. We 
would not support mandating only the two lfirgest POUs along with the 
IOUs to ,share in these costs. All Californians enjoy the benefits of the 
Califor:n'ia. grid and should share the ·cost. 


o Up:frontand continual contributions should account for a utility's. relative 
wildfire risk j:>rofile and factor in size by number of customers in high risk 
areas. rhe Fund should not unfairly shift cost burdens from IOUs to 
publicly owned utilities. 


o Charges to all ratepayers should be securitized through a non-bypassable 
on-bill charge recovered as part of its rate. 


o A fund should be held in trust, such that the funds could not be 
repur,po~ed for other uses in the future, a true lockbox fund with clearly 
defined funcling, withdrawal, replenishment and fund segregation 
guidelines. 


o There should be a negligence standard whereby funds would only be 
accessible for a utility that is compliant with their approved wildfire 
mitigation plans. 


o The fund should offer tax-exempt status protection with the ability to 
access tax-exempt financing that has much lower costs and private use 
restrictions from commingled funds should be regarded in structuring a 
solution so that PO Us can maintain their tax-exempt status if accessing 
funding becomes necessary. 


o State backing will provide investor and insurer market confidence since 
this fund will be viewed as a funding resource of last resort for 
catastrophic fires that deplete existing utility insurance and self-funding. 
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o The Fund should work as a supplement to existing insurance and self
funding liquidity measures, including proper attachment points to 
incentivize a utility to provide their ratepayers with adequate and cost-


o effective insurance coverage as well as incentives to invest in prevention 
and mitigation. 


o A fund must offer a form of increased insurance coverage for POUs they 
would not otherwise be able to obtain on the market and should help 
California return to more normal functioning insurance market by making 
available alternative catastrophic funding mechanisms over the longer 
term. 


o The fund must consider how funds would be replenished once drawn and 
should include protections that ensure one utility with significant claims 
cannot "drain" the fund or make it in any other way insolvent for use by 
other electric utilities, stranding the costs incurred to pre-fund and 
subsequent funding contributed. 


o A fund must be appropriately structured to be sustainable over multiple 
years, meaning it can withstand multiple years of high-cost catastrophic 
wildfires. 


Support for Commu_nities 


SMUD exists to serve its communities and has. long standing relationships with the first 
responders and local agencies serving those communities. These relationships and 
open lines of communication are very important. Electric Utilities cannot be solely 
responsible for addressing· the risks posed by potential wildfires. Recognition must also 
be given to the role of public education for disaster prevention, and community 
preparation and recovery measures. This includes continued enhancements for state's 
emergency response-systems. Mutual aid resources, telecommunications, 911 systems 
and community engagement, particularly in low-income and vulnerable rural and urban 
communities, can minimize the impact caused by wildfires. 


Miscellaneous 


There is no single solution; rather, a wholistic approach to addressing catastrophic 
wildfire costs and recovery is required. That approach must include a continued focus 
on forest and vegetation management, the implementation of cost-effective prevention 
and response programs including the development and implementation of new 
technologies, the prompt availability of wildfire investigation findings to inform the 
development of industry best-practices, support and funding for public education and 
emergency response, as well as an equitable apportionment of wildfire risk. 
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Thank you for the opportunity to provide these comments. We look forward to 
continuing the dialogue on these very critical issues. 


Arlen Orchard 
Chief Executive Officer and General Manager 


Enclosures 


cc: The Honorable Gavin Newsom, Governor of California 
The Honorable Toni Atkins, President Pro Tempore of the California State 
Senate 
The Honorable Anthony Rendon, Speaker of the California State Assembly 
The Honorable Ben Hueso, Chair of the Senate Committee on Energy, Utilities 
and Communications 
The Honorable Chris Holden, Chair of the Assembly Committee on Utilities and 
Energy 
Members, Senate Committee on Energy, Utilities and Communications 
Members, Assembly Committee on Utilities and Energy 
Commission on Catastrophic Wildfire Cost and Recovery, Executive Director, 
Evan Johnson 
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Comments of Joy Mastache presented at the March 13, 2019, meeting of the 
Commission on Catastrophic Wildfire Cost and Recovery, Panel on Existing 
wildfire liability legal regime. 


Thank you for the opportunity to participate as a panelist at your April 13, 2019, meeting 
in Redding, California, to address utility wildfire liability. I am submitting my comments in 
writing below and including responses to several of the questions raised by the 
Commission. 


SMUD is the nation's sixth-largest, community-owned, not for profit, electric service 
provider; the second largest in California. We serve the 1.5 million residents in 
Sacramento County and small adjoining portions of Placer and Yolo Counties. We also 
operate our Upper American River hydroelectric project, or UARP, in El Dorado County 
within the CPUC's High Fire Threat District. 


As we come to grips with the "new normal" of our changing climate, including 
unprecedented wildfires, we must all do more to keep our communities safe. SMUD has 
and continues to implement more expansive wildfire prevention plans and to strengthen 
the construction, maintenance, and operation of electrical equipment throughout our 
service area and UARP. 


SMUD and other utilities should remain liable for wildfire costs when we're at fault. 
That's only fair. However, utilities should not' be held strictly liable for wildfire damages 
when the utility acted responsibly and prudently, and met all safety, inspection and 
maintenance standards. 


The current system is unsustainable in the face of increasingly severe and frequent 
weather events. Concerns over the liability stri'.icture have been repeatedly voiced by 
credit rating agencies and others. Updating the liability standard is essential to ensure 
California's utilities can continue to provide affordable and reliable service, as well as 
make investments in programs designed to achieve the state's climate goals. 


While we must not lose sight of the personal devastation inflicted on each and every 
member of a community impacted by wildfire, we must also be mindful of the inequities 
that result from shifting these costs to utilities regardless of their fault. 


Unlike investor owned utilities, publicly owned utilities like SMUD don't have 
shareholders to bear the costs of the damages inflicted by a catastropl:iic fire. Our only 
recourse is to collect from our customers, with those costs having a disproportionate 
impact on customers least likely to afford it (low-income customers, the elderly, and 
renters). 
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Assuming current financing options continue to be available, a major wildfire reaching 
billions in damage and liability, could cause SMUD's electric rates to increase in the 
neighborhood of 25 percent. Small POUs could be impacted even more severely. 


While SMUD retains wildfire insurance to protect against the financial impact of a 
catastrophic fire, strict liability for damages has caused wildfire insurance rates to 
skyrocket. Our wildfire insurance costs for this year were almost four times higher than 
the prior year, for limited amounts of additional coverage. 


Higher insurance costs and paying claims when not at fault will divert utility investment 
away from meeting our aggressive renewable energy and GHG reduction goals. Now, 
more than ever, as wildfires wreak havoc on our environment, we must depend on a 
reliable electric system to meet our clean air goals. 


California must act swiftly and thoughtfully to address this urgent matter. We must 
balance the .public benefit of the electrical infrastructure with the harm caused to private 
property. We must hold negligent parties responsible for damages and encourage 
increased wildfire prevention planning activities, but we must also reform strict liability 
standards for utilities that act reasonably and responsibly to protect our customers, 
communities, and our environment. 


As the not-for-profit, community-owned utility serving the state capital, SMUD is doing 
everything in its power to ensure the continued safe delivery of electricity to the 1.5 
million residents who depend on it. SMUD's elected Board of Directors takes this safety 
and reliability very seriously. It has adopted a strategic directive that SMUD will maintain 
the electric system in good repair and make the necessary upgrades to maintain load 
serving capability and meet regulatory standards. 


We participate in the development of a broad array of federal and state safety 
regulations and, for example, incorporate the CPUC powerline construction, inspection, 
and maintenance regulations into our standards and practices. This includes the 
recently adopted statewide fire threat map and the substantially increased vegetation 
management and safety hazard correction requirements. 


We are on target to complete our Wildfire Mitigation Plan prior to SB 901 's December 
31 deadline. SMUD's fire prevention efforts include many of the same elements you 
have heard from the IOUs: 


• Expanded vegetation management activities using advanced technologies 


• Regular ground and aerial patrols 
• Ignition resistant construction 
• Procedures for deactivating reclosers and de-energizing our power lines to limit 


the impact of severe weather events 
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• Improving situational awareness 
• Continued coordination and collaboration with local agencies and first 


responders 


We are forecasting a sixty percent increase for 2020 and 2021 wildfire planning related 
costs, including insurance, enhanced vegetation management technologies, and system 
improvements. SMUD's Local Hazard Mitigation Plan is currently being reviewed by 
FEMA and we address wildfire as a part of the LHMP. Approval of the plan will provide 
additional access to funding for future projects. 


SMUD had to triple our wildfire liability insurance limits, which has almost quadrupled 
our premium. At the same time more than 1/3 of the coverage risk remains with SMUD 
and its ratepayers. We are also expecting our premium to significantly increase when 
we renew the same limits this year without any increases in coverage. SMUD's expert 
on these issues will be presenting on the upcoming panel. 


We are participating in ongoing discussions regarding potential financing and funding 
approaches, including AB 235; any such approach would have to ensure that if our 
ratepayers contribute to such fund, utility contribution levels are based on risk as well as 
size, and a proportionate benefit is available if needed. Another concern is that an 
occurrence such as we have seen over the last couple years could deplete any shared 
fund, particularly if there are multiple events throughout the state within a short time 
period. 


We believe that there is no single answer here but rather action on multiple fronts is 
required. 


• Continued focus on forest and vegetation management. 
SMUD supports policies that seek to fund efforts to reduce the overall statewide 
wildfire threat, such as multi-prong fuel reduction activities and improving forest 
health. Utilities, agencies and property owners alike have roles in this important 
effort. 


• Implementation of cost-effective prevention and response programs. 
Clearly, cost effective measures to help utilities maintain their systems in a 
manner that maximizes public safety and reliability during extreme weather 
events are also critical. We support approaches that allow utilities to implement 
feasible wildfire prevention and response measures, that retain necessary 
operational flexibility based on local assessments and need, and provide 
additional resources to implement those programs 
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• Prompt availability of wildfire investigation findings to inform development 
of best practices. 
We encourage CPUC and Cal Fire to promptly share wildfire investigation 
findings. We need to harness the value potential for lessons learned and apply 
best practices in our service territory where similar topography and construction 
standards exist. We should not wait for court proceedings when as a state we 
can begin modifying our approach based on findings of the investigations. 


• Support for public education and emergency response. 
Public education for disaster prevention, preparation and recovery measures 
should be a strong focus as well. This includes continued enhancements for 
state's emergency response systems. Mutual aid resources, 
telecommunications, 911 systems and community engagement, particularly in 
low-income and vulnerable rural and urban communities, can minimize the 
impact caused by wildfires. 


• Equitable apportionment of wildfire risk. 
Support equitable apportionment of wildfire risk based on causation. In addition 
to these other efforts, updating the strict liability standard is essential to ensure 
California's utilities can continue to provide affordable and reliable service. 


We look forward to working with the Wildfire Commission on these issues 
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Greetings members of the Commission and the public, I am Russell Mills, Treasurer and 
Director of Risk Management for the Sacramento Municipal Utilities District, SMUD. We 
have a service territory in and around the State Capital. I have some comments to provide 
for the Commission concerning two specific subjects 


1) Insurance markets and the effects of wildfire on POU credit 


2) Some considerations on a wildfire fund solution. 


Insurance Market Dislocation and Increasing POU Risk Profile 


• Due to inverse condemnation and strict liability, CA wildfire insurance markets are not 
functioning. Insurers have no choice but to price risk and coverage much higher than 
normally required or exit the market. Utilities are having difficulties obtaining and 
maintaining coverage at reasonable cost. 


• Bond ratings are a significant driver for utility capital costs and are vital to maintaining 
access to credit markets. Ratings reflect financial risk for the utility to meet financial 
obligations considering all potential risks. Lower ratings result in higher borrowing costs. 


o Recently ratings agencies have started reassessing POU's financial risk to wildfire 
catastrophes and responsibility for claims 


o Ratings have been placed on "negative watch" a precursor for downgrading 
ratings absent any structural risk changes, for the largest POUs in CA. LADWP last 
month was revised to negative outlook and then just yesterday SMUD was also 
revised to negative outlook. 


o They cite "rating actions reflects Moody's view that the utility operating 
environment in California has become more challenging as legislators and other 
policy makers look for viable alternatives involving the application of inverse 
condemnation while simultaneously balancing the potential impact on municipal 
utilities and ratepayers." 


Wildfire Fund Considerations 


A wildfire fund with utility ratepayer dollars should result in real financial benefits and 
increased risk coverage for POUs and their ratepayers. 


o If a fund is established, POU participation in the fund could be on an opt-in basis 
or if mandatory would be most equitable if all California ratepayers were 
required to participate. 


o It should be structured to work as a supplement to existing insurance and self
funding liquidity measures, including proper attachment points to incentivize a 
utility to provide their ratepayers with adequate and cost-effective insurance 
coverage. 


o A catastrophic wildfire fund must be more than a pooling of shared ratepayer 
funds but must offer a form of increased insurance coverage for POUs they 
would not otherwise be able to obtain on the market and should help California 
return to more normal functioning insurance market by making available an 
alternative catastrophic funding mechanism over the longer term. Attachment 
points will help with pricing for underwriters. 







o Any fund with POU participation should be held in trust, such that the funds 
could not be repurposed for other uses in the future, a true Iockbox fund with 
clearly defined funding, withdrawal, replenishment and fund segregation 
guidelines. 


• In a single fund with unclear segregation of funds, POU/IOU cross
subsidization could result in use of public funds to pay for private uses. 
This could result in issues for POUs maintaining their tax-exempt status. 
Consulting tax counsel on this will be vital for POUs. 


• The State must consider how funds would be replenished once drawn 
(e.g. is there state-funded backing?) and a fund should include 
protections that ensure one utility with significant claims cannot "drain" 
the fund or make it in any other way insolvent for use by other electric 
utilities, stranding the costs incurred to. pre-fund and subsequent funding 
contributed. 


• Contributions should account for participating utilities' relative wildfire 
risk profiles, number of customers, among other factors. A one-size-fits
all approach may not work and could unfairly shift cost burdens from 
IOUs to other utilities. 


• A fund must be appropriately structured to be sustainable over multiple 
years, meaning it can withstand multiple years of high-cost catastrophic 
wildfires. 


In closing this is a severe issue affecting the entire state. The insurance markets are no 
longer functioning, credit markets are beginning to show signs of future pressures for all 
POUs. Viable alternatives for funding are needed but need to be structured fairly and 
recognize each utility has different risk profiles and fonding needs. 







Greetings everyone and thank you for allowing me to participate in this forum 


and give SMUD's perspective on insurance, availability of financing and other 


financial considerations. 


As my colleague Joy has already explained in the prior panel SMUD is the nation's 


sixth-largest, publicly-owned, electric service provider; the second largest in 


California, serving 1.5 million residents around the State Capital region. We 


operate the Upper American River Project, or UARP located in very low populated 


area including transmission lines in the higher risk Tier 2 and 3 areas designated in 


the CPUC's High Fire Threat District. 


With transmission assets in higher-risk areas and the existence of strict liability, 


SMUD carries specific policies for wildfire risk. Last year we were able to increase 


our policy limits to levels roughly double the amount for a maximum claim benefit 


after co-insurance is considered while incurring a four-fold increase in premium 


costs. The good news for SMUD is that there was capacity available given our well 


managed relationships with insurers and risk profile. Many utilities have had 


issues with obtaining and maintaining coverage at reasonable price levels. 


Renewal conversations have started and while we don~t expect the market to 


move away from us, it is highly possible the recent events will place further 


burden on our ratepayers. 


A factor in SMUD's and all utilities financing plans is the element of cost of 


funding which is driven by decisions around how long to finance and interest rate 


markets, but also tangentially, ratings. Ratings agencies have started to comment 


on the risks outside of IOUs_ and the PG&E bankruptcy. We have responded to 


many questions from the three major ratings agencies and investors about our 


risk profile and the many proactive steps that we have been taking including: 


• Expanded technology driven vegetation management activities 


• Regular ground and aerial patrols of all facilities 


• Ignition resistant construction of power lilile facilities 
• Implementing procedures for deactivating rec;:losers and deenergizing our 


distribution and transmission lines 







• Installation of weather stations for better reactive and situational 
awareness 


But as events continue to occur we are all subject to ratings migration that will 


increase our rates from higher costs of borrowing. Finding alternate ways for 


preparing financially is necessary. We have expanded our commercial paper line 


to add flexibility and have some capacity to find short term capital funding if 


needed. Those measures are a great step, but wildfire events such as those 


occurring in 2017 and 2018 may find SMUD and other POUs in need of 


supplemental funding alternatives. 


As discussed by my colleague we are participating in the process for finding 


solutions for utilities to this issue including AB235. We feel that any proposed 


solution needs to balance the benefits to ratepayers with the costs prescribed. 


Considerations for mandatory participation might make policy sense but there 


can be equitable ways to structure a solution such that utilities only pay for 


benefits they may receive and thus give their ratepayers cost effective financial 


protection. Most POUs will find themselves seeking ways to finance the required 


contribution and SMUD has estimated that AB235 as proposed may raise our 


rates by as much as 2% per year to participate but leave the unknown risk of 


funding availability if multiple events happen over the course of years. From a risk 


management perspective viewing the fund as a supplement to coverage and 


discounting its availability may be necessary. Considerations on attachment 


points will become important for PO Us as the make financial risk management 


decisions. But all utilities do need some mechanism for funding alternatives. 


In closing we would further reiterate that benefits need to be matched with 


assumed costs and not set up a paradigm of low risk area ratepayers subsidizing 


those in higher risk areas into perpetuity. 








Dan Skopec 
Vice President 
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April 22, 2019 


VIA EMAIL 


Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth Street 
Sacramento, CA 95814 
 


Re: San Diego Gas & Electric Company’s Responses to Request for Comments 


Dear Commissioners: 


 Enclosed are San Diego Gas & Electric Company’s (“SDG&E”) Responses to your April 
8, 2019 Request for Comments.  In Senate Bill 901, the Legislation tasked this Commission to 
develop recommendations on (1) options to socialize the costs associated with catastrophic 
wildfires in an equitable manner, and (2) the establishment of a fund to assist in the payment of 
costs associated with catastrophic wildfires.   


 Subsequent to the issuance of the Commission’s Request for Comments, Governor 
Newsom’s Strike Force issued its report entitled “Wildfires and Climate Change: California’s 
Energy Future” on April 12, 2019 (“Strike Force Report”).  With respect to the issues that this 
Commission is statutorily directed to consider, the Strike Force Report recognizes that “the most 
vexing public policy challenge … is the equitable distribution of wildfire liability,” and it 
advances three concepts to “address this central question – the imminent wildfire liability issues 
facing California’s utilities.”  Those three concepts are: (1) a Liquidity Only Fund; (2) Changing 
Strict Liability to a Fault-Based Standard; and (3) a Wildfire Fund.  SDG&E has included 
information and preliminary reactions to certain issues raised in the Strike Force Report in its 
Responses in recognition of the fact that the Strike Force Report “[r]equest[s] the SB 901 
commission to review and analyze major liability concepts presented in [the Strike Force] report 
and solicit public comment regarding the different options.” 


 As discussed further in the enclosed Responses, SDG&E highlights the following guiding 
principles for the Commission to consider as it develops its recommendations and report to the 
Legislature and Governor: 


 Cost Recovery: there must be a clear and predictable path to cost recovery for 
catastrophic wildfire liabilities that utilities incur, as well as accountability for utility actions with 
respect to wildfire risk mitigation.  Cost recovery should be tied to substantial compliance with 
Wildfire Mitigation Plans.  In an era of escalating wildfire costs, investor-owned utilities cannot 
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absorb unlimited wildfire liabilities, as recent events, including credit rating agency downgrades 
and PG&E’s Chapter 11 reorganization, have illustrated.  Furthermore, since state courts apply 
inverse condemnation to investor owned utilities, and since the purpose of inverse condemnation 
is cost spreading, cost recovery reform is necessary to effectuate that cost spreading purpose.   


 Catastrophic Wildfire Recovery Fund: we agree with the Strike Force Report that it is 
advisable and good policy to establish a fund to achieve broad risk and cost sharing that covers 
property damage resulting from wildfires if they are caused by electric utility equipment.  
Utilities should also be permitted to securitize losses in advance of and independent of a CPUC 
prudency review to protect against liquidity crises.  Contributions to the fund must be risk 
adjusted to account for differences in each utility’s service territory, and the level of risk 
mitigation each utility has undertaken to date. 


 SDG&E notes that it agrees with the Strike Force Report recommendations for CPUC 
reform, including (1) expanding safety expertise, (2) clarifying cost recovery standards; (3) 
improving decision-making; and (4) reviewing high-risk industry regulatory models.  SDG&E 
also supports the CPUC’s efforts with respect to the Senate Bill 901 Wildfire Mitigation Plans. 


 SDG&E appreciates the work this Commission has undertaken to date to understand 
these complex issues and to work towards solutions for all stakeholders in California.  Please do 
not hesitate to contact me if you have any questions regarding these Responses. 


 


Respectfully submitted, 


/s/ Dan Skopec 
Vice President – Regulatory Affairs 


Enclosure 
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1.  WILDFIRE LIABILITY REGIME 


a.  What, if any, issues exist with the application of the inverse condemnation doctrine? Do 
they limit the equitable distribution of wildfire costs, and if so, how? 


RESPONSE:  California courts and the California Public Utilities Commission (“CPUC”) have 
issued inconsistent and conflicting rulings about how inverse condemnation should apply to 
investor-owned utilities (“IOUs”), and IOUs are being unjustly whipsawed by this conflict.  
Whereas California courts hold IOUs strictly liable for wildfire property damages, regardless of 
fault and even if one of several concurrent causes, on the theory that IOUs can spread the costs 
associated with those liabilities through rates,1 the CPUC has denied such cost spreading.2  Thus, 
the primary issue that exists with the application of the inverse condemnation doctrine is that 
IOUs are not being permitted to spread the costs even where they are not at fault for the events 
that gave rise to the costs.   


 The legal whipsaw imposed on IOUs effectively eliminates the equitable distribution of 
wildfire costs by forcing an IOU to potentially bear 100% of the state-jurisdictional portion3 of 
the costs of wildfire liabilities (as SDG&E did), even where the IOU was not at fault or was 
merely one of several concurrent causes.4  Although the rationale for application of inverse 
condemnation is cost spreading – with the aim of ensuring that no single property owner 
disproportionately bears the burden of a public improvement – that rationale is turned upside 
down in the current regime where the costs are instead borne by a single entity – the IOU.   


  


                                                 
1  California courts have consistently explained that the “underlying purpose of [inverse 
condemnation] is to distribute throughout the community the loss inflicted upon the individual by the 
making of public improvements: to socialize the burden … that should be assumed by society.”  Holtz v. 
Superior Court (1970) 3 Cal.3d 296, 303 (internal citations and quotation marks omitted).  See also 
Barham v. S. Cal. Edison Co. (1999) 74 Cal.App.4th 744, 752-53; Pac. Bell Tel. Co. v. S. Cal. Edison Co. 
(2012) 208 Cal. App.4th 1400, 1407.  The Barham court extended application of inverse condemnation to 
privately-owned public utilities – deeming them comparable to publicly-owned utilities – in 1999.  That 
extended application might have made sense from a legal and policy perspective at that time, prior to the 
current era of catastrophic wildfires and liabilities that exceed insurance, but it certainly makes no sense 
today given the changed circumstances. 
2  See CPUC Decision 17-11-033. 
3  The Federal Energy Regulatory Commission, unlike the CPUC, permitted SDG&E to recover 
costs associated with 2007 wildfire liabilities. 
4  See e.g., Marshall v. Dept. of Water & Power (1990) 219 Cal.App.3d, 1124, 1138 
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 Governor Newsom’s Strike Force report – entitled “Wildfires and Climate Change: 
California’s Energy Future” issued on April 12, 2019 (“Strike Force Report”) – aptly described 
these problems as follows: 


This regime – strict liability for wildfire damage coupled with 
uncertain ability to recover those damages in rates – increases the 
risk of bankrupt utilities, which in turn drives up costs for 
consumers, threatens fair recoveries for fire victims, undermines 
the state’s ability to mitigate and adapt to climate change, and 
creates uncertainty for utility employees and contractors.5 


As alluded to in this statement, Pacific Gas and Electric Company’s (“PG&E”) Chapter 11 
reorganization filing dramatically illustrates the consequences of the conflict in California law.6  
But the investment grade credit ratings of the state’s other IOUs, including SDG&E, are also 
under threat.  In February 2019, Standard & Poor’s Global Ratings indicated that further 
downgrades could occur for SDG&E and Southern California Edison Company (“SCE”) if 
California does not strengthen its “regulatory construct” by June 2019.  Access to capital markets 
on reasonable terms is critical for funding not only routine investments and operations but also 
for the enhanced wildfire mitigation investments and practices that must be undertaken. 


 As discussed in the response to subpart c. below, SDG&E strongly urges this 
Commission to recommend a clear, upfront cost recovery mechanism to fulfill the cost spreading 
rationale of inverse condemnation. 


 


b.  What benefits, if any, are provided by the current application of the inverse 
condemnation doctrine? 


RESPONSE:  There are no benefits provided by the current application of the inverse 
condemnation doctrine because of the conflict between the applicability of strict liability under 
inverse condemnation and the lack of cost recovery.  Inverse condemnation thus 
disproportionately burdens IOUs, and it may also burden ratepayers to the extent utilities (1) 
require a higher cost of capital (which is passed on through rates), or (2) become insolvent or 
unable to continue to provide safe and reliable service.   


  


                                                 
5  Strike Force Report, p. 27. 
6  In its January 13, 2019 SEC Form 8-K, in which PG&E announced that it (and its parent 
corporation) would file for bankruptcy reorganization, PG&E explained that its potential liabilities arise 
from the application of inverse condemnation and the fact that the CPUC may deny cost recovery. 
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c.  What, if any, changes to the utility wildfire liability regime do you recommend, and what 
are the consequences of these changes? 


RESPONSE:  To effectuate the cost spreading rationale of inverse condemnation, and to put 
IOUs on the same footing as government entities and publicly-owned utilities, the current regime 
must be changed to permit IOUs to recover the costs associated with wildfire liabilities.  SDG&E 
supports legislative measures that couple cost recovery with enhanced wildfire prevention and 
mitigation efforts.   


 Senate Bill (“SB”) 901 amended the Public Utilities Code by, inter alia, establishing 
Wildfire Mitigation Plans7 and requiring the CPUC to take into account certain factors in cost 
recovery reasonableness reviews arising from catastrophic wildfires.8  Further legislation should 
be enacted that would make clear that if the IOU has substantially complied with its approved 
Wildfire Mitigation Plan, the Commission shall deem the company prudent for cost recovery 
purposes.  Many of the prudency factors in Section 451.1 of SB 901 can be linked to substantial 
compliance with a utility’s approved Wildfire Mitigation Plan.  Substantial compliance is an 
appropriate standard by which to judge a utility’s wildfire mitigation operations, since prudency 
cannot equate to perfect operations, regardless of the industry in question.  When the utility 
engages in willful misconduct, acts with reckless disregard of consequences, or engages in a 
persistent pattern of misconduct, its conduct will not fall within the meaning of substantial 
compliance.  The CPUC also has authority to impose fines or penalties for violations of Wildfire 
Mitigation Plans.  Utilities need clear and predictable standards to which they should be held 
accountable. 


 The Strike Force Report recommended changing the strict liability standard under inverse 
condemnation to a fault-based standard.9  The Strike Force Report indicated that “[a]pplying a 
fault-based standard – utilities pay for damage if caused by their misconduct – would balance the 
need for public improvements (i.e., an electrical distribution system) with the private harm to 
individuals occasioned by those improvements.” 


 California courts have rejected strict liability, and have instead applied a standard of 
reasonableness, in inverse condemnation actions involving public flood control projects.  Inverse 
condemnation claims involving wildfires should likewise be subject to a reasonableness standard 
for similar reasons.  As in the flood control context, the placement, design, and operation of 
utility facilities “inherently involve a complex balancing of interests and risks.”10  The liability 
from damage caused by wildfires is “potentially enormous” and “deserve[s] compensation.”11  


                                                 
7  See SB 901, Sec. 38, amending Section 8386 of the Public Utilities Code. 
8  See SB 901, Sec. 26, adding Section 451.1 to the Public Utilities Code. 
9  Strike Force Report, pp. 34-35.  
10  Bunch v. Coachella Valley Water Dist. (1997) 15 Cal.4th 432, 450.   
11  Id. 
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At the same time, “strict and open-ended liability” for “a project whose overall design, 
construction, operation and maintenance was ‘reasonable’” threatens to unduly skew the 
development and operation of utility facilities, which are essential public works.12   


 An appropriate reasonableness standard would weigh various factors in an assessment of 
the utility’s fault, such as whether the utility facilities served a public purpose, whether the 
property damage was offset in any way, whether the utility could have feasibly engaged in 
alternatives with lower risks, and whether the damage was a risk of land ownership at the 
relevant location.  


  


                                                 
12  Id. 
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2.  INSURANCE 


a.  What actions can improve utility access to affordable wildfire liability insurance? 


RESPONSE:  The most effective way to resolve issues related to the affordability of wildfire 
liability insurance is to reduce the occurrence and magnitude of catastrophic wildfires.  Wildfire 
mitigation and prevention is a state-wide problem that involves not only utilities but also fire 
agencies, forest and land management agencies, property owners and governmental entities.  
Important steps were taken in SB 901 to address mitigation of utility-caused wildfires, statewide 
fuel issues (e.g., dead and dying trees), funding for fire prevention activities, and other related 
issues.  Another insurance-related issue is the diminished availability and affordability of 
insurance for tree trimming contractors.  Legislation enacted in 2019 must continue to build on 
these reform efforts, as called for in the Strike Force Report.13   


 If insurance companies continue to experience losses of the frequency and magnitude of 
2017 and 2018, affordability of insurance will not be the only problem – availability at any price 
will be the issue. 


 


b.  What actions can ensure that local governments, homeowners, and businesses are 
adequately insured for wildfire loss? What actions can improve availability and affordability of 
homeowners’ and commercial insurance? 


RESPONSE:  Legislative and policy solutions must avoid creating the wrong incentives with 
respect to insurance.  In that regard, SDG&E opposes measures that would reduce the incentive 
of local governments, homeowners, and business to obtain adequate insurance.  For example, a 
fund concept that directly pays uninsured or underinsured property owners could create such a 
perverse incentive and should thus not be entertained as a solution. 


 


  


                                                 
13  Strike Force Report, pp. 5-16 (“Part 1: Catastrophic Wildfire Prevention and Response”). 
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3.  FINANCING MECHANISMS 


a.  What specific problems related to wildfire cost assignment and recovery should a 
dedicated wildfire fund or other financial mechanism address? 


RESPONSE:   


 SDG&E generally supports the Wildfire Fund (Concept 3) set forth in the Strike Force 
Report.  Such a Wildfire Fund should be established to achieve broad risk and cost sharing that 
covers property damage resulting from catastrophic wildfires caused by electric utility 
equipment.  This Wildfire Fund would benefit property owners by providing relief more quickly 
and with more certainty.  In the event the Wildfire Fund exists but cannot respond, securitization 
of losses not covered by the Wildfire Fund should be an available option to mitigate the rate 
impact of wildfire costs.14 


 Even if such a Wildfire Fund is established, SDG&E believes that a clear path to cost 
recovery, as discussed in the response to 1.c. above, must nevertheless be established.  If a 
Wildfire Fund is established, a post-loss contribution by an IOU should be determined through 
the assessment of substantial compliance with the Wildfire Mitigation Plan.  For example, to the 
extent a utility did not substantially comply with its Wildfire Mitigation Plan, and that failure 
caused a fire, the utility would be required to make an increased annual contribution (between 
10-30% of the post-claim increase in the annual contribution) to the Wildfire Fund.    


 


b.  What financial mechanism(s) best address the problems you identify within the current 
liability and insurance regimes? Please provide as much detail as possible regarding proposals 
(e.g. What liabilities would be covered? Who are the involved parties? What is the 
administrative structure? How is it capitalized and funded? What level of capitalization is 
needed? How would subrogation and damage claims be handled? Is it scalable and how? What 
are the consumer impacts? What are the risks to the proposed approach?) 


RESPONSE:  The Wildfire Fund should cover property damage resulting from wildfires caused 
by electric utility ignitions.  All utilities in the state – IOUs and publicly-owned utilities – should 
participate in the Wildfire Fund.   


 Governance: A governing board should be appointed and include representation from 
the participating utilities; this governing body would make decisions on utility contributions, 
reinsurance, and other means to reduce the ratepayer impact of wildfire events. 


 Insurance requirement: Electric utilities (IOUs and POUs) should be required to 
continue purchasing commercial insurance; the governing body will require the electric utilities 


                                                 
14  The Department of Water Resources charge implemented following the California Electricity 
Crisis – as referenced in the Liquidity-Only Fund (Option 1) of the Strike Force Report – could be 
another option to consider.  
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continue to procure economically feasible amounts of commercial insurance and continue to 
aggressively mitigate wildfire risks.  


 Fund pays out after utility insurance: The fund should respond and pay claims for 
property damage once individual electric utility’s insurance is exhausted.  Given the varying 
levels of insurance among electric utilities, an attachment point should be established, and 
utilities that are unable to commercially procure insurance up to the attachment point should be 
required to self-insure. 


 Required risk mitigation: Electric utilities should continue to aggressively implement 
wildfire risk mitigation measures. 


 Avoid moral hazard:  (1) The CPUC continues to have penalty authority – the 
Commission should retain authority to fine/penalize IOUs for conduct or regulatory violations 
related to a fire; (2) for wildfires covered by the Fund, IOU shareholders would be responsible to 
pay a portion of the post-loss increased premium to the Wildfire Fund that corresponds with the 
extent an IOU acted imprudently; and (3) willful misconduct and punitive damages are not 
covered by the Wildfire Fund. 


 Need for pre-loss upfront and annual contributions: The Wildfire Fund should be 
funded by electric utilities’ initial and ongoing, annual premium contributions: 


 Premiums should be based on: (1) risk (e.g., miles of overhead lines or number of 
metered customers in high fire risk areas); (2) geographic differences; and (3) 
modeling/actuarial analysis that includes a factor for implemented risk mitigation.  


 Premiums covered in rates: Initial and ongoing, annual premium contributions to the 
Wildfire Fund should be covered in rates (like insurance premiums).   


 Securitization: Electric utilities should be able to securitize, with a dedicated rate 
component, the initial and ongoing, annual premium contributions, and post-loss, as needed. 


 Increased premiums for loss-causer after an event funded by shareholders in 
proportion to the extent an IOU is found imprudent in the cause of a fire: If an electric 
utility suffers a loss paid by the Wildfire Fund, the Fund will require the loss-causer to pay an 
increased additional premium per underwriting guidelines; an IOUs’ increased additional 
contributions would be subject to a CPUC review, and a portion may be allocated to shareholders 
proportional to the IOU’s misconduct, to the extent such misconduct was a proximate cause of 
the wildfire. 


 Tax-exempt contributions: The Wildfire Fund should include a state tax-exempt feature 
and authorized to seek a federal tax exemption.    This would allow tax free accumulation of pre-
event loss reserves.   


 Accessing reinsurance and other risk financing: The Wildfire Fund may purchase 
reinsurance and other risk financing instruments. 
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 State contribution: Due to statewide impact of catastrophic wildfire, the State should 
consider making regular contributions to the fund; to provide immediate confidence for the 
capital markets, the State should consider acting as a backstop. 
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4.  COMMUNITY AND WILDFIRE VICTIM IMPACTS 


a.  What are the specific needs of communities and wildfire victims in considering how costs 
are socialized? 


RESPONSE:  With respect to costs, communities and wildfire victims need prompt and efficient 
resolution of damage claims.  The establishment of a Wildfire Fund, as outlined above, would 
promote such a resolution. 


 One aspect of this issue that merits consideration is the potential for subsidization among 
communities or utility service territories.  SDG&E’s wildfire mitigation efforts began over a 
decade ago, following the October 2007 wildfires in Southern California.  Underscoring our 
obligation to operate a safe and reliable system, SDG&E embarked upon a series of measures to 
reduce the risk that electrical equipment would be a source of wildfire ignitions.  SDG&E 
invested in a meteorology team and a sophisticated weather monitoring network and has more 
recently invested in building a network of mountaintop cameras – all of which enhance 
situational awareness.  Additionally, SDG&E has worked to fire harden our infrastructure.  For 
instance, SDG&E has replaced wood poles with more durable and weather resistant steel poles, 
upgraded to large conductor and larger spacing, and has increased the design standards of 
facilities in the highest risk fire areas.  SDG&E has also adopted new safety protocols for 
operating the power grid during the fire season and on days when the Fire Potential Index shows 
extreme risk.  Complimenting these activities, SDG&E strives to communicate and collaborate 
with our community, particularly with respect to de-energizations for safety, and has developed 
practices to do so.  SDG&E has invested over $1 billion if wildfire mitigation efforts since 2007.  
This is an ongoing effort and will require ongoing investments.   


 The Strike Force Report recognized SDG&E’s efforts: “SDG&E engaged in a robust fire 
mitigation and safety program after experiencing devastating fires in its service territory in 2007 
and has become a recognized leader in wildfire safety.”15 


 Other utilities in California have not yet fully implemented all of these investments or 
operational changes.  Thus, it would be unequitable to ratepayers and communities in SDG&E’s 
service territory, who have contributed to SDG&E’s wildfire mitigation, to subsidize 
communities elsewhere in the state where comparable investments have not yet been made.  This 
is a critical dimension that state decisionmakers must consider and resolve as they decide how to 
scale premiums or contributions to a catastrophic wildfire fund.  Ultimately, Wildfire Fund 
premiums should take risk into account, using factors such as miles of overhead lines in high risk 
fire areas, geographic differences, as well as an analysis of each utility’s wildfire mitigation 
efforts to date. 


 


                                                 
15  Wildfire Strike Report, p. 11. 
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b.  What are the specific needs of communities and wildfire victims in considering a 
potential wildfire fund or other financial mechanism? 


RESPONSE:  As noted in the response to subpart a., prompt and efficient resolution of property 
damage claims is a critical need that a Wildfire Fund would address.  Given the legal whipsaw 
created by the legal status quo of inverse condemnation strict liability coupled with uncertain rate 
recovery, communities and wildfire victims “face a great deal of uncertainty and diminished 
ability to be compensated for their losses and harm.”16  That is precisely why a Wildfire Fund is 
so important to California. 


 


  


                                                 
16  See Strike Force Report, p. 27. 
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5.  MISCELLANEOUS 


a.  Do you have other recommendations for ways to reduce wildfire damage and costs that 
the Commission should consider? 


RESPONSE:  Improved measures for overall risk reduction (forest management, land use, 
emergency response, utility and home hardening, and inspections/enforcement) must continue to 
be a focus for all stakeholders.  Mitigation should be enabled by public funding and, if funding is 
prescribed, the ability to recover costs in utility rates is critical. 


 Additionally, legal fees can add significantly to the overall expense (and timing) of 
resolving property damage claims.  Thus, costs can be reduced by developing expedited 
procedures for subrogated insurer claims, as well as claims by uninsured or underinsured 
property owners, in relation to the Wildfire Fund. 


 


b.  Do you have other recommendations to ensure a more equitable distribution of wildfire 
costs and liabilities that the Commission should consider? 


RESPONSE:  Linking cost recovery to substantial compliance with the Wildfire Mitigation 
Plans, and establishing a Wildfire Fund – as described above – are the best options for improving 
the equitable distribution of wildfire costs and liabilities. 
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April 22, 2019 


Commission on Catastrophic Wildfire Cost and Recovery  
Governor’s Office of Planning and Research 
1400 10th St Sacramento, CA 95814 
wildfirecommission@opr.ca.gov 
 
Commissioner Carla Peterman, Chair   
Commissioner Dave Jones  
Commissioner Michael Kahn     
Commissioner Pedro Nava  
Commissioner Michael Wara  
 
Re:  Response to Request for Comment 


Dear Commissioners:  


South San Joaquin Irrigation District (“SSJID”) appreciates the opportunity to submit 
these comments in response to the questions posed by the Commission on Catastrophic Wildfire 
Cost and Recovery (“Commission”).  These comments respond to “Question 5. Miscellaneous” 
seeking recommendations for ways to reduce wildfire damage and costs and ensure a more 
equitable distribution of wildfire costs and liabilities. 


 
I. MUNICIPALIZATION IS AN IMPORTANT STRATEGY FOR BOTH 


REDUCING WILDFIRE DAMAGE AND COSTS AND ENSURING A MORE 
EQUITABLE DISTRIBUTION OF WILDFIRE COSTS AND LIABILITIES 


“Municipalization” of an electric utility is the process by which a municipal or publicly 
owned utility (“POU”) assumes responsibility and control of a portion of an investor-
owned utility’s (“IOU”) service territory and becomes the retail electric provider therein.  
Municipalization reduces wildfire damage and costs, and ensures a more equitable 
distribution of wildfire costs and liabilities in three main ways: (1) the payments made to 
the IOU in the purchase of the IOU’s electrical distribution system assets would generate 
stable funds that could be used to pay the liabilities of the IOU to victims of wildfires that 
were caused by the IOU; (2)  spreading wildfire management and liability responsibility 
for that service territory acquired by the POU, thereby reducing the IOU’s overall 
liability to a more manageable level; and (3) putting electrical distribution system 
operation and maintenance in the hands of locally-owned and controlled operators that 
provide localized workforces and response services, which would reduce wildfire 
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probability and severity, and therefore liability.  While not every geographic area is 
appropriate for municipalization, those areas willing and capable of forming a POU 
should be encouraged and enabled to so.  
 
A. Asset Sales to POUs Can Generate Important Funds for Wildfire Victims  


IOUs can generate substantial liquid funds through the municipalization process, 
depending on the size of the distribution electrical system that is sold to a given POU.  For 
example, in 2016, SSJID offered Pacific Gas and Electric Company (“PG&E”) $116 million to 
acquire 112 square miles of PG&E’s electrical distribution system within SSJID’s service 
territory in southeastern San Joaquin County; the amount offered represented SSJID’s 
assessment of the fair market value of the system at the time.  SSJID is but one example, in an 
isolated area.  PG&E could avail themselves of this option and realize tens to hundreds of 
millions in sales for the benefit of wildfire victims to which PG&E is liable.  


 
For a utility like PG&E that is facing wildfire liability so crippling that it is undergoing 


bankruptcy, cash flow from asset sales to willing, and able POUs will generate significant funds 
to compensate the victims of the numerous wildfires that PG&E’s electrical equipment – and 
possibly PG&E’s mismanagement of and/or failure to maintain its electrical equipment – has 
caused.  It should be noted, the California Public Utilities Commission is considering the role 
asset sales can play in the SB 901-mandated “stress test” to limit the amount of disallowed 
wildfire-related costs recovered from ratepayers through the Public Utilities Code 451.2 process.  
Here too, the Commission should seriously consider the important role asset sales by PG&E 
could play in raising much needed capital for California wildfire victims.   


 
B. Spreading Distribution System and Attendant Wildfire Management to 


POUs Willing to Assume Such Responsibilities Will Reduce Wildfire 
Liability for All Utility Customers 


Municipalization spreads wildfire management and liability to POUs who are willing and 
able to assume such responsibilities.  Public entities that are able to undertake municipalization 
have a strong motivation to do so:  PG&E has repeatedly failed to meet acceptable safety and 
performance standards, and it is in POUs’ best interests to take affirmative action for their 
customers rather than remain at the mercy of PG&E, even if—and it’s a very large if—PG&E’s 
safety culture is completely overhauled as promised.   


 
There is a very strong motive for potential POUs to take the steps necessary to ensure that 


the next tragedy does not occur in their own respective communities, and enabling them to 
assume responsibility allows them to take those steps, which are otherwise largely out of their 
control.  Moreover, the municipalization process will make PG&E’s service territory smaller, 
and allow PG&E to better focus on managing the specific wildfire risks and liability of the 
territory it serves outside POUs.  By segmenting service areas between PG&E and POUs, 
planning, operations, maintenance, and wildfire prevention can be likewise be segmented, as 
well as liabilities stemming therefrom.  Spreading wildfire safety planning and response duties to 
POUs through municipalization will thus reduce wildfire costs and liability for all California 
utility customers — both municipalized and those remaining with the IOU. 
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C. Putting Locally Controlled and Operated POUs in Charge of Wildfire 
Management Will Reduce Wildfire Costs and Liability   


POUs are, by their very nature, community-focused, locally governed, not-for-profit 
entities held directly accountable by their ratepayers.  As such, they are equipped to implement 
and successfully enforce a wildfire management and safety culture. With the open meetings and 
other transparency laws applicable to POUs, combined with direct access to decision makers for 
the public, potential safety issues are identified and publicly exposed in their early stages, instead 
of when they reach crisis level or after tragedy strikes.   


 
Ownership, including maintenance, and operation of a POU’s electrical system is 


entrusted to locally-elected officials, who are held directly accountable to their constituents.  
This “direct accountability” doesn’t just manifest itself at election time—locally-elected officials 
live in the community they represent; they interact with their constituents on a daily basis; and 
just like their constituents, they are subject to the policy decisions they make.  Therefore, a POU 
governed by locally elected officials has every incentive to put safety as its first priority. This 
“direct accountability” holds true to a POU’s workforce as well:  POU employees tend to live in 
the service area, and are likewise held accountable by their neighbors, friends, and family 
members within the community.  


 
Furthermore, POU officials and employees living in a particular community possess 


critical local knowledge of the area’s weather, geographic conditions, and other information that 
enables them to provide superior wildfire prevention and response services that will reduce 
overall wildfire liability.  


 
II. SSJID IS  STATUTORILY AUTHORIZED TO BECOME A POU; PG&E 


OPPOSITION DEMONSTRATES A NEED FOR A SIMPLIFIED 
MUNICIPALIZATION PROCESS  FOR SSJID AND OTHER SIMILARLY 
SITUATED ANTICIPATED POUS 


SSJID is located in southeastern San Joaquin County and is engaged in protracted legal 
proceedings to acquire PG&E’s electrical distribution system within its service territory.1  SSJID 
is an example of a public entity (more specifically a special district) that is willing and capable of 
operating the retail electric system within its service territory by exercise of its statutorily 
authorized power provided under California Water Code section 22115.  


 
 SSJID received approval from the San Joaquin Local Agency Formation Commission 


(“SJLAFCo”) to provide retail electric service within its service territory, subject to certain 
conditions that have been contested through lengthy, ongoing litigation by PG&E. The crux of 
this litigation is that SSJID offered to make other public entities dependent upon PG&E 
payments derived from PG&E’s property tax and other payments “whole” in the departure of 
PG&E, as a condition of approval by LAFCo.  The payments proffered by SSJID would not have 


                                                 
1 See SSJID vs. PG&E (Appeal from Judgment of Dismissal Pending: In the Court of Appeal for the State of 
California, Third Appellate District Case Number C086319 Superior Court for San Joaquin County Case No. STK-
CV-UED-2016-0006638), and PG&E vs. San Joaquin LAFCo; (SSJID, Real Party in Interest In the Court of Appeal 
of the State  of California, Third Appellate District, Case No. C086008Superior Court for San Joaquin County, Case 
No. STK-CV-UJR-2015-0001266) both cases are presently stayed per PG&E bankruptcy filing.  
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been borne by ratepayers, but would rather have been derived from independent, positive 
revenue-generating sources owned by SSJID.   


 
Other willing and capable POUs that could operate portions of PG&E’s retail electric 


system within their service territories can likewise be expected to encounter similar hurdles and 
obstruction by PG&E and other IOUs unless an expedited process to municipalization can be 
implemented.   


 
SSJID respectfully requests that the Commission examine ways in which 


municipalization of IOUs can contribute to meaningful efforts to reduce wildfire damage and 
costs and ensure a more equitable distribution of wildfire costs and liabilities.  To that end, the 
Commission should consider recommending the enactment of legislation that would simplify the 
municipalization process.  The Commission’s report to the Governor and Legislature should 
acknowledge the ways in which POUs reduce and more equitably distribute wildfire costs and 
liabilities and include recommendations to prevent obstructionist behavior by PG&E or other 
IOUs in the POU transition process and to help ensure that that IOUs participate in the process in 
good faith. 


 


Sincerely,  


SOUTH SAN JOAQUIN IRRIGATION DISTRICT  
 
 
 
Peter M. Rietkerk, General Manager 
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COMMENTS SUBMITTED BY SOUTHERN CALIFORNIA EDISON (SCE) 
APRIL 22, 2019 


 


EXECUTIVE SUMMARY 
 


The Commission on Catastrophic Wildfire Cost and Recovery (Commission) has an important 


task to help California prevent wildfires while preserving a resilient energy infrastructure in a 


changing climate. As noted in Governor Newsom’s Strike Force report, electric utilities play a 


key role in helping the state meet its ambitious clean energy goals, while providing safe, reliable 


and affordable service to customers. Given the essential role electric utilities play in achieving 


important state goals, it is critical that investor-owned utilities (IOUs) remain financially healthy 


to attract the capital needed to meet the state’s objectives. 


 


The health of California’s investor-owned utilities is dependent on California’s long-


standing regulatory compact. In return for a duty to serve all customers, regardless of 


risk, IOUs are entitled to recover prudently incurred costs from customers, with 


prudence determined based on objective standards. That regulatory compact is broken 


and must be restored. 


 


There are three components needed to restore the regulatory compact in California and address 


the current wildfire/utility crisis:  


 


 Enhanced mitigation and strong accountability. Electric utilities must do more to 


reduce the risk of their equipment igniting wildfires, going beyond long-standing industry 


practices to address climate-change driven wildfire risk, such as the measures described 


in SCE’s proposed Grid Safety and Resiliency Program (GSRP) and wildfire mitigation 


plan (WMP): (1) hardening the grid to significantly reduce potential fire ignitions; (2) 


bolstering situational awareness capabilities; and (3) enhancing operational practices.  


 


 Timely cost recovery based on objective standards. If the IOU has complied with its 


approved wildfire mitigation plan, the company should be deemed a prudent operator for 


cost recovery purposes. Denial of cost recovery for wildfire claims payments in excess of 


insurance should only occur to the extent that a utility’s non-compliance with its 


approved WMP is found to be a significant cause of a wildfire and its damages, and such 


denial must be in proportion to other factors which contributed to the wildfire and its 


damages. 


 


 Early securitization and wildfire recovery fund. In addition to the ability for utilities to 


securitize losses in advance of and independent from a California Public Utilities 


Commission (CPUC) prudency review, a catastrophic wildfire recovery fund should be 


established to achieve broad risk and cost sharing that covers property damage resulting 


from wildfires if they are caused by electric utility equipment. Such a fund would benefit 


property owners by providing relief more quickly and with more certainty with minimal 
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impact to utility customers. In the event the wildfire fund exists but cannot respond, 


securitization of losses not covered by the wildfire fund should be an available option. 


 


The Commission and the Governor’s Strike Force report ask whether reform of the current strict 


liability standard associated with inverse condemnation is needed. While SCE continues to 


believe the strict liability standard is bad public policy (potentially burdening utility customers 


and investors with tens of billions of dollars of wildfire costs, regardless of the utility’s conduct), 


the Company stresses that no matter what liability standard is applied to investor-owned utilities, 


reform of the regulatory compact through the establishment of a clear, durable and repeatable 


process for timely cost recovery, based on objective standards of prudence, is urgently needed. 


 


Finally, SCE joins Governor Newsom in encouraging this Commission and ultimately the 


Legislature to bring needed reform legislation to the governor’s desk as soon as possible and 


before the Legislature’s summer recess. 


 


 


1. WILDFIRE LIABILITY REGIME  


a. What, if any, issues exist with the application of the inverse condemnation doctrine? 


Do they limit the equitable distribution of wildfire costs, and if so, how?  


 


Application of inverse condemnation’s strict liability framework to investor-owned 


utilities without a predictable, objective process for timely cost recovery at the CPUC has 


damaged the IOUs’ financial health. 


 


Inverse condemnation is a constitutional cause of action for property owners to seek just 


compensation when the government takes or damages property to further the public interest. It 


gives property owners a claim against government entities when the failure of one of its facilities 


damages private property. Although investor-owned utilities are not state or local government 


entities, California courts have extended the concept of inverse condemnation to the state’s 


investor-owned utilities in a series of court decisions, based on the erroneous assumption that 


IOUs have the same ability to spread costs to their customers as government entities do among 


taxpayers. Application of inverse condemnation to the state’s IOUs without regard to fault and 


without the utilities’ ability to socialize wildfire damages has had a significant, widespread, and 


damaging effect on them, their ability to serve their customers effectively, and their capacity to 


assist the state in meeting its challenging environmental goals. 


 


Unlike almost every other state, California courts apply inverse condemnation with a “no fault” 


strict liability standard, which means that a utility is liable for all property damage from a wildfire 


ignited by its facilities, even if the utility followed all the rules, and even if the spread of the fire 


and the extent of its damages were caused by circumstances beyond the utility’s control. This 


makes utilities, and their customers or investors, the insurers of all property owners in the state, 


and exposes them to billions of dollars in wildfire losses. If IOUs are prevented from recovering 


those costs from customers, utility investors pay. It is unfair to require customers and investors 


to pay when the utility was prudent in the operation of its infrastructure. 
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Investor-owned utilities differ in important ways from government entities. Government entities 


are largely shielded from liability and unpredictable litigation costs by sovereign immunity, while 


investor-owned utilities enjoy no such protection. Government entities can recover cost 


increases through taxes, fees, rate increases, and the power to issue tax-exempt debt, while 


IOUs cannot do any of these things. Investor-owned utilities must obtain approval from the 


CPUC before raising rates to recover their costs, but the CPUC has made clear that it does not 


consider inverse condemnation relevant to its ratemaking determinations.1 And unlike most 


private companies, utilities cannot choose to avoid high-risk or fire-prone areas or choose which 


customers they will serve — utilities are required to provide service to all customers, including 


those in high fire risk areas. 


 


Judicial expansion of inverse condemnation has also impacted insurance costs for some 


utilities. Insurance carriers are increasingly reluctant to underwrite wildfire risk given climate 


change, expansion of commercial and residential development in the wildland-urban interface 


(WUI), and the increased destructiveness of California wildfires. These issues expose investor-


owned utilities to potentially enormous losses under the application of inverse condemnation 


with a strict liability standard. In this environment, wildfire liability insurance coverage has 


become more expensive and may, in the future, become unavailable for certain utilities. 


 


b. What benefits, if any, are provided by the current application of the inverse 


condemnation doctrine? 


 


Our employees, families, and customers live and work in the communities we serve, and SCE’s 


top priority is the safety of its customers, communities, employees, and contractor workers. 


Utilities have strong incentives to mitigate wildfire risk because of our safety focus. In addition, 


utilities must construct and maintain their electrical systems in accordance with industry 


standards and regulatory requirements or face substantial penalties. 


 


The current application of a strict liability standard for inverse condemnation claims does not 


incentivize the company to maintain a safe system. In fact, a utility can operate its system in the 


safest manner possible and would still be liable under a strict liability standard, including for 


circumstances beyond its control. 


 


c. What, if any, changes to the utility wildfire liability regime do you recommend, and 


what are the consequences of these changes?  


 


SCE believes inverse condemnation applied with a strict liability standard is bad policy. 


Regardless of the standard of care, a clear, durable, and repeatable process for timely 


cost recovery at the CPUC, based on objective standards of prudence, is needed to 


restore the regulatory compact. 


 


As noted in 1a above, inverse condemnation applied with a strict liability standard is bad policy. 


Several options to reform inverse have been discussed by various stakeholders.  These include, 


                                                           
1 Decision (D.)17-11-033 of the CPUC denying Application (A.)15-09-010 of San Diego Gas & Electric Company 
(U902E), for authorization to recover costs related to the 2007 Southern California wildfires recorded in the 
Wildfire Expense Memorandum Account (WEMA), pp. 64-65. 
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as recommended in the Strike Force report, adopting a fault-based standard for inverse 


condemnation claims, which would bring California jurisprudence more in line with how the rest 


of the country manages these claims. Another option that has been discussed is adopting the 


reasonableness standard that is already used in California for flood control districts for all 


inverse condemnation claims; this standard properly balances the risks and benefits arising 


from public works and would determine reasonableness by “balancing the public need” for the 


service “against the gravity of the harm caused by unnecessary damage to private property.”2 


And a third option that has been discussed is requiring utilities to meet statewide, objective 


standards to mitigate wildfire risks; utility compliance with the objective standards set by a 


regulatory agency would be a bar to any litigation (i.e., no inverse or negligence claims for 


property damage). 


 


Regardless of the standard of care (strict liability, fault-based or another method), any change to 


the utility wildfire liability regime must restore the regulatory compact by addressing the current 


risk associated with the uncertainty and timing of cost recovery at the CPUC. In return for a duty 


to serve all customers, regardless of risk, investor-owned utilities should be allowed to recover 


their costs of service from customers, when those costs are prudently incurred. This is the 


regulatory compact in its most fundamental form.3 


 


The regulatory compact provides the underpinning of the predictable business environment 


relied upon by investors, lenders, power generators selling electricity, suppliers of goods and 


services, and other stakeholders doing business with California IOUs. These same parties 


consider the risk of California’s business environment, compared to other jurisdictions, in 


making decisions to invest in and do business with California IOUs. A constructive regulatory 


environment gives the utility the means to access relatively low-cost capital provided by private 


debt and equity investors and establishes it as a reliable counterparty that will honor its 


contractual obligations to suppliers. In order to re-establish a constructive regulatory 


environment, the CPUC should have explicit policies that support the ongoing maintenance of 


investment grade credit ratings by each IOU in order to limit potential harm to customers.4 By 


maintaining a stable regulatory compact, the CPUC ensures investors have confidence they will 


have the opportunity to earn a reasonable, risk-adjusted rate of return on their invested capital. 


This confidence is essential to IOUs’ continued access to capital markets — without it, IOU 


investments and operations may be affected, which will harm customers. 


 


A sound regulatory compact allows investor-owned utilities to raise billions of dollars each year 


and invest those funds to advance the state’s clean energy goals, create thousands of jobs, and 


                                                           
2 Belair v. Riverside County Flood Control Dist., 47 Cal.3d 440, 565 (1988); Locklin v. City of Lafayette, 7 Cal.4th 327, 
368-69 (1994). 
3 See FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944); Penn Central Transportation Company v. New York, 438 
U.S. 104, 124 (1978) (listing factors involved in the U.S. Supreme Court's 5th Amendment Takings analysis, including 
the "economic impact of the regulation on the claimant and, particularly, the extent to which the regulation has 
interfered with distinct investment-backed expectations"). 
4 Senate Bill 901 (SB 901) required the development of a “stress test” by the CPUC, which is currently being 
established for the 2017 fires. The stress test is built on the principle of protecting utility customers from the harm 
that results from downgrades to an IOU’s credit rating. As this is always a sound principle, the stress test should be 
expanded to negative events that occur after 2017. 
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provide safe, reliable, and affordable electric service to their customers. In the recent past, SCE 


has had capital expenditures of approximately $4 billion per year. The current wildfire cost 


recovery framework, with an unclear and prolonged process, has broken that regulatory 


compact and has created an increasingly negative investment risk profile in the eyes of 


investors, lenders and others, resulting in higher costs for borrowing needed capital.5  


 


SCE cited the extraordinary risk stemming from uncertainty about state wildfire policies in its 


April 11th transmission return on equity (ROE) request to the Federal Energy Regulatory 


Commission (FERC). The Company also noted the asymmetric wildfire risk in its April 22nd Cost 


of Capital application to the CPUC. The increase in authorized cost of capital is necessary for 


an investor-owned utility like SCE to be able to continue to attract capital from investors, who 


must consider the extra risk associated with an investment in the company. Providing this 


opportunity to earn a return on investment is necessary to reflect the risks in the business, 


although ultimately, SCE must apply prudent management and decision making in order to 


actually earn the authorized return. SCE does not take these types of rate increases lightly, and 


the Company emphasized to the FERC and CPUC that the wildfire-related adjustments are not 


a long-term solution for attracting necessary levels of capital investment. Rather, as noted here, 


California needs policy reforms that will provide stability and certainty to the rules and processes 


affecting utility cost recovery and liability associated with wildfires. Once they are achieved, SCE 


will propose to reduce or eliminate the wildfire components from its FERC and CPUC rates. 
 


One of the most critical changes to restore the regulatory compact is a clear, durable, and 


repeatable process for assessing the prudency of IOU wildfire operations tied to compliance 


with the approved wildfire mitigation plans, and enabling timely recovery of prudently incurred 


wildfire expenses. Swiftly resetting the regulatory compact between the CPUC, the IOUs, 


customers, and the financial community will enable the state’s IOUs to attract the capital needed 


to safely deliver reliable, clean, and affordable electric power to customers. SB 901 did not 


adequately address this issue because it does not require a critical feature: an upfront and 


objective process for assessing prudent wildfire operations and determining cost recoverability. 


 


California’s own history proves that cost recovery frameworks based on clear, upfront, objective 


standards and timely, after-the-fact compliance reviews restore investor confidence and enable 


utility access to low-cost debt and equity capital. Specifically, Assembly Bill (AB) 57 successfully 


restored confidence in the regulatory compact that was fractured during the Energy Crisis, by 


providing for CPUC-approved energy procurement plans with upfront, achievable standards and 


timely, robust reviews to ensure compliance with those approved plans; AB 57 linked 


compliance to cost recovery, with utility actions being deemed “per se reasonable” for purposes 


of cost recovery if the utility was in compliance with its CPUC-approved procurement plan. This 


clear and predictable framework helped stabilize the state’s energy landscape and transform its 


energy markets — California’s IOUs have maintained strong investment grade credit ratings in 


the decades since the CPUC implemented the AB 57 procurement framework. AB 57 also 


                                                           
5 See attached S&P FAQ “Will California Still Have an Investment-Grade Investor-Owned Electric Utility?” (Feb. 19, 
2019). SCE investors required significantly higher interest rates to place $1.1 billion of long-term first mortgage 
bonds in March 2019. SCE had to offer 0.9% of additional interest rate spread on its 30-year first mortgage bonds 
as a part of the offering relative to its 2018 bond offering. The higher interest rate translates into $9 million per 
year of additional interest expense for the next 30 years (or $270 million over the life of the bonds) for each $1 
billion of bonds issued. For reference, SCE issued $2.75 billion of long-term bonds in 2018. 
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helped position the IOUs to propel key state climate initiatives (in SCE’s case, doubling the 


percentage of its retail sales served by renewable power to 32 percent over the last decade) 


and advancing others like transportation electrification and grid modernization. In many 


respects, the restoration of the regulatory compact implemented by AB 57 gave utility investors 


the confidence to invest their capital in California’s investor-owned utilities, which has allowed 


California to lead the nation in clean energy and has ensured utility actions are clearly aligned 


with customers’ needs. 


 


Like AB 57, SB 901 provides a process for timely CPUC approval of proposed wildfire mitigation 


plans with upfront, achievable metrics and for assessing IOUs’ compliance with their approved 


plans. However, unlike AB57, SB 901 does not clearly establish a link between compliance with 


those plans and cost recovery.  The worsening wildfire crisis since SB 901 illustrates the 


immediate need to clearly link a finding of compliance with those approved plans6 to an overall 


determination that the utility acted prudently and may recover wildfire-related costs and 


expenses. Prudence is not intended to be, and cannot be, a perfection standard. When the 


utility performs in good faith to implement programs designed to achieve compliance with its 


plan, every reasonable objective of the plan should be deemed to be satisfied. Minor deviations, 


including minor instances of regulatory non-compliance, do not mean the utility is imprudent. 


This is consistent with how prudence is determined for the purposes of cost recovery by the 


Federal Energy Regulatory Commission. However, when the utility engages in willful 


misconduct, acts with reckless disregard of consequences, or engages in a persistent pattern of 


misconduct, such misconduct should be considered imprudent.  


 


Even if a utility does not fully comply with its wildfire mitigation plan and is determined to have 


acted imprudently, cost recovery should not be an “all or nothing” proposition during prudency 


reviews. When considering the extent to which an IOU’s non-compliance with the established 


standards may have contributed to a wildfire and associated damages, the CPUC should 


consider all other causes of a wildfire ignition and factors (like those listed in SB 901 (now 


Public Utilities Code Section 451.1)) contributing to the wildfire’s size and damages and disallow 


only costs proportional to the IOU’s imprudence. The CPUC should use these factors to create 


a cost recovery methodology that accounts for external factors beyond the utility’s control, such 


as wind, fuel stock, duration of the fire, and low humidity and limits disallowance risk from an 


imprudence finding accordingly. Again, AB 57 could be a useful model, as any disallowances 


under the procurement plan are a function of noncompliance coupled with a subsequent 


imprudence finding (noncompliance by itself does not lead to a disallowance, but an accelerated 


prudence review occurs on the noncompliant transactions). 


 


Finally, a determination of prudence must be made promptly. Utilities and financial markets 


cannot operate efficiently during extended periods of uncertainty related to the recovery of 


billions of dollars of potential wildfire costs. 


 


                                                           
6 Compliance with the metrics established in approved wildfire mitigation plans is one way to set objective, upfront 
standards. The forum or vehicle for establishing the standards is not as important as the fact that such standards 
are established, and that compliance with the standards is the basis for determining prudence for the purposes of 
cost recovery.  
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2. INSURANCE 


a. What actions can improve utility access to affordable wildfire liability insurance? 


Reducing the frequency of wildfires caused by utility facilities is key to improving utility 


access to affordable wildfire liability insurance. Approval of the utilities’ mitigation 


measures, and a utility catastrophic wildfire recovery fund that covers property damage 


claims in excess of the utility’s own insurance would provide capacity that is otherwise 


not available in the markets.  


 


Many insurers believe that California presents an uninsurable risk given the state’s four large 


wildfires experienced in the last two years. The insurance market deteriorated after the 2017 


wildfires, and only worsened after the 2018 wildfires, adding substantial costs to SCE and its 


customers in the form of ever higher premiums amid a tightening insurance market. To provide 


a sense of the magnitude of cost increases, in 2017, SCE’s total wildfire and non-wildfire liability 


insurance expense was approximately $75 million; in 2018, SCE’s wildfire liability insurance 


expense alone was approximately $235 million, a greater than three-fold increase. 


 


Over the past six years, SCE has secured annual wildfire liability coverage totaling 


approximately $1 billion. Unfortunately, both the insurance and reinsurance markets for wildfire 


liability coverage are “hardening,” meaning the number of insurance companies willing to 


provide this coverage at the same level is going down and pricing is going up. The hardening in 


the wildfire liability insurance market is also impacting contractors who perform work for the 


utilities in areas that carry potential wildfire risk (e.g., contractors performing vegetation 


management and power line construction). These contractors are also no longer able to obtain 


the level of wildfire insurance that they previously had. 


 


The hardening of the wildfire liability coverage market is due to three key factors: 


 


 first, the increased risk that is driven by commercial and residential development in high 


fire risk areas, increased population densities, higher property values, continued drought 


effects (including dead and dying trees), lack of adequate fuels management, and quick 


and dramatic change to the environmental conditions in which utility infrastructure was 


designed to be deployed (i.e., climate change) 


 second, the increased frequency and severity of wildfire events throughout California; 


and 


 third, the unique application of inverse condemnation in California to investor-owned 


utilities. 


 


With respect to the second factor, the increased frequency and severity of wildfire events, 


insurance companies, like all businesses, need to be able to earn a profit on the product they 


sell. With respect to the third factor, inverse condemnation, insurers face a risk in California that 


is different from virtually any other state in the country, as described above in 1a. 


 


Reducing the frequency of wildfires caused by utility facilities is key to improving utility access to 


affordable wildfire liability insurance. This cannot be accomplished without strong statewide 


support for utility proposals to mitigate increased wildfire risk, including further grid hardening 
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measures. For SCE, this includes timely CPUC review and approval of the utility’s proposed 


Grid Safety and Resiliency Program and 2019 wildfire mitigation plan. 


 


SCE proposed the GSRP in September 2018, requesting approximately $600 million for a 


comprehensive portfolio of enhanced grid hardening, situational awareness measures, and 


operational practices that are based on leading practices used in other jurisdictions with 


extreme wildfire risk. SCE has already begun the work proposed in the GSRP and WMP, such 


as installing covered conductor to insulate electric wires, deploying high definition cameras and 


micro weather stations, and implementing other enhanced measures, including proactively 


turning off the power when the risk of wildfire propagation is highest. These mitigation 


measures, which will take time to implement, should bring some stability to the insurance 


market. 


 


SCE requested the CPUC review and approve its GSRP by year end 2019 and enable the utility 


to recover program costs beginning in 2020. Timely approval of the utilities’ proposed wildfire 


mitigation measures, coupled with Public Safety Power Shutoff protocols to reduce the risk of a 


utility-caused wildfire, should allow the insurers to improve their loss ratios to align with their 


underwriting guidelines and thus commit more capital at more commercially reasonable prices. 


It may also attract new capital and corresponding competition.  


 


However, the commercial insurance markets do not have the overall capacity to insure 


catastrophic wildfire events. While wildfires can cause damage into the tens of billions of dollars, 


the commercial insurance and reinsurance markets by all accounts only cover up to 


approximately $1.5 billion per IOU insured. A utility catastrophic wildfire recovery fund (Wildfire 


Fund or the Fund) that covers property damage claims in excess of the utility’s own insurance 


would provide capacity that is otherwise not available in the markets. It could be capitalized with 


initial and ongoing contributions from all utilities, both public- and investor-owned, covered by 


customer rates (such as through continuation of the collection of revenue currently paying off 


the Department of Water Resources (DWR) bonds, directed to the Fund), just like insurance 


premiums. Furthermore, a catastrophic wildfire recovery fund would allow limits to be 


aggregated among numerous utilities as would any reinsurance that the fund purchased. This, 


too, would potentially lead to greater commercial capacity by helping the reinsurers better 


manage their accumulated or aggregate risk.  


 


b. What actions can ensure that local governments, homeowners, and businesses are 


adequately insured for wildfire loss? What actions can improve availability and 


affordability of homeowners’ and commercial insurance? 


 


California should take steps to reduce wildfire risks to foster a competitive insurance 


environment with stable rates for homeowners.  


 


Short of mandating that homeowners and businesses have fire insurance, the most effective 


way to achieve the goal of more universal and affordable wildfire insurance coverage for 


homeowners and businesses is for California to take meaningful steps to reduce wildfire risk to 


foster a competitive environment for insurance companies with stable rates for homeowners. 


Several factors make California a risky state for insurance companies.  Among these factors are 


the increased residential and commercial development in high fire risk areas – in the so-called 
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wildland urban interface – and increased population densities, higher property values, continued 


drought effects (including dead and dying trees), lack of adequate fuels management, and 


climate change. These factors contribute to the increased frequency and severity of wildfire 


events throughout California and make the state less attractive to insurance companies. Many 


of these factors are beyond the state’s control, but some are not.  


 


For example, as noted in Governor Newsom’s Strike Force report (pages 14-16) and detailed in 


response to Question 5a below, the State can reduce risk in the WUI by prioritizing building in 


low fire risk areas, strengthening the safety element of local general plans in high fire risk areas, 


encouraging cost effective home retrofits to harden against wildfire and enforcing defensible 


space standards. All these steps would make California a more attractive environment for 


insurance companies, which should reduce insurance premiums over time and allow for more 


reasonable costs and attractive terms for insurance customers. 


 


With respect to a utility catastrophic wildfire recovery fund, payouts to under- and uninsured 


property owners should be discounted to some degree to avoid the moral hazard that could 


disincentivize some property owners in the WUI not to properly insure their property. A means 


test, similar to what is currently used for lower income utility customers, could be an exception 


to this discount.  


 


Related questions from Strike Force report 


 


On page 34, the Strike Force report poses questions for consideration, including “Should all 


insurers be obligated to offer insurance to homeowners living in the WUI if the insured conducts 


specific wildfire mitigation?” and “Should all insurers be obligated to offer reduced rates for 


those homeowners and communities that implement prescribed wildfire mitigation measures?” 


SCE expects the insurance industry will respond comprehensively to these questions. In 


general, however, SCE believes that incentives for homeowners and communities to protect 


against damage from wildfire will be more successful in keeping insurers in the market than 


prescriptive legislative mandates on the insurance industry.  


 


On page 37, the Strike Force report mentions “a cap on [insurers] subrogation claims”, and, on 


page 39, asks whether capping subrogation claims would transfer risk from utilities to insurers, 


raising costs for homeowners. Today, even with the application of a strict liability standard for 


inverse condemnation claims, insurers settle their subrogation claims against the utilities at a 


discount that incorporates litigation risk and certainty of payment (timing). A discount from a 


catastrophic wildfire recovery fund that approximates today’s discounts will likely have little 


effect on homeowners’ insurance premiums. In addition, the Wildfire Fund would likely need to 


incorporate a similar discount and claims validation for under- and uninsured property owners’ 


claims to encourage property owners to purchase insurance, deter fraudulent or inflated claims, 


and account for litigation risk and certainty of payment via settlement. Finally, the Strike Force 


report, on page 39, asks whether the subrogation discount would apply to both property and 


casualty claims. A property damage-only fund would not cover casualty claims; thus, such 


claims would continue to be litigated through the court system to resolution via judgment or 


settlement. In SCE’s experience, property damage claims drive the bulk of damages from 


catastrophic wildfires and are the claims for which quick payment supports victims most 


effectively. 
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3. FINANCING MECHANISMS 


a. What specific problems related to wildfire cost assignment and recovery should a 


dedicated wildfire fund or other financial mechanism address?  


A catastrophic wildfire recovery fund covering third party property damage for wildfires 


caused by utility facilities, in excess of a specified amount of utility insurance, would 


address the need for “equitable distribution of wildfire liability”7 in California.  


SCE notes the Strike Force report’s recommendation to consider changing the strict liability 


standard to a fault-based standard for inverse condemnation claims (pages 36, 37). Changing 


the standard of care applicable to inverse condemnation claims likely will not have a significant 


impact on total damages where utility facilities are involved in an ignition, nor will changing the 


standard of care result in quicker payments of claims, as utilities may contest causation and 


liability. Thus, to ensure an equitable allocation of wildfire liability, SCE believes efforts should 


focus on establishing a fair, predictable, and timely cost recovery framework at the CPUC (as 


noted in response to question 1c) and establishing a Wildfire Fund.  


 


Put simply, there must be a better way for California to collectively manage increased wildfire 


risk and take the utilities out of the role of serving as the insurers of last resort for wildfire 


damages. This is clearly not the utilities’ mandate and impedes their ability to lead the 


implementation of California’s clean energy policies. SCE believes that by taking steps to 


reduce the frequency and severity of wildfire events, through grid hardening investments and 


improvements in situational awareness and operational processes, along with establishing an 


appropriately capitalized risk financing mechanism, such as a catastrophic wildfire recovery 


fund,8 our State will be able to address the challenges caused by the deteriorating insurance 


market for regulated utilities for the benefit of utility customers and the communities the utilities 


serve. 


 


Three powerful safeguards would continue to incentivize investor-owned utilities to mitigate 


wildfire risk.9 First, the CPUC retains its authority to investigate and penalize utilities for 


violations of its regulations, and any such fines and penalties could be paid directly to the 


catastrophic wildfire recovery fund as a shareholder contribution. Second, the Wildfire Fund, 


which would pay claims the same way insurance does, would not cover punitive damages, fines 


and penalties, or willful misconduct, which would be paid by utility shareholders in cases where 


the utility has such liabilities. And third, if the fund responds to a loss, the loss causer should be 


assessed an increased annual premium. If an investor-owned utility is the loss causer, that 


                                                           
7 See Strike Force report on page 4. 
8 SCE notes and appreciates the concept of a “Liquidity Fund” backed by continuing collection of DWR bond 
revenue in rates as described in the Strike Force Report, pages 35-36. SCE believes the “Liquidity Fund” concept 
can be combined with the Wildfire Fund to provide more protection for customers and help ensure the solvency of 
the fund. 
9 This paragraph also answers the question posed in the Strike Force report, on page 39: “How can we design a 
fund that provides the proper incentives for utilities to invest in prevention to reduce wildfire damages and 
claims…?” 
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annual premium could be subject to allocation between shareholders and customers based 


upon a CPUC prudence review.  


 


b. What financial mechanism(s) best address the problems you identify within the current 


liability and insurance regimes? Please provide as much detail as possible regarding 


proposals (e.g., what liabilities would be covered? Who are the involved parties? What is 


the administrative structure? How is it capitalized and funded? What level of 


capitalization is needed? How would subrogation and damage claims be handled? Is it 


scalable and how? What are the consumer impacts? What are the risks to the proposed 


approach?) 


 


A utility catastrophic wildfire recovery fund concept, which includes the critical liquidity 


benefits provided by a liquidity only fund described in the Strike Force report, should be 


established to achieve broad risk and cost sharing that covers property damage 


resulting from wildfires caused by electric utility ignitions.10  


 


SCE believes that a catastrophic wildfire recovery fund should be established to achieve broad 


risk and cost sharing that covers property damage resulting from wildfires caused by electric 


utility ignitions. SCE does not believe a liquidity-only fund is a viable solution, by itself, to solve 


the current inequitable socialization of wildfire liability in California. Instead, the key features of 


the liquidity fund concept described in the Strike Force report (pages 35, 36) should be 


integrated into the Wildfire Fund. Importantly, the dedicated revenue stream (via continuation of 


DWR bond collection) could help quickly capitalize the Wildfire Fund and pay claims to future 


fire victims without having a negative impact on customers from annual premiums paid to the 


catastrophic wildfire recovery fund.11  


 


The Strike Force report also calls for utility shareholder contributions to the Fund. SCE agrees 


shareholder contributions are appropriate when the utility is imprudent. To address the need for 


equitable distribution of wildfire liability, SCE’s catastrophic wildfire recovery fund is designed to 


restore the regulatory compact in California by collecting pre-loss premiums in customer rates 


just like insurance, with post-loss shareholder contributions tied to the revised prudence 


standard described above in response to question 1c. For example, a utility could have a $100 


pre-loss obligation to the Wildfire Fund that the Fund could rely on for its own financing, where 


the obligation does not become payable until a loss occurs, when the allocation between 


customers and shareholders would be determined based upon a CPUC determination of 


prudence. In the case of a wildfire covered by the Wildfire Fund, utility shareholders would be 


responsible to pay a portion of the post-loss increased premium to the Wildfire Fund that 


corresponds with the extent the utility acted imprudently, if such imprudence was a direct cause 


of the fire. 


 


                                                           
10 See Strike Force report, pages 35-38. 
11 Combining the Liquidity Fund with the Wildfire Fund will also allow the funds raised for the Liquidity Fund to 
enjoy the tax benefits of the Wildfire Fund. 







12 
 


SCE recommends that the catastrophic wildfire recovery fund be guided by the following 


principles:12 


1. Applicability: These principles apply to a catastrophic wildfire recovery fund to pay 


property damage claims resulting from wildfires caused by electric utility ignitions. SCE’s 


modeling suggests the Fund should be subject to a $20 billion per incident cap and $30 


billion aggregate per year per utility.13 With the parameters described in these principles, 


SCE’s modeling shows that the Fund is about 98% likely to remain solvent after 10 years 


(not including additional inflows to the Fund from fines/penalties, GHG cap-and-trade 


auction revenues, or other non-utility sources).14 


2. Governance: A governing board should be appointed and include representation from 


participating utilities (investor-owned and publicly-owned), electric utility customers, and 


members with expertise in actuarial science, commercial investing, and wildfire 


mitigation; this governing body would make decisions on utility contributions, 


reinsurance, and other means to reduce customer impacts. 


3. Insurance requirement: Participating electric utilities should be required to continue 


purchasing commercial insurance; the governing body will require the electric utilities to 


continue to procure economically feasible amounts of commercial insurance and 


continue to mitigate wildfire risks. 


4. Fund pays out after utility insurance regardless of fault: The Wildfire Fund should 


respond and pay claims for property damage once an individual electric utility’s 


insurance is exhausted. All property damage claims, regardless of fault, covered by the 


underlying utility insurance are also covered by the Fund. 


a. SCE’s Wildfire Fund design builds in a 50% subrogation claims discount as an 


initial assumption, which is applied to all property damage claims; this value can 


be adjusted, and a different value could be applied to under- and uninsured 


claims. 


b. SCE’s Wildfire Fund design assumes that claims are paid out of the Fund over a 


period of several years (insured homeowners still receive timely insurance 


payouts from their insurance companies), following investigation and 


establishment of liability. This assumption can be adjusted to provide a quicker 


resolution of claims. 


5. Required risk mitigation: Electric utilities should continue to aggressively implement 


wildfire risk mitigation measures as described in their approved wildfire mitigation plans.  


6. Avoid moral hazard: (1) The CPUC should retain authority to fine/penalize IOUs for 


conduct or regulatory violations related to a fire, with such fines/penalties paid by 


shareholders into the Fund to increase its claims-paying resources;15 (2) for wildfire 


covered by the Wildfire Fund, IOU shareholders would be responsible to pay a portion of 


the post-loss increased premium to the Wildfire Fund that corresponds with the extent 


the utility acted imprudently; and (3) willful misconduct and punitive damages are not 


covered by the Wildfire Fund and would be paid by utility shareholders. 


                                                           
12 See SCE’s Fund cash flow scenarios spreadsheet.  
13 This answers the question posed in the Strike Force report, on page 39: “How large would the fund need to be to 
be durable over the anticipated period of time necessary for utilities to make material progress in containing 
catastrophic wildfire risk?” 
14 This level of success would be required to achieve a top A.M. Best rating. 
15 See Strike Force report, page 38. 
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7. Need for pre-loss upfront and annual contributions: The Wildfire Fund should be funded 


by electric utilities’ initial and ongoing, annual premium contributions: 


a. Premiums should be based on: (1) risk (e.g., miles of distribution line or number 


of metered customers in high fire risk areas) and (2) modeling/actuarial analysis 


that includes a factor for implemented risk mitigation. 


b. SCE’s Wildfire Fund design calls for a $2 billion initial contribution (aggregate, 


split among all participants), and a $700 million aggregate annual contribution 


(could be met, in whole in or in part, by the liquidity fund’s continuing collection of 


DWR bond revenue). 


8. Premiums paid by customers: Initial and ongoing, annual premium contributions to the 


Wildfire Fund should be recovered from customers (like insurance premiums). 


a. Low customer impacts: SCE understands, subject to verification, that current 


statewide collection of DWR bond revenue exceeds the proposed $700 million 


annual premium contribution. If that revenue is redirected to the Fund, customers 


would see no rate increase from those contributions over today’s electric rates. If 


such funds are not redirected, and the initial contribution is securitized over 20 


years, SCE’s analysis shows the residential customer impact, if allocated to all 


meters in the state (averaged, currently without any risk adjustments), is about 


$2 per month. 


9. Securitization: Electric utilities should be able to securitize, with a dedicated rate 


component, the initial and ongoing, annual Fund premium contributions, and any 


additional post-loss premium increase, as appropriate. The purpose of securitization is to 


moderate the impact of rate increases on customers by allowing the recovery of wildfire 


costs from customers over time. 


10. Increased premiums for a loss-causer after an event: If an electric utility suffers a loss 


paid by the Wildfire Fund, the Wildfire Fund will require the loss-causer to pay an 


increased additional premium per underwriting guidelines; recoverability of an IOU’s 


increased annual contributions may be subject to a CPUC prudence review, and a 


portion may be allocated to shareholders proportional to a finding of imprudence, to the 


extent such imprudence was a direct cause of the wildfire. 


11. Tax-exempt contributions: The Wildfire Fund should include a tax-exempt feature (both 


state and federal). 


12. Accessing reinsurance and other risk financing: The Wildfire Fund may purchase 


reinsurance and other risk financing instruments. SCE’s proposed approach permits the 


Fund to carry at least $8 billion of its own issued bonds at any one time. 


13. State contribution: Due to the statewide impact of catastrophic wildfire and to protect all 


utility customers, the state should make regular contributions to the Wildfire Fund from 


sources such as GHG cap-and-trade auction revenues. To provide immediate 


confidence in the Fund’s viability to the financial markets, the State should act as a 


backstop until the Wildfire Fund is adequately established by providing low-cost loans to 


the Fund, if needed. 


 


Attached is a cash flow spreadsheet based on modeling by AIR and Guy Carpenter, well-known 


fire risk modelers / risk managers in the insurance industry, who conducted expected loss 


modeling of utility-caused wildfires to size the Fund. The cash flow model uses the assumptions 


stated above, stressed by several large fires in the early years of the Fund. The spreadsheet’s 


assumptions can be changed to see how the Fund would respond to different scenarios. The 
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modeling strongly suggests SCE’s proposed Fund design will work (98% chance of remaining 


solvent after 10 years). For example, the cash flow spreadsheet shows two ways of testing the 


Fund’s viability under stressful conditions. The first case demonstrates that the Fund can 


survive more than $6 billion per year in annual losses for ten years. The second case 


demonstrates that the Fund can survive a $20 billion loss in the first year of its existence 


followed by two additional years of $10 billion losses. In each case, the Fund has the capital, 


ongoing annual premiums, and bonding capacity to withstand the incurred losses. Other cases 


can be run by making changes in the spreadsheet. SCE welcomes validation by other 


stakeholders performing their own modeling. 


 


4. COMMUNITY AND WILDFIRE VICTIM IMPACTS  


a. What are the specific needs of communities and wildfire victims in considering how 


costs are socialized?  


Safety remains SCE’s top priority. The Company assists and supports customers 


affected by wildfires and continues to work diligently to invest in wildfire risk mitigation 


measures and facilitate improvements in customer and community wildfire resiliency, in 


partnership with non-profit partners and emergency services organizations. 


 


The safety of our customers, our employees and our communities remains our most important 


focus. SCE continues to proactively enhance its operational practices and infrastructure through 


its comprehensive wildfire risk mitigation strategy, with a focus on ignition avoidance and 


targeting the highest fire risk areas. SCE employs several protocols to identify and mitigate fire 


risks, including vegetation management practices, pole inspections and replacement programs, 


and partnerships with local and state fire agencies. 


 


SCE conducts frequent vegetation patrols in the most severe high-fire areas to scout for 


hazards, inspecting approximately 900,000 trees annually and trimming nearly 690,000 of them 


per year. SCE also inspects another 2 million trees outside trimming zones that could potentially 


fall into lines to determine whether they are dead or dying – which is happening more frequently 


due to drought, bark beetle infestations and other climate change-driven effects.  


 


To educate customers and communities on wildfire risk mitigation measures the company is 


taking, SCE hosts community meetings in high fire risk areas across its territory. One approach 


that the utility may utilize is shutting off power under extreme weather conditions as a 


preemptive measure to reduce the risk of a power line starting a fire. When used, a public safety 


power shutoff (PSPS) will not necessarily affect a whole jurisdiction - only the areas identified as 


having high fire risk under the specific circumstances at the time. SCE will continue to consult 


with local officials and emergency response personnel, such as local fire departments, before 


any PSPS event. 


 


SCE continues its commitment to strengthen the region’s emergency preparedness capacity by 


actively participating in wildfire response planning with fire agencies throughout our service 


territory. These partnerships improve service reliability during critical incidents, support public 


and firefighter safety and foster relationships that improve response times. These efforts are led 


by SCE’s fire management team, which serves as the Company’s primary point of contact for all 
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fire agencies in the service territory. During wildfire incidents, members of this team are typically 


on scene working closely with fire agencies to advise them of any issues related to SCE’s 


electrical system.  


 


One example of an SCE partnership with fire agencies is Operation Santa Ana, which has been 


in place since 2001. This is an annual event SCE hosts with state and county fire agencies to 


address tree and brush clearance. In addition, members of SCE’s fire management team serve 


on the board of directors of the California Fire Safe Council and on the board of the Southern 


California Association of Foresters and Fire Wardens, which have representatives from every 


county, state and federal fire agency in SCE’s service area.  


 


Given the complexity of the extraordinary climate challenges facing California, wildfire 


prevention and mitigation programs and activities will require broader statewide partnerships in 


order to maximize effectiveness. SCE will continue to work with state and local governments, 


regulatory agencies, first responders and fire agencies, as well as the communities to ensure 


that efforts are fully coordinated. 


 


We know that we cannot do this alone. SCE partners with various non-profits across the service 


territory to assist our community preparedness and resiliency efforts. Contributions, funded by 


shareholders, to these vital non-profits that serve diverse ethnic groups, seniors, women, 


disabled and low-income families, among others, build capacity across SCE’s diverse customer 


base. Over the past two years, the Company has identified additional non-profit partners to 


augment the existing public safety/emergency preparedness portfolio and to better support 


wildfire mitigation and preparedness, first responder capacity building, and community 


engagement, resiliency and disaster recovery. 


 


b. What are the specific needs of communities and wildfire victims in considering a 


potential wildfire fund or other financial mechanism? 


 


The Wildfire Fund can help communities and victims in at least two ways. First, the Fund can 


provide a source of needed funds to assist under- and uninsured victims and property owners’ 


insurance companies in recovering from catastrophic wildfires started by electric utility facilities. 


Second, the Fund can provide a level of financial protection to the electric utility so that the utility 


can restore electric service quickly after an event and continue providing safe, reliable and 


affordable electric service to the communities it serves. 


 


5. MISCELLANEOUS  


a. Do you have other recommendations for ways to reduce wildfire damage and costs 


that the Commission should consider?  


The State should build on reforms enacted in 2018 to further mitigate the dramatically 


increased wildfire threat by, among other things: (1) ensuring that more homes are built 


flame- and ember-resistant; (2) prioritizing sustainable, safe development with more 


protective land use planning; and (3) providing for strategic wildfire fuels reduction. 


 


The damage and costs of wildfires are felt by all Californians, and in all aspects of their lives – 


health and safety, climate and environment, property, infrastructure, and economy. As noted in 
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the Strike Force report, “[c]limate change, forest management practice, and real estate 


development patterns in the WUI” are all contributing to wildfire damage and all stakeholders 


must be involved in the solutions.16 Policies that support resilient and sustainable communities 


can reduce the occurrence of catastrophic wildfires, reduce the damage done when fires occur, 


and ensure that communities bounce back quickly. An all-of-the-above approach, as outlined in 


the Strike Force report, that includes smart regulation and financial support for individual action 


should address smarter land use planning that prioritizes ensuring buildings – new and existing 


– are flame- and ember-resistant; sustainable and safe development; and strategic wildfire fuels 


treatment – focusing on areas of greatest risk in the wildland-urban interface. 


 


The rapid expansion of development in the WUI – the most fire-prone regions of the state –


demands significant investments and purposeful actions by all levels of government and 


homeowners to fire-harden homes and communities. While recent wind-driven firestorms 


appeared to destroy everything in their paths, research shows that when protective building 


standards are followed, homes have a significantly higher chance for survival.17 California has 


been a leader on adopting the most protective building codes in the nation, and the state and 


local governments should continue that leadership by incorporating the latest science and best 


available building materials and processes. It is also critical that these protective building codes 


and practices are applied to more communities and more homes. Cost should not be a barrier to 


protecting homes and communities with today’s safer building codes, because the protections 


they afford save homes and lives, and also greatly limit the total economic impact on 


communities when fires occur.18 To ensure the protection afforded by these codes and practices 


is long-lasting, the state and local governments need resources for education, inspection, and 


enforcement focused on maintenance and compliance.19 


 


Building fire-resistant communities is critical, but no building is fire-proof. Communities can 


reduce wildfire costs and risks by limiting the scale and pace of development in the WUI and 


similar high-risk areas. This is not an easy task, and the state’s housing crisis does not make it 


any easier. But California needs a sustainable solution to the housing crisis, which requires 


building smarter. Local governments are at the forefront of planning and building resilient 


communities, and many have tackled wildfire risk head-on, adopting robust wildfire hazard plans 


and implementing zoning ordinances that target wildfire risk. The use of these land-use tools 


must be more widespread, and governments need to be supported and incentivized to use 


these tools (and others) more frequently and aggressively to meet the increasing wildfire risk.  


 


                                                           
16 See Strike Force report, pages 2, 26. 
17 See https://www.kqed.org/news/11738573/step-1-build-a-house-step-2-set-it-on-fire, discussing 
research by the Insurance Institute for Business & Home Safety on the effectiveness of fire-resistant 
builds. 
18 The State Fire Marshall and CAL FIRE are working on a list of low-cost retrofits, which is a great first 
step. Finding ways to ensure the retrofits are adopted is critical. And – as documented in a study by the 
Insurance Institute for Business & Home Safety and Headwater Economics – the cost of constructing new 
homes to be wildfire-resistant is not substantially different than the cost of typical construction. Report can 
be accessed at https://headwaterseconomics.org/wp-content/uploads/building-costs-codes-report.pdf 


19 See Strike Force report, page 16, noting that compliance and enforcement are “key to ensure that 
defensible space standards are met.”  



https://www.kqed.org/news/11738573/step-1-build-a-house-step-2-set-it-on-fire
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The build-up of hazardous fuels has increased fire intensity, rate of spread, and total acreage 


burned, which is why significant investments in fuel reduction are key to combatting wildfire risk. 


Leaders in Sacramento have taken aggressive action to implement more sustainable forestry 


management and to ensure funds are available for forest thinning, prescribed burns, mechanical 


treatments, and grazing. As CAL FIRE’s 2018 Strategic Fire Plan notes, these are critical parts 


of a holistic solution, none of which will be successful on its own.20 These fuel reduction efforts 


must be linked with efforts to fire-harden communities and investments for sustainable 


maintenance of the fuel reductions. Because of the great expanse and diversity of the state’s 


wildlands – covering federal, state, and private lands, and ranging from dense conifer forests to 


coastal scrublands – it is critical that resources are focused on projects that target risk reduction 


for vulnerable communities and areas with the most residents in danger. Careful planning and 


deployment of resources is imperative to prioritize the protection of property and lives by 


targeting fuel management activities near communities and through community-adjacent fuel 


breaks to provide fire-fighters safety to defend lives and homes. 


 


b. Do you have other recommendations to ensure a more equitable distribution of 


wildfire costs and liabilities that the Commission should consider? 


SCE believes that it is imperative this Commission and other key policymakers avoid pursuing 


proposals that do not directly address our state’s increased wildfire risk and could reduce the 


equitable socialization of wildfire risk mitigation measures and cost recovery, pose additional 


risks to safely operating the electric system, and hinder the achievement of the State’s clean 


energy policies. This includes proposals to break up PG&E into smaller regional utilities and 


potentially municipalizing it in whole or in part, as well as proposals to adjust the return on equity 


of investor-owned utilities based on safety performance.  


 


SCE understands this Commission’s focus does not directly include utility restructuring; we 


nonetheless raise this issue for awareness considering the serious and negative consequences 


of Balkanizing the state’s electrical system. These implications include, but are not limited to: 


increasing cybersecurity risks (the overall system will only be as secure as its weakest link); 


impeding the coordination and deployment of resources during emergency events; producing 


disparate and inequitable electric rates between customers served by utilities located in urban 


versus rural areas; concentrating wildfire risk within smaller and less affluent utility service 


territories, and customers’ ability to finance necessary wildfire risk mitigation investments (in 


cases where large cities municipalize the electric utility functions); and ultimately serving as a 


costly and prolonged distraction from implementing key state energy goals. 


 


The Governor and other leaders have made clear that the state’s IOUs remain important 


partners in promoting a safe, reliable, affordable, and clean electric grid, and there are better 


ways to hold utilities accountable for ensuring they meet these shared objectives that are being 


considered as part of this Commission’s work and in other forums. 


 


In addition to proposals that contemplate restructuring PG&E, the Strike Force report and 


CPUC’s assessment of PG&E’s safety culture consider modifications to an investor-owned 


                                                           
20 CAL Fire Strategic Fire Plan, page 11, available at 
http://cdfdata.fire.ca.gov/fire_er/fpp_planning_cafireplan. 



http://cdfdata.fire.ca.gov/fire_er/fpp_planning_cafireplan
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utility’s allowed return on equity (ROE), based on wildfire safety performance. The CPUC sets 


“the ROE at a level of return commensurate with market returns on investments having 


corresponding risks, and adequate to enable a utility to attract investors to finance the 


replacement and expansion of a utility’s facilities to fulfill its public utility service obligation.”21 


Adjustments to the allowed ROE that are not based on changes in the utility’s risk profile can 


compromise the ability of a utility to attract the capital necessary to advance public policy 


initiatives. While such proposals to modify the allowed ROE are based on good intentions – 


reducing the risk of future wildfires – they are unnecessary and would introduce uncertainty that 


would further reduce investor confidence, leading to higher, not lower, costs for customers.  


 


Modifications to the utilities’ ROEs are simply unnecessary to incentivize aggressive wildfire 


mitigation. Utilities’ focus on employee and community safety motivates them to reduce fire 


risks. Moreover, as noted in response to question 1 above, if prudence is based on a utility’s 


compliance with its wildfire mitigation plan and cost recovery is linked to a fair and timely 


determination of prudence, if utilities fail to comply with the commitments described in their 


wildfire mitigation plans, or violate regulatory requirements, they are subject to potentially large 


fines and penalties paid by shareholders. In addition, costs incurred due to imprudent activity 


are not recoverable from customers and are borne by shareholders. These mechanisms ensure 


utilities are incentivized to work diligently to lower wildfire risk associated with their equipment. 


Any additional action associated with the ROE will act as a second penalty for the same 


conduct, causing uncertainty and a further loss of investor confidence in the ability of California 


to restore the regulatory compact. 


                                                           
21 CPUC D.12-12-034 Decision on Test Year 2013 Cost of Capital for the Major Energy Utilities p.18. 







Credit FAQ:


Will California Still Have An Investment-Grade
Investor-Owned Electric Utility?
February 19, 2019


On Jan. 29, 2019, PG&E Corp. and subsidiary Pacific Gas & Electric Co. filed for reorganization
under Chapter 11 of the U.S. Bankruptcy Code, about two months after the start of the devastating
Camp Fire. S&P Global Ratings has been actively reexamining its assessment of California's
regulatory construct for electric utilities. Our initial reassessment led to a one-notch downgrade
on Jan. 21, 2019, on Edison International (Edison) (BBB/Watch Neg/A-2) and its subsidiary,
Southern California Edison Co. (SCE) (BBB/Watch Neg/A-2), and a one-notch downgrade on
Sempra Energy's (BBB+/Negative/A-2) subsidiary San Diego Gas & Electric Co. (SDG&E)
(BBB+/Negative/A-2). Furthermore, we indicated that we could lower the ratings on these
companies by one or more notches within the next few months. This raises the possibility that our
issuer credit ratings (ICR) for all of California's investor-owned regulated electric utilities could be
below investment grade before the start of the 2019 wildfire season. Here we address investors'
most frequently asked questions.


Frequently Asked Questions


Why did PG&E's bankruptcy filing require S&P Global Ratings to reexamine its
assessment of California's regulatory construct for electric utilities?


Our view is that PG&E's management and board of directors filed for bankruptcy because of the
potential for the company to incur significant liabilities stemming from the 2017 and 2018
wildfires and the uncertainties regarding the prospects for and timing of potential recoveries
through the regulatory process. We believe that potential liability risks are significant in California
and that the regulatory mechanisms to resolve these risks are unclear at best. Consequently, we
believe California electric utilities face ongoing and unresolved risks related to future wildfires
and, to the extent that this lack of clarity lingers, each of the other California electric utilities could
potentially follow PG&E's lead if faced with a catastrophic wildfire in 2019 or beyond.
Furthermore, the relatively short time line leading up to the board's determination that a voluntary
bankruptcy was in the best interests of PG&E and its stakeholders, only about two months after
the catastrophic Camp Fire, also led us to reexamine our assessment of California's regulatory
construct for electric utilities.
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Could a second California electric utility potentially file for voluntary
bankruptcy in 2019?


We think it is possible. Without any regulatory reform, we view it as entirely possible that another
electric utility could face a devastating wildfire during the 2019 wildfire season and, depending on
the magnitude and severity, its board of directors could similarly determine that the best course of
action would be to file for a voluntary bankruptcy before year-end 2019. In our view, the rapid
decline in creditworthiness--PG&E filed for Chapter 11 only two months after the Camp
Fire--shows how quickly things can change in California, given the current regulatory construct.


Does S&P Global Ratings believe that there is still time for California to take
constructive steps that support credit quality?


Yes. As we see it, there is a window of opportunity to bring clarity to the regulatory construct.
However, that opening will start to close at the beginning of the 2019 wildfire season. From a
ratings perspective, we would need to see clear evidence that concrete steps are being taken
during this relatively short period to strengthen California's regulatory construct for electric
utilities. Absent clear evidence of leadership to identify concrete and realistic steps to reduce
wildfire liability risks, S&P Global Ratings would lower the ratings on Edison, SCE, and SDG&E by
one or more notches.


When does S&P Global Ratings believe the California wildfire season begins?


While the start of California's wildfire season generally varies throughout the state, we believe
that the wildfire season can start as early as June.


What specific concrete steps does S&P Global Ratings believe are necessary
for California's electric utilities to maintain their credit quality?


Based on PG&E Corp.'s public disclosures, we believe that PG&E's board of directors determined
to file for reorganization under Chapter 11 of the U.S. Bankruptcy Code because of the following
underlying risks:


- Potentially significant liabilities from the recent wildfires;


- Uncertainties regarding the prospects for and timing of recovering such costs from ratepayers;
and


- The need for an orderly, fair, and expeditious process to resolve the potential wildfire liabilities.


We believe the significant liabilities that PG&E potentially faces from wildfires are a direct result
of climate change and the California courts' interpretation of the legal doctrine of inverse
condemnation. Our ratings base case for California's electric utilities assumes that climate
change will persist and that California will continue to face catastrophic wildfires. We do not
expect that much can be accomplished in the near term to reduce the threat of catastrophic
wildfires in the state, and we believe that inverse condemnation will compound the risks
California's electric utilities currently face. Under the legal doctrine of inverse condemnation, if a
California utility's facilities are determined to be the substantial cause of a wildfire, the utility
could be liable for all of the wildfire's property damage and other associated costs without the
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utility being negligent.


In our view, California's interpretation of the legal doctrine of inverse condemnation effectively
makes California's electric utilities the state's reinsurer, which creates new risks that were never
envisioned when investor-owned utilities were established. We don't believe that an electric utility
is large enough, sufficiently diversified, or adequately capitalized to be a reinsurer. Overall, in our
view, the combination of climate change, frequent and severe wildfires, and California's
interpretation of inverse condemnation, if unaddressed, significantly raises the risk for
California's electric utilities to a level inconsistent with any other North American utility.


A second risk that PG&E cited was that it did not expect the California Public Utility Commission to
permit the company to securitize its wildfire costs on an expedited or emergency basis. PG&E also
believed that it would likely take years to obtain authorization to securitize the wildfire costs
despite the company's assessment of the extraordinary challenges it faces. Under our
methodology, investment-grade utility ratings require a regulatory framework that is transparent,
consistent, predictable, and allows for timely cost recovery. In our view, a regulatory construct
that lacks these foundational elements could subject the utility to financial instability and lead us
to revise downward our assessment of the regulatory framework's relative credit supportiveness.
California has been plagued with catastrophic wildfires for years. In our view, California's
regulatory process to recover these material wildfire costs is still unpredictable, relatively
untested, and lacks transparency and uncertainly regarding the timeliness of cost recovery.


Will any California investor-owned electric utility still have an
investment-grade rating before the start of the 2019 wildfire season?


Possibly. We are actively monitoring what, if any, improvements will be implemented to the
regulatory construct before the start of the 2019 wildfire season. Absent concrete steps taken by
regulators and/or politicians to reduce the risks for California's electric utilities, S&P Global
Ratings could lower the ratings on Edison, SCE, and SDG&E by one or more notches --indicative of
the possibility that the ICR on these companies could be below investment grade before the start
of the 2019 wildfire season.


Florida's utilities are also at risk for natural disasters--why does S&P Global
Ratings have an investment-grade rating on all investor-owned electric
utilities in Florida?


In our view, there are two key distinguishing factors between the regulatory construct in California
and Florida. The first is inverse condemnation and the second is recovery.


As mentioned, the legal doctrine of inverse condemnation that developed under California's
common law holds a utility strictly liable for damages arising from wildfires if its equipment is a
substantial cause of the wildfire, regardless of the utility's negligence. In our view, this makes
California's utilities the state's reinsurer every time a wildfire destroys part of its service territory.
For example, assume a wildfire caused by a California utility without negligence had total
damages of $5 billion, which included damages to the utility's assets of just $100 million. The
California utility could be liable for the entire amount of damages from the catastrophic fire, or as
much as $5 billion. In that same situation, under Florida law, the Florida utility would seek to
recover from ratepayers just the damage to its own assets or $100 million.


The second key difference is the recovery process. In Florida, utilities follow what we would
characterize as a predictable and reliable process to recover their costs following a catastrophic
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hurricane. Florida utilities can petition for the recovery of storm costs without being subject to an
earnings test and the state has allowed for the securitization of these costs. These
credit-supportive measures in Florida have been implemented many times and reduce the credit
risks associated with the state's unpredictable weather conditions. In contrast, the California
recovery process is untested and uncertain. PG&E identified this risk in its bankruptcy filing, citing
the uncertainty surrounding the timing and amounts, if any, it could recover following the 2017
and 2018 wildfires. The lack of a well-defined and timely process to adequately quantify and
recover wildfire costs, in our view, is a second material distinction for California's regulatory
construct.


Would a loss of investor confidence in California electric utilities be
significant?


We think so. Utilities are different from most industrial companies because they generally operate
with negative discretionary cash flow, reflecting the high capital spending necessary to maintain
and improve their electrical systems. To offset this risk, we think a utility's credit quality depends
on its operating under a credit-supportive regulatory construct that is consistent and predictable.
Also, because utilities have negative discretionary cash flow their creditworthiness is linked to
reliable access to the capital markets to operate their businesses. If investor confidence in the
California construct wanes, a utility's access to the capital markets may be limited and its cost of
capital may increase. In our view, the lack of consistent access to the capital markets or lack of
steady affordable capital can add considerable strain to a utility's business model.


Are the SCE and SDG&E service territories susceptible to wildfires?


Yes. In our view, both service territories face wildfire risks. SCE's operating territory has had major
catastrophic wildfires in each of the past two seasons. Many wildfires have also occurred in San
Diego County over this timeframe, but have either been insignificant or SDG&E has not been
determined to be the cause of these wildfires. Therefore, SDG&E has not been financially
responsible for a major devastating wildfire over the past decade. Although the topography differs
greatly throughout California, and the management of this issue by a utility can mitigate some of
the risks, given the increasing effects of climate change, S&P Global Ratings assumes that all of
California's regulated electric utilities are susceptible to catastrophic wildfire-related risks.


Does S&P Global Ratings take into account SDG&E's state-of-the-art
technological system?


Yes. In our view, SDG&E has one of the most sophisticated advanced wildfire warning systems in
the world. The company has invested in hundreds of weather stations and fire cameras that have
the capability to identify when specific areas could be most susceptible to a wildfire. Furthermore,
after a wildfire starts, the utility's fire camera system is equipped with the technology to identify
the wildfire's GPS coordinates. This information is relayed to the California Department of Forestry
and Fire Protection, which determines the most appropriate course of action to extinguish the fire
at its earliest stage.


The company's advance warning system has already prevented at least one wildfire that
potentially could have been catastrophic. However, despite this advanced warning system, we
don't think the utility is immune to the risk of a devastating wildfires. We believe that all California
electric utilities are susceptible to potential liabilities from wildfires because of environmental
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changes and high winds that could spread the fire at a rate that outpaces the capabilities of the
the first responders. While SDG&E is certainly not immune to wildfire risks, because of the
company's advanced operations, S&P Global Ratings has consistently rated the company higher
than its California electric utility peers.


If SDG&E is downgraded would S&P Global Ratings also downgrade Sempra
Energy?


Probably. To date, we have lowered our rating on SDG&E by two notches due to the uncertainty
regarding California's regulatory construct but have maintained our ICR on SDG&E's parent,
Sempra Energy. Currently, our ICR on SDG&E is the same as our rating on Sempra Energy.
Because SDG&E accounts for about 35% of consolidated Sempra, a further downgrade of SDG&E
to below our Sempra ICR would likely result in a weaker credit assessment at the consolidated
parent and would likely result in a downgrade to Sempra Energy.


Can senior secured first-mortgage bonds be rated above the issuer credit
rating?


Yes. First-mortgage bonds (FMB) issue ratings can be notched above our ICR on a regulated utility
depending on the rating category and our recovery rating, which is based on the extent of the
collateral coverage. FMBs benefit from a first-priority lien on substantially all of the utility's real
property owned or subsequently acquired. Collateral coverage of over 1.5x supports a recovery
rating of '1+' and an issue rating of two notches above the ICR in the 'BBB' category, and three
notches above the ICR in the speculative-grade category.


Can senior unsecured bonds be rated above the issuer credit rating?


Yes, but only in certain situations. If an ICR on a regulated utility is investment grade ('BBB-' or
higher), the senior unsecured bonds cannot be rated above the ICR. If the ICR on a utility is
speculative grade ('BB+' or lower), then notching will depend on the recovery rating and the ICR
level.


If the utility ICR is in the 'BB' category, we could rate the senior unsecured bonds one notch above
the ICR if we determine that under a hypothetical default scenario, we assess substantial recovery
for the unsecured bondholders (recovery of 70% or greater), consistent with a recovery rating of
'2'. If we rate the ICR on a utility 'B+' or lower, we could rate the senior unsecured bonds two
notches above the ICR if we assign the unsecured debt a '1' recovery rating (recovery of greater
than 90%) or one notch above the ICR if we assign the unsecured debt a '2' recovery rating
(recovery of 70%-90%) in a simulated default scenario. For unsecured holding company debt, we
cap the recovery ratings at '3' (recovery of 50%-70%) for companies in the 'BB' category and at '2'
for companies rated below 'B+'.


Related Criteria And Research


Related Research


- PG&E Corp. Downgraded To 'D' On Bankruptcy Filing; Subsidiary Debt Lowered To 'D', Jan. 29,
2019
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- Edison International And Subsidiary Southern California Edison Downgraded To 'BBB'; Ratings
Placed On Watch Negative, Jan. 21, 2019


- San Diego Gas & Electric Co. Downgraded To 'BBB+', Outlook Remains Negative, Jan. 21, 2019


- What's Behind Our Multi-Notch Downgrade Of PG&E Corp.?, Jan. 11, 2019


- Sempra Energy And Southern California Gas Co. Ratings Affirmed; Outlook Remains Negative,
Sept. 5, 2018
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April 22, 2019 
 
President Carla J. Peterman 
Commissioner Dave Jones 
Commissioner Michael Kahn 
Commissioner Pedro Nava 
Commissioner Michael Wara 
Catastrophic Wildfire Cost and Recovery Commission 
Governor’s Office of Planning and Research 
 
Dear President Peterman, and Commissioners Jones, Kahn, Nava and Wara, 
 
TURN–The Utility Reform Network asks you to exercise leadership to protect California utility 
ratepayers from skyrocketing bill increases due to the impacts of wildfire prevention and liability 
costs. Unless new policies are adopted to protect ratepayers, wildfire-related costs, already 
substantial and growing, will soon become devastating.   
 
For example, the amount Pacific Gas & Electric Company (PG&E) proposes to spend in 2020 to 
prevent wildfires and purchase wildfire liability insurance would increase average annual electric 
bills by $84 for residential customers.  Customers will face additional bill increases from PG&E’s 
wildfire prevention activities and insurance costs before 2020 that are not yet reflected in rates.  
And these wildfire-related costs are likely to increase further for many years after 2020.  
Furthermore, if PG&E’s liability costs from the 2017 and 2018 wildfires, estimated to be as high 
as $30 billion, were imposed on ratepayers as PG&E desires, this could increase average, annual 
residential bills by another $300.  These increases -- $84 for 2020 wildfire prevention and 
insurance, plus $300 for 2017-2018 wildfire liability, and more for pre-2020 wildfire prevention 
and insurance costs -- would require residential customers to essentially pay the equivalent of 
four extra monthly utility bills in a year.  Yet these figures represent only the initial impacts of 
what could well be years of higher utility spending to prevent wildfires, leading to increased 
rates that persist for decades into the future,1 not to mention impacts from any utility-caused 
wildfires in 2019 and beyond.  In short, any path that relies largely on ratepayers to fund utility 
wildfire-related costs is likely to lead California in an unsustainable direction.   
 
The costs that utility companies are demanding that California ratepayers pay generally fall into 
two broad categories: (1) wildfire prevention and remediation costs (that is, the costs of 
reducing the risk of wildfires due to utility ignition, and restoring utility facilities after a wildfire 


                                                
1 Utility spending on capital projects is recorded over years and, in many cases, decades, with an authorized rate of 
return that can result in a total amount of recovery of double the original cost on a nominal basis. 
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and obtaining insurance to cover third party claims); and (2) wildfire liability costs (typically 
damages and attorneys’ fees due to a utility-caused wildfire).  TURN and AARP discuss each 
category below. 
 
Wildfire Prevention and Remediation Costs  
 
The state’s electric investor-owned utilities have historically engaged in equipment inspection 
and maintenance and vegetation management activities that were in part targeted at reducing 
the risks of utility-caused wildfires.  Recent years have seen dramatic expansions in the scope 
and scale of many of these activities.  Vegetation management now seeks to achieve not only 
greater clearances between electric lines and living trees, but also removal of trees killed by 
drought and, in some cases, healthy trees that are of the wrong “fast-growing” species.  “System 
hardening” efforts in high fire hazard areas (such as installing “covered conductor” to replace 
existing conductor wire, and using non-wood poles) have become more prominently featured in 
the utilities’ programs.  The price tags for such efforts are substantial, as is clearly evidenced by 
the most recent proposals of PG&E and Southern California Edison Company (SCE), the state’s 
two largest electric utilities.  For example: 
 


• PG&E spending on vegetation management (tree-trimming) has seen recent steep 
increases from its historical level of approximately $200 million per year, forecasted in its 
General Rate Cases (GRCs).  In 2016 and 2017, the utility recorded an additional $395 
million spent on “Tree Mortality and Fire Risk Reduction” activities above and beyond its 
GRC amount, and forecasted spending $260 million more on those activities in 2018.  In 
its Wildfire Mitigation Plan submitted in early 2019 pursuant to SB 901, PG&E proposed 
additional “enhanced vegetation management” activities with a price tag of $430 million 
in 2019 expenses.  Thus, for 2016-2019, PG&E expects to spend upwards of $1.9 billion 
on its vegetation management activities. 


 


• PG&E’s Wildfire Mitigation Plan also includes 2019 spending of $325 million for system 
hardening spending, and $800 million to $1.4 billion for “expanded inspections” that 
would be undertaken in addition to the utility’s regularly scheduled inspections.  With 
the “enhanced vegetation management” and other smaller programs included, the 
utility’s Wildfire Mitigation Plan spending could total from $1.7 billion to $2.3 billion of 
new spending in 2019 alone. 


 


• PG&E’s GRC for 2020 includes forecasts of an additional $378 million for enhanced 
vegetation management, and $821 million for further system hardening spending, for 
total increased spending of $1.3 billion in 2020 alone. 


   


• SCE also plans significant increases in wildfire-related spending.  According to its Wildfire 
Mitigation Plan, SCE expects to spend in the range of $290-$334 million on enhanced 
vegetation management and operating and maintenance (O&M) activities, along with 
increased capital project spending of $237-$346 million, for total 2019 spending of $527-
$680 million above and beyond the amounts currently authorized.    







 
In addition to costs for such wildfire prevention activities, the utilities incur costs of remediating 
the impact of fires they have experienced.  Remediation costs include the direct costs of 
restoring their facilities and service to their customers, and insurance to cover third party claims 
for wildfire damages.  These costs, too, have grown at a tremendous pace in recent years. 
 


• In PG&E’s 2020 GRC application, the utility describes a 2017 liability insurance premium 
cost of $124 million, nearly 2.5 times the $52 million previously forecast for that year.  
The renewal cost increased by a factor of 3.0 for 2018 ($360 million), and PG&E 
anticipates annual costs remaining at that level for 2019 and 2020.   


 


• Through its Wildfire Expense Memorandum Account (WEMA), PG&E can seek to recover 
above-forecast costs it incurs for such insurance.  The utility’s GRC application includes 
such a request for $67 million for the above-forecast costs of its 2017 annual insurance 
renewal.  We expect the utility to make similar requests to recover the higher costs of 
insurance in 2018 and 2019—approximately $300 million each year.   
 


• In SCE’s most recent GRC application, the utility forecasted $92.4 million for liability 
insurance costs for 2018, but later sought and received CPUC approval for recovery of an 
additional $107 million of wildfire insurance for 2018.  Like PG&E, SCE has a WEMA that 
will permit it to seek recovery of further costs for wildfire insurance coverage for 2019 
and 2020 that exceed the GRC forecast. 
 


• Both PG&E and SCE have likely recorded and will continue to record very substantial 
costs associated with restoring service in areas devastated by wildfires, whether or not 
caused by utility equipment.  The North Bay and Camp fires in northern California, and 
the Thomas and Woolsey fires in the Los Angeles area, destroyed substantial portions of 
each utility’s infrastructure, with system restoration costs at levels likely to outstrip those 
previously seen.   PG&E’s initial estimates were up to $190 million for the North Bay fires 
of late 2017, and in excess of $385 million for the 2018 Camp Fire.  Ratepayers will be 
asked to pay these restoration costs at some point in the future, further increasing bills.    


 
Even if viewed in isolation (that is, without consideration of the wildfire liability costs discussed 
below), the bill impacts of such wildfire prevention and remediation costs are very substantial 
and unlikely to abate in the near future.  According to PG&E’s presentation summarizing its 2020 
GRC request, the incremental increases associated with its wildfire liability insurance and the 
various programs included in its “Community Wildfire Safety” efforts would, on their own, 
increase the authorized revenue requirement by approximately $850 million in 2020 alone, and 
amount to a 10% increase to the overall GRC revenue requirement.  The average residential 
customer would pay an additional $84 per year as a result.  This captures only a fraction of the 
impact, as it does not capture the costs from 2019 and before that have not yet been reflected in 
rates.  And this would not be a one-time impact, but rather would be expected to persist as part 







of the authorized revenue requirement into the foreseeable future, with the potential to be 
compounded by further increases similar to those reported in recent years.2 
 
TURN and AARP are not suggesting that all of the utility costs described above are reasonable for 
recovery in rates.3  Rather, for purposes of assessing the potential cost impact for California’s 
ratepayers here, TURN and AARP are relying on the costs presented by the utility, without taking 
a position on how much of those costs should be recovered from ratepayers as opposed to borne 
by the utility and its shareholders. 
 
Wildfire Liability Costs  
 
Third parties that suffer losses due to a utility-caused wildfire will seek recovery from the utility.  
Such third-party claims are likely to present questions of whether utility negligence or 
imprudence was a contributing factor to the wildfire event and, therefore, whether ratepayers 
should bear any of the associated claims costs.  Of the seventeen wildfires in the North Bay area 
in 2017, CAL FIRE has found that PG&E violated vegetation management requirements in the 
substantial majority of them.  And it appears very likely that the devastating Camp Fire of 2018 
was caused by PG&E equipment that was not adequately maintained.  Similar questions have 
been raised but not yet determined for SCE’s role in the Thomas Fire of 2017 and the Woolsey 
Fire of 2018.   
 
A bedrock principle of California public utilities law is that costs that are the result of utility 
imprudence are not just and reasonable and, therefore, may not be added to customer rates.  
This principle, often referred to as the “prudence doctrine,” is a matter of both fundamental 
fairness and common sense.  It is compelled by fairness because forcing ratepayers to pay for 
costs that they did not cause and that would have been avoided if the utility had been operated 
prudently is, as the CPUC has recognized, unconscionable.  TURN has consistently advocated for 
the recognition and enforcement of this doctrine, and will continue to forcefully urge California’s 
decisionmakers to avoid outcomes that would have utility ratepayers bear costs arising from 
utility mismanagement. 
 
That said, TURN acknowledges that the appropriate authorities have yet to reach the ultimate 
determination of the role utility imprudence played in some of the largest recent utility 
equipment-caused fires.  Furthermore, with the enactment of SB 901 in 2018, the Legislature 
saw fit to erode the principle that ratepayers do not pay for imprudent utility actions by enabling 
a ratepayer-funded bailout if the Commission determines that the imprudence-related claims for 
2017 wildfires that would ordinarily be paid by the  utility’s shareholders should be capped to 
avoid “harming ratepayers or materially impacting [the utility’s] ability to provide adequate and 
safe service.”  Public Utilities Code § 451.2.  TURN is aware that various interests seek legislation 
enabling a similar bailout for imprudence-related claims from wildfires in 2018 and later.  


                                                
2 For PG&E, these figures do not include the roughly $600 million of above-forecast costs of 2018 and 2019 liability 
insurance the utility is likely to seek to recover through its WEMA, as described above. 
3 For example, if the utility is now requesting cost recovery for activities it was required to perform in the past, and 
was funded to perform but did not or performed inadequately, rate recovery would be inappropriate.  







Therefore, TURN discusses here the total liability figures associated with recent wildfire events, 
without attempting to identify the portion that would or should be borne by the utility under the 
prudence doctrine. 
 
PG&E has stated that if it is found liable for the losses with respect to the 2017 and 2018 
Northern California wildfires, the amount of such liability could exceed $30 billion.  In March of 
2019, Fitch Ratings estimated that SCE’s potential financial exposure due to claims arising from 
the 2017 and 2018 wildfires could reach $6.5 billion.  For figures of this magnitude, it is likely 
that recovery from utility ratepayers would be amortized over an extended period, with 
securitization or some other form of achieving reduced financing costs.  Using a 20-year recovery 
period and a 5% interest rate, if all of PG&E’s current estimate of $30 billion in liability costs for 
the 2017 and 2018 wildfires were to be imposed on ratepayers, TURN’s rough estimate is that 
residential bills would increase by an average of $300 per year or $25 per month.4  Thus, 
imposing these liability costs on ratepayers would add approximately 25% to the average PG&E 
residential bill, on top of the other major increases for wildfire prevention and remediation 
discussed above.  Moreover, these calculations reflect liability costs for just the most recent two 
years of PG&E-caused wildfires.  Forcing ratepayers to pay for liability costs for any future 
wildfires would only cause residential bills to further skyrocket. 
 
 
Catastrophic Wildfire Insurance Fund: Alternative to Ratepayer Funding of Liability 
 
The California Catastrophic Wildfire Insurance Fund is designed to spread the risk of property 
damage from climate driven catastrophes by setting up a reinsurance pool funded by revenue 
from a dedicated surcharge on property insurance policies.   The funds collected would be used 
to offset a portion of insurance claims due to wildfire property damage, regardless of whether 
the fire is utility related, or caused by other ignition sources such as vehicles, lightning, camping, 
lawn equipment, or fireworks.  However, utility shareholders and other corporations must be 
required to repay the fund, and unpaid claims of uninsured and underinsured individuals, if it is 
determined at a later date finds that the wildfire was caused by their negligence or imprudence. 
 
Similar to the Florida Catastrophic Hurricane Fund, which has been in operation and covering 
billions in losses since the mid-1990’s, the California Catastrophic Wildfire Insurance Fund would 
be able to leverage its dedicated funding stream to securitize its assets through issuing bonds, 
so that claims can be paid that may exceed existing principle at any given time.  
 
Funding wildfire damage through property insurance would cover liability for all wildfires, and in 
cases of wildfires caused by utility equipment, would provide a more equitable way of funding 
wildfire damage than extraction from utility ratepayers.  A surcharge on property insurance is a 
more equitable method to share wildfire risk because property is one of the places in which 


                                                
4 TURN’s calculation also assumes approximately 50% of the costs would be imposed on residential customers (with 
the remaining 50% assigned to commercial, industrial and agricultural customers), and reflects the statutory 
exemption of CARE and other low-income customers from bearing securitized wildfire costs.  PU Code § 850.1(i).  
The bill impact is based on an average residential electricity bill of $100 per month. 







generational accumulated wealth is stored.  The disparity of wealth is far greater than the 
disparity in electricity consumption.  Taxing electricity consumption is extremely regressive 
because the difference in energy use between high income and low income households is not 
that large.  Recognition of unfairness of taxing consumption of essential goods and services is 
why groceries are exempt from sales tax. 
 
Utility ratepayers are being asked to invest several billion dollars in tree trimming, wire 
insulation, pole hardening and other measures to prevent wildfires.  It is far better for ratepayers 
to pay to prevent wildfires and minimize property losses than to serve as funders of last resort for 
wildfire victims.  It just plain makes sense to fund property losses through the property insurance 
sector.  
 
A Catastrophic Wildfire Insurance Fund that is funded through property insurance, especially if 
risks and costs can be shared with commercial property insurance as well as the residential 
sector, has several advantages to one funded by utility ratepayers. 
 


1) Utility ratepayers are being asked to invest several billion dollars in tree trimming, wire 
insulation, pole hardening and other measures to prevent wildfires.   


a. It is far better for ratepayers to pay to prevent wildfires and minimize property 
losses than to serve as funders of last resort for wildfire victims.   


b. It just plain makes sense to fund property losses through the property insurance 
sector.  


2) Provides insurance companies with an alternative to Inverse Condemnation. 
a. Recovering 50% of losses/payouts for all wildfires within 3–4 months might be 


more attractive than waiting 3–4 years to collect 60% of losses/payouts (after 
deducting 40% attorney fees) for only utility–related wildfires. 


b. Insurance companies choosing to be reimbursed by the Wildfire Fund would 
voluntarily agree not to seek recovery through Inverse Condemnation. 


c. Properly designed, this approach avoids rampant litigation over whether the state 
constitution prohibits statutory changes to Inverse Condemnation. 


3) Provides a new option to cities, towns, counties, and municipal utility agencies. 
a. Public entities that are self-insured who wanted the ability to recover a portion of 


losses for all wildfires could decide to contribute to the Wildfire Fund. 
b. Public entities that are self-insured could decide to not contribute to the Wildfire 


Fund, and continue to apply for recovery of lost property through Inverse 
Condemnation for utility related wildfires. 


4) Preserves the bedrock legal principle of holding utilities, or other entities, accountable 
when their negligence or imprudence has been determined. 


a. If a CPUC investigation/decision determines that utility negligence or 
imprudence was the cause of a wildfire years after funds have been dispersed, 
then shareholders are responsible for reimbursing the fund. 


b. If shareholders are unable to pay the entire amount immediately, they can agree 
to securitization, or even an extended payment plan, just like customers who fall 
behind in their bills. 


 







Utility Bill Affordability Crisis 
 
The timing of these developments could not have been worse for many of the state’s households.  
California is in the midst of a utility bill affordability crisis.  High energy bills resulted in 886,000 
California households being shut off by PG&E, SCE, SDG&E and SoCal Gas in 2017, impacting 
more than 2.5 million people, most of whom are children.  Shutoffs in California increased by 
50% in the past seven years, leading to deteriorating health and safety conditions, increased 
displacement and homelessness, and more mental stress among infants and children, older 
residents and people who have serious medical conditions.   This affordability crisis is not 
confined to low-income households.  For instance, while 2010–2016 PG&E shutoffs for CARE-
eligible low income customers increased by 15%, shutoffs increased by 120% for PG&E 
customers not enrolled in an assistance program (99,637 to 219,411).   
 
State law recognizes that there is an affordability crisis in utility bills. In 2017, the state 
legislature adopted the Shutoffs Reduction Act SB 598 (Hueso) to require that the CPUC adopt a 
strategy and goals to increase utility bill affordability and reduce the number of residential 
customer shutoffs.  The CPUC has opened two rulemaking proceedings, R.18-07-006 
(Affordability) and  R.18-07-005 (Disconnections) to implement the provisions of SB 598.  
Unfortunately, outcomes that would add billions of dollars in additional wildfire mitigation and 
wildfire liability costs to the already heavy ratepayer burden threaten to undermine the intent of 
the legislature to make utility bills more affordable and to reduce the number of households that 
are disconnected from such essential services as electricity and gas. 
 
Time to Exercise Leadership to Protect Utility Ratepayers 
 
TURN calls upon you to take bold action to protect utility ratepayers by developing alternate 
sources of funding for wildfire prevention and liability, such as property insurance surcharges, 
cap and trade auction revenues, and general state funding.   Collecting such costs based on 
electricity consumption is extremely regressive because the difference in energy use between 
high income and low-income households is not that large.  Recognition of the unfairness of 
revenue collection based on consumption of essential goods and services is why groceries are 
exempt from sales tax.  California cannot afford the status quo of skyrocketing monthly utility 
bills and increasing by thousands the number of families that face having their electricity and gas 
service disconnected, and being deprived of lighting, heating and cooling needed for health and 
safety, and even evicted from their homes.  Your leadership is needed to bring all stakeholders 
together to identify and agree to solutions that promote equity, fairness, and sustainability. 
 
Thank you for your consideration, 
 


 
Mark W. Toney, Ph.D. 
Executive Director, The Utility Reform Network 








 


 


 
 
 
 
 
 


1. Wildfire liability regime 
a. What, if any, issues exist with the application of the inverse condemnation doctrine? Do 


they limit the equitable distribution of wildfire costs, and if so, how? 
i. Our concern would be what is considered public use; is protected land considered 


public use. 
ii. It possibly limits the equitable distribution of wildfire costs by not including 


special districts, private agencies, federal agencies, controversial wildland fire 
management strategies. 


b. What benefits, if any, are provided by the current application of the inverse 
condemnation doctrine? 


i. No comments. 
c. What, if any, changes to the utility wildfire liability regime do you recommend, and what 


are the consequences of these changes? 
i. No comments. 


2. Insurance 
a. What actions can improve utility access to affordable wildfire liability insurance? 


i. In order for utility companies to access affordable wildfire liability insurance 
they must utilize comprehensive wildland fuels reduction fire plans in designated 
wildland high fire severity zones that overlay critical utility infrastructure and 
align with local CWPP (Community Wildfire Protection Plans).  


b. What actions can ensure that local governments, homeowners, and businesses are 
adequately insured for wildfire loss? What actions can improve availability and 
affordability of homeowners’ and commercial insurance? 


i. Local Governments – Ensure funding for local government to be able to 
complete the notification, evacuation, residential and commercial construction, 
dwelling and business geographical positioning, in the wildland urban interface 
are built to current codes, meet defensible space requirements, Title 14 ingress 
and egress. 


ii. Homeowners and Businesses – Ensure local governments have the local funding 
to complete the above to ensure homeowners and businesses are adequately 
prepared and protected in the wildland urban interface. Engage insurance 
companies in the possible funding for long term disaster relief.  


3. Financing mechanisms 
a. What specific problems related to wildfire cost assignment and recovery should a 


dedicated wildfire fund or other financial mechanism address? 
i. Wildfire cost assignment and recovery does not currently address full 


reimbursement,  
b. What financial mechanism(s) best address the problems you identify within the current 


liability and insurance regimes? Please provide as much detail as possible regarding 
proposals (e.g. What liabilities would be covered? Who are the involved parties? What is 
the administrative structure? How is it capitalized and funded? What level of 
capitalization is needed? How would subrogation and damage claims be handled? Is it 
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scalable and how? What are the consumer impacts? What are the risks to the proposed 
approach?) 


i. No comment. 
4. Community and wildfire victim impacts 


a. What are the specific needs of communities and wildfire victims in considering how costs 
are socialized? 


i. Prioritize funding to ensure community revitalization for the folks on long term 
economic effects.  


b. What are the specific needs of communities and wildfire victims in considering a 
potential wildfire fund or other financial mechanism? 


i. Ensure funding for planning, pre-incident preparedness and awareness of 
communities in the wildland urban interface.  


ii. Ensure funding to allow communities to regain economic stability and financial 
continuity for continued services.  


5. Miscellaenous 
a. Do you have other recommendations for ways to reduce wildfire damage and costs that 


the Commission should consider? 
i. Permanent funding for local governments to continue to reduce fuel in high fire 


severity zones.  
b. Do you have other recommendations to ensure a more equitable distribution of wildfire 


costs and liabilities that the Commission should consider? 
i. No Comments. 


 
   


 








 
 


 


   
 


  
 


 


 
 


 


 


 
 
 


 
 


  
 


 
 


 
 


 
 


 
 


 
 


 


 
 


 
 


 
 


 
 


 
 


 
 


 


  
 


 
   


   
 


   
 


 
 


  
 


 
 


   
   


  


   
 


 


MEMBERS OF THE BOARD 
COUNTY OF SONOMA 


DAVID RABBITT BOARD OF SUPERVISORS CHAIR 


575 ADMINISTRATION DRIVE, RM. 100A SUSAN GORIN 
VICE CHAIR SANTA ROSA, CALIFORNIA 95403 


SHIRLEE ZANE 
(707) 565-2241 


JAMES GORE FAX (707) 565-3778 
LYNDA HOPKINS 


April 26, 2019 


Ms. Carla Peterman 
Chair, Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth Street 
Sacramento, CA 95814 


Submitted via email: wildfirecommission@opr.ca.gov 


RE: Response to Commission on Catastrophic Wildfire Cost and Recovery Request for Comments 


Dear Chair Peterman, 


Thank you for the opportunity to provide comments and recommendations to the Commission on 
Catastrophic Wildfire Cost and Recovery (Commission). In October 2017, Sonoma County 
experienced what was, at the time, the most destructive wildfires in California’s history. The fires 
ravaged through our community at an unprecedented rate, devastating lives, homes, livelihoods, and 
the natural landscape. These fires, and other catastrophic wildland interface firestorms, call for a 
new approach to prevention and resiliency. While Sonoma County appreciates the critical 
infrastructure utilities provide in our communities and their efforts to establish their own financial 
resiliency and market stability, any regulatory or legislative approach must address community 
needs first. 


With respect to the specific questions posed by the Commission, the County of Sonoma joins in the 
April 22, 2019 comments submitted by the California State Association of Counties, Rural County 
Representatives of California (RCRC), and League of California Cities. The County of Sonoma also 
supports the March 28, 2019 recommendations submitted by RCRC. 


In addition, we have identified five areas in the attached Wildfire Legislative Priorities that, given 
appropriate resources, can promote significant steps toward wildfire and disaster response 
resiliency. With State support we can act now to recover and become more resilient to future 
disasters. Any regulatory or legislative solution which attempts to provide increased financial 
stability to utilities must be balanced by addressing community needs for wildfire financial and 
technological resiliency. 



mailto:wildfirecommission@opr.ca.gov





  


    
   


   
 


 


 
 


  
 


 
  
   
    
 


    
  
  
  
   
   
   
 


A key priority of Sonoma County’s Legislative Platform is to advocate for the allocation of 
available funds toward local recovery and resiliency efforts. Our future success depends on current 
investments toward a truly resilient community. 


Sincerely, 


DAVID RABBITT, Chair 
Sonoma County Board of Supervisors 


Attachments: 
CSAC, RCRC, and LCC Comment Letter dated April 22, 2019 
RCRC Comment Letter dated March 28, 2019 
Sonoma County Wildfire Legislative Priorities 


CC: Sonoma County Board of Supervisors 
The Honorable Mike McGuire, California State Senate 
The Honorable Bill Dodd, California State Senate 
The Honorable Marc Levine, California State Assembly 
The Honorable Jim Wood, California State Assembly 
The Honorable Cecilia Aguiar-Curry, California State Assembly 
Paul Yoder and Karen Lange, Shaw/Yoder/Antwih Inc. 


Page 2 of 2 







 
 


 


  


       
     


   
    


   
    


 


 
       


      
  


  
       


     
     


     
      


    
     


   


    
  


    
     


     
   


     
         


      
     


    
     


     
     
       


Sonoma County Wildfire Legislative Priorities 


Spring 2019 


In October 2017, Sonoma County experienced what was, at the time, the most destructive wildfires in 
California’s history. The fires ravaged through our community at an unprecedented rate, devastating 
lives, homes, livelihoods, and the natural landscape. These fires, and other catastrophic wildland 
interface firestorms, call for a new approach to prevention and resiliency.  While Sonoma County 
appreciates the critical infrastructure utilities provide in our communities and their efforts to establish 
their own financial resiliency and market stability, any legislative approach must address community 
needs. 


We have identified five areas that, given appropriate resources, can promote significant steps toward 
wildfire and disaster response resiliency. With State support we can act now to recover and become 
more resilient to future disasters. Our future success depends on current investments toward a truly 
resilient community. 


1. Construction Wildfire Hardening Program 
During the October 2017 wildfires, high winds and flying embers destroyed homes over a mile from the 
fire. In Sonoma County over 5,300 homes were destroyed and, 18 months post disaster, only about 5% 
have been rebuilt. Our community observed first hand, the need to “harden” homes with ember-
resistant building materials. It is critical that current build and rebuild efforts include home hardening in 
addition to improving existing homes in the Wildland Urban Interface (WUI) and other high risk hazard 
locations with greater local hazard resiliency. The facilitation of construction hardening techniques 
appropriate for structures in the WUI and seismic retrofits for building/rebuilding homes through 
education and grant programs is severely needed. 


We propose that a wildfire home hardening inspection and retrofit program be instituted in California in 
Wildland Urban Interface areas. Sonoma County has designed such a program and is pursuing FEMA 
Hazard Mitigation Grant funding, however, even for agencies that pursue this funding the local/property 
owner match can be a challenge.  By way of scale, a State contribution of $5 million for the 
implementation of a wildfire home hardening inspection and retrofit program would allow the County 
to reach approximately 400 property owners. 


2. Insurance Availability/Discounts for Home Hardening 
Many fire survivors continue to struggle with issues such as underinsurance and the significantly 
increased cost, and/or lack of options, for reinsuring their homes. Funding approaches (such as home 
hardening) are needed to incentivize insurers to participate competitively in the market. A statewide 
home hardening program in Colorado (“Wildfire Partners”) helped stem the exodus of insurance 
companies and kept premiums in the area competitive. The State should establish and implement a 
statewide home hardening insurance program wherein property owners in the Wildland Urban Interface 
are offered discounts and/or rebates on property insurance policies if substantial home improvements 
are made increasing resiliency to future wildfires. Similar to the “Wildfire Partners” program 
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implemented in Colorado, homes would need to pass a rigorous inspection prior to being certified by 
the program warranting eligibility for discounts. 


3. Fuels Reduction and Landscape Resiliency 
The 2017 wildfires swept through our community with an unprecedented speed and ferocity that 
stunned residents, emergency responders, and local officials. The subsequent burn scar only 
demonstrates a small percentage of the lands and populations at risk of wildfire in Sonoma County. Risk 
factors include increased residential land use in wildland areas, homes built without fire resistant 
construction materials and practices, insufficient defensible space, and excessive vegetation fuels within 
and near residential areas. Countywide, approximately 165,000 residents live within the defined 
Wildland-Urban Interface. 


The County of Sonoma has initiated a Fuels Reduction and Landscape Resiliency Campaign to respond to 
the increasing wildfire probability and consequent harm to the County’s residents, economy and 
ecosystems. The Campaign encourages the use of the best practices and available science to address 
and mitigate risks and focuses on three major national and state wildfire hazard strategies: Resilient 
Landscapes; Fire-Adapted Communities; and Effective Fire Response. The State should provide local 
governments support to move forward with the following elements of the Fuels Reduction and 
Landscape Resiliency Campaign over the next two years: development of a countywide programmatic 
CEQA analysis for vegetation management activities; establishment of a sustainable cost recovery fund 
to support enforcement vegetation management laws; development of structural options for 
sustainable adaptive manage of working and natural lands; and integration of best available science into 
decision support tools. 


4. Fire Cameras 
The rate at which the 2017 wildfires swept through our region made situational awareness and 
management nearly impossible. Shortly after the disaster, the Sonoma County Water Agency (Sonoma 
Water) partnered with the University of Nevada, Reno and the University of California, San Diego to 
install eight fire cameras in Sonoma County. 


Early detection is key to preventing the rapid spreading of wildfires such as the 2017 October wildfires 
and to providing critical situational awareness for emergency responders. In other areas, such as San 
Diego County, near-infrared fire detection cameras have proven to provide early detection of fires day 
or night.  These tools have provided both precise fire locations and have the ability to immediately 
transmit accurate information to dispatchers to direct firefighter and other resources. Emergency 
operations managers can also use this data to assess the behavior and degree of risk and view real time 
developments to provide early evacuation warnings to the public. 


A statewide fire camera system that independently detects fires at the time of ignition would enable 
emergency personnel to rapidly and effectively respond. Operational control of this statewide system 
by CalOES and CalFire, rather than dispersed, separate groups of cameras, would dramatically increase 
efficiency and effectiveness of operations and significantly reduce the scale and damage of future 
wildfires while protecting lives, critical assets and infrastructure. Adequate funding commitment is 
needed to support the creation, operation, and maintenance of a statewide fire camera network to 
bring wildfire detection and response into the 21st century. 
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5. 2-1-1 - Services and Future Expansion 
During the 2017 wildfires, community members in several counties reported difficulties in obtaining 
accurate, reliable, and centralized information that threatened their safety and well-being. 2-1-1 
services provide a designated information and referral call center to connect residents in need to non-
emergency but critical health and human service resources and programs. Even where such services 
exist, such as in Sonoma County, in a major disaster such services are strained by limited capacity as well 
as lack of access to modern, updated technology tools to access and share critical information with the 
public. 


Post disaster assessments identify enhancement of 2-1-1 systems as critical to addressing disaster 
response and recovery needs. 2-1-1 system enhancement opportunities include increased capacity, 
expanded area of coverage, streamlining access to resources, and providing additional services such as 
donation and volunteer management and mental health services during and after a disaster. 2-1-1 can 
also serve to increase the often underserved needs of individuals with disabilities and others with access 
and functional needs, including individuals with limited English proficiency or non-English speaking, in 
recovery and disaster preparedness. An enhanced 2-1-1 system could also be initiated to better serve 
the community during utility planned Public Safety Power Shutoffs (de-energization) which are 
anticipated to increase in future fire seasons. The State should implement a grant program with 
sufficient funds to facilitate the implementation and operation of enhanced 2-1-1 systems to serve local 
communities in addition to providing regional support during disasters. 


Conclusion 
Any legislative solution which attempts to provide increased financial stability to utilities must be 
balanced by addressing community needs for wildfire financial and technological resiliency such as the 
approaches listed above. 







 


         


                         
                               


 
  


 
 
 


   
    
  


    
   


  
 


   
 
          


       
       


         
        


 
      


           
          


           
         


     
       


              
 


       
       


           
          


       
        


         
           


 
     


       
              


             
    


March 28, 2019 


Ms. Carla Peterman 
Chair, Commission on Catastrophic Wildfire 


Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth St. 
Sacramento, CA 95814 


Dear Chair Peterman: 


On behalf of the Rural County Representatives of California (RCRC), I am writing to 
offer several recommendations related to wildfire, utilities, and forest management germane 
to the Commission on Catastrophic Wildfire Cost and Recovery (Commission). RCRC is an 
association of thirty-six rural California counties, and the RCRC Board of Directors is 
comprised of elected supervisors from those member counties. 


RCRC member counties contain much of California’s forested lands, including more 
than 70 percent of the State’s national forest lands. Wildfire risk is no longer just a concern 
in our remote, rural areas, but is becoming a wider public safety concern as the wildland 
urban interface spreads over larger areas of the State and beyond forested areas. Recent 
years have shown that a combination of wildfire prevention, forest management, fuels 
treatment, and emergency preparedness measures will be vital to California’s communities 
in the wildland urban interface in order to mitigate the type of catastrophic damage 
demonstrated by the Camp, Woolsey, and Carr Fires, to name just a few. 


Senate Bill 901 (Dodd, 2018) was a landmark for bipartisan legislation to enable forest 
restoration, fuels treatment, biomass utilization, and many other components that need to be 
in place for California to realize the entire life cycle of forest and wildland management for a 
healthier, more resilient state. The bill not only committed an unprecedented $1 billion from 
the Greenhouse Gas Reduction Fund to forest health programs but provided a number of 
statutory changes to enable more immediate attention to the health and restoration needs of 
our forests, as well as forming the Commission on Catastrophic Wildfire Cost and Recovery. 
As a product of SB 901, RCRC offers the following recommendations to the Commission. 


Wildfire Prevention and Forest Health 
RCRC is a long-time advocate for enhanced forest management, watershed 


restoration, and wildfire prevention activities in California. In fact, it is our strong belief that at 
least some of the devastating wildfire activity we have seen in the past decade could have 
been prevented had both state and federal land managers acted more expeditiously to 


1215 K Street, Suite 1650, Sacramento, CA 95814   |   www.rcrcnet.org  |   916.447.4806   |   Fax: 916.448.3154 


ALPINE AMADOR BUTTE CALAVERAS  COLUSA DEL NORTE EL DORADO  GLENN HUMBOLDT IMPERIAL INYO  LAKE  LASSEN  MADERA MARIPOSA  MENDOCINO MERCED 
MODOC MONO NAPA NEVADA PLACER PLUMAS  SAN BENITO SAN LUIS OBISPO SHASTA SIERRA SISKIYOU SONOMA  SUTTER TEHAMA TRINITY  TULARE TUOLUMNE YOLO  YUBA 



www.rcrcnet.org





   
  


  
 


 


            
          


    
        


               
 


             
      


         
        


    
         


     
 


          
         
          


              
         


           
        


   
 


       
          


       
           


         
       


        
     


          
        


     
 


       
           


        
           


         
        


                                                        
         


      
  


           
    


  


Ms. Carla Peterman 
March 28, 2019 
Page 2 


improve the health and resilience of California’s forests and wildlands, particularly in light of 
our changing climate and years of extreme drought conditions. While we absolutely support 
short-term actions to safeguard communities from wildfire such as enhanced defensible 
space inspections, home hardening programs and community fuel breaks, we cannot lose 
sight of the long term need to make our forests and wildlands more resilient to wildfire as well. 


Not only are wildfires a threat to public safety, but they are an imminent threat to the 
State’s greenhouse gas (GHG) emissions reduction and carbon sequestration goals. The 
California Air Resources Board (CARB) estimates that wildfires contribute more than half of 
California’s annual black carbon emissions, a number that will continue to increase as the 
State’s forests continue to burn. 1 As we continue to see expanded wildfires into more 
urbanized areas, reduction of GHG and other criteria pollutant emissions from wildfires will 
become even more vital to public health. 


To address GHG emissions from wildfire, RCRC believes that the goals outlined in the 
State’s Forest Carbon Plan should be codified as a commitment to the management of the 
State’s forests and wildlands. RCRC was a member of the Forest Climate Action Team and 
contributed to the development of the Forest Carbon Plan. While we would have liked to 
have seen even more advanced goals for the management of our state’s forested lands, we 
believe that the policies and efforts outlined in the final Forest Carbon Plan can truly change 
the landscape of our wildlands if state and federal land managers continue to work together 
to meet those goals. 


CARB should also include natural and working lands in its next Assembly Bill 32 
(Nuñez, 2006) Scoping Plan, another component RCRC has been asking for since the bill 
was signed into law. CARB has resisted including greenhouse gas emissions from wildfire 
in its statewide carbon inventory and Scoping Plan under the guise that wildfire emissions 
aren’t anthropogenic. In fact, CARB, along with the California Environmental Protection 
Agency, California Natural Resources Agency, California Department of Food and 
Agriculture, and Strategic Growth Council, released a draft California 2030 Natural and 
Working Lands Climate Change Implementation Plan still without plans to incorporate the 
forest and wildlands sector into the larger AB 32 scope -- despite estimating a possible 137 
million metric tons of greenhouse gas emissions reductions from the sector by 2030 
depending on management practices used.2


California must also continue to work toward a collaborative relationship with federal 
land managers, who control more than 40 percent of the State’s land mass. Regardless of 
political differences, the State’s first consideration must be the welfare of its residents living 
near federally managed lands. While we understand that USDA Forest Service (USFS) lands 
are in dire need of better management and fuels treatment, it behooves California to work 
cooperatively with both the USFS and other federal agencies such as the Bureau of Land 


1 California Air Resources Board. (2015) Draft Short-Lived Climate Pollutant Reduction Strategy, 
Appendix A: California SLCP Emissions. Retrieved from 
http://www.arb.ca.gov/cc/shortlived/2015appendixa.pdf. 
2 “California 2030 Natural and Working Lands Climate Change Implementation Plan.” Page 12, California 
Environmental Protection Agency, et al., https://www.arb.ca.gov/cc/natandworkinglands/draft-nwl-ip-
1.7.19.pdf 



https://www.arb.ca.gov/cc/natandworkinglands/draft-nwl-ip

http://www.arb.ca.gov/cc/shortlived/2015appendixa.pdf
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Management to enter into Good Neighbor Authority agreements to help ensure that work is 
done on those lands to mitigate wildfire risk and minimize harm to California residents. 


Recommendations: California cannot implement short-term wildfire protection 
measures at the expense of long-term forest health and resilience activities. The State 
should codify the goals in the Forest Carbon Plan, and the California Air Resources 
Board should include natural and working lands in its next AB 32 Scoping Plan. 
California must work collaboratively with federal land managers, including increasing 
the use of Good Neighbor Authority to reduce fuel loads on federal lands. 


Land Use Restrictions in the Wildland Urban Interface 
One of the most common topics so far in 2019 surrounding wildfire has been whether 


local governments should be allowed to develop in the wildland urban interface (WUI), and if 
so, what restrictions should be placed on land use planning in the future. Many rural counties 
have been making thoughtful decisions with regard to planning in the WUI over the past 
decade of increasingly devastating wildfires and adhere very carefully to state building 
standards and planning guidelines in fire prone areas. However, many counties realize the 
need for even more consideration to wildfire risk as climate change increases the plausibility 
of more frequent ignitions in the future and are willing to continue working with the State on 
how to make those decisions with maximum public safety in mind. 


However, restrictions or even a moratorium on building in the WUI are infeasible for a 
few reasons, which is why counties are committed to continuing smart development. First, 
disallowing building on privately owned property would be tantamount to a taking under 
eminent domain. Property owners have a reasonable expectation that they will be able to 
develop those lands in the future, and without extreme changes to eminent domain statute, 
eliminating those development rights is a tenuous proposal at best. RCRC recommends 
working with local governments on how to continue to refine development in the WUI to better 
protect public safety by ensuring community fire protection elements are built into any new 
developments. 


Second, California remains in desperate need of new housing, and local governments 
are under strict mandates to develop and provide affordable housing units across the State. 
Under the Regional Housing Needs Assessment (RHNA), local governments are regionally 
mandated to develop specific numbers of housing units and are currently facing strict 
penalties from the Administration if these requirements aren’t met—up to and including 
withholding of vital Senate Bill 1 fuel tax funding for maintenance of roads and infrastructure. 
Even though much discussion has centered around stopping development in the WUI, those 
leading the charge on housing requirements have shown little to no appetite for reallocating 
RHNA units within regions in the WUI. Therefore, even in the most fire-prone areas, we still 
have strict requirements in place for housing units that must be built under penalty for not 
meeting RHNA requirements. For example, Paradise, California, which was devastated by 
the 2018 Camp Fire, currently has a RHNA allocation number of 800 units. If we are not 
allowed to shift those units elsewhere within the same region, Butte County will be obligated 
to provide 800 additional housing units over and above the housing that currently needs to 
be rebuilt for displaced residents from the fire. Other wildfire-prone areas in the WUI are 
subject to similar RHNA requirements and are prohibited from shifting those units to less fire-
prone areas. 
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Finally, we must remember that not all communities in the WUI were developed during 
the current wildfire-prone condition of our state’s forests and wildlands. Many of these 
communities, particularly where the homes are in intermix areas, are surrounded by forests 
and wildlands that have been mismanaged under outdated ideas of how these lands should 
be managed. These lands are overly dense due to decades of misunderstanding good fire 
versus bad fire on the landscape, as well universal confusion over what a truly healthy forest 
needs to remain resilient to wildfire. In these older communities, local governments now face 
the funding challenges of ensuring adequate ingress and egress in the event of a wildfire as 
well as establishing community fire breaks and helping enforce state defensible space 
mandates while we all work together on making our forests more resilient to fire. 


Recommendation: RCRC recommends working with local governments to 
establish best practices on development in the WUI to protect public safety by 
ensuring community fire protection elements in any new developments. The State 
must resolve housing requirements in the WUI and allow local governments to shift 
units to less fire-prone areas within the same region. RCRC also recommends funding 
for local governments to address ingress/egress issues for older developments. 


Homeowners Insurance Cancelations and Non-Renewals in Wildfire Risk Areas 
Homeowners’ insurance cancelations and nonrenewals have been increasing in areas 


impacted by tree mortality and wildfire risk in recent years, even for those property owners 
who employ wildfire mitigation techniques to “fire harden” their homes. Even when 
homeowners are able to find alternate coverage, many have reported that they are not able 
to find adequate insurance to cover the value of their homes and property or cannot afford 
the coverage long-term because of the cost. Homeowners that own their homes outright are 
often choosing to go without insurance coverage to avoid the high cost of maintaining a policy 
in the WUI. 


In order to seek a collaborative, consensus solution to the fire insurance problem, 
RCRC actively participated in the Insurance Subgroup formed under the Tree Mortality Task 
Force for several months to attempt to work with the insurance industry and policyholder 
advocates. While industry representatives were present and participated in the group, little 
progress was made toward any real compromise to help alleviate the difficulties homeowners 
are facing in high wildfire risk areas. The group ended when the Task Force converted in 
June 2018 to the Forest Management Task Force and a similar forum has yet to be 
established to endeavor to work through these issues between policyholders and the industry. 
The subgroup did, however, identify potential issues with the models used by insurers to 
identify wildfire risk, as well as difficulties homeowners might face in certain 
socioeconomically disadvantaged areas affording policies provided by the State’s FAIR Plan. 


In the meantime, while RCRC member counties have been presented with anecdotal 
evidence of this insurance shrinkage for several years in the wake of the last decade of 
catastrophic wildfires, the California Department of Insurance (CDI) studied homeowners 
insurance cancelations and non-renewals at the behest of the Tree Mortality Task Force and 
released a report in December 2017 entitled, “The Availability and Affordability of Coverage 
for Wildfire Loss in Residential Property Insurance in the Wildland-Urban Interface and Other 
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High-Risk Areas of California: CDI Summary and Proposed Solutions” which verified the 
increased difficulties for homeowners in the WUI to find insurance coverage. 


Among other things, the CDI report contained findings that several major insurers had 
been pulling back from writing new policies in the WUI, and while some of those customers 
were able to find other insurance, many had to resort to the State’s FAIR Plan and/or the 
surplus-lines market to find insurance coverage. The report also found that insurance 
premiums and surcharges have increased significantly in high wildfire risk areas, and that 
while most insurance carriers utilize fire risk models to assess premiums, there are no specific 
statutory standards in place to ensure the models’ accuracy or reliability in rating and 
underwriting of homeowners’ insurance. Unfortunately, there is no mechanism in place for 
consumers to appeal a wildfire risk model score to avoid a higher premium, even if the 
homeowner has done due diligence with defensible space and home hardening. 


The biggest issue currently is that the insurance industry continues to avoid working 
with policyholders to address cancelations, non-renewals, and skyrocketing premiums in high 
wildfire risk area. Now, in the wake of the latest round of massive wildfires in 2018, we have 
seen evidence that policyholders are not only being canceled and non-renewed, but that 
those who have experienced losses were underinsured or are having difficulties with some 
insurance companies in communicating with adjustors to receive their compensation. While 
RCRC and our member counties have continually reached out to the industry, we continue to 
feel resistance to any change or compromise that would help solve some of the ongoing 
issues facing policyholders in the WUI. 


The CDI report offered several recommendations for possible solutions to some of the 
issues facing policyholders in the WUI; most notably, a legislative framework that would do 
the following: 


 Offer homeowners’ insurance in the WUI if the insured conducts specific wildfire 
mitigation, but also permit the insurer to avoid the requirement of offering 
homeowners’ insurance in the WUI if the insurer instead offers a “difference in 
conditions” policy or a “premises liability” policy; 


 Offer a mitigation premium credit for those property owners that conduct proper 
mitigation; 


 Obtain approval for wildfire-risk models used in rating or underwriting; 
 Allow for an appeal process before an adverse decision is finalized; and 
 Stabilize the rating structure in order to ensure that homeowners’ insurance rates and 


premiums are adequate, but not excessive, for the true wildfire risk.3 


RCRC supported CDI’s recommendations, and would advise the Commission to 
thoroughly vet the report for potential legislative recommendations. RCRC would also 
recommend that CDI convene a working group with policyholder advocates, local 
governments and the insurance industry to explore whether solutions can be agreed upon 
without legislative action. 


3 “The Availability and Affordability of Coverage for Wildfire Loss in Residential Property Insurance in the 
Wildland-Urban Interface and Other High-Risk Areas of California: CDI Summary and Proposed Solutions.” 
Page 3, California Department of Insurance, December 2017, http://www.insurance.ca.gov/0400-
news/0100-press-releases/2018/upload/nr002-2018AvailabilityandAffordabilityofWildfireCoverage.pdf 



http://www.insurance.ca.gov/0400
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Recommendation: RCRC recommends a thorough vetting of the solutions 
proposed in the December 2017 CDI report for potential additional legislative action. 
CDI should convene a working group with insurance policyholder advocates, local 
governments and the insurance industry to explore potential solutions that can be 
agreed upon between all parties. 


Inverse Condemnation Reform for Investor-Owned Utilities 
While RCRC sympathizes with the current fiscal calamity of certain investor-owned 


utilities (IOUs), particularly in the wake of the latest round of major wildfire investigations such 
as the Thomas Fire and the fires related to the Tubbs Fire, RCRC strongly opposes any 
reform or relief of the IOUs’ liability under inverse condemnation statute. Local governments 
are also subject to inverse condemnation and must face the entirety of the liability when they 
cause damage to private property in the course of providing a public service. In the case of 
wildfires such as the Camp Fire, not only could negligence by IOUs have caused property 
damage, but potentially the deaths of 86 people in Butte County if they are found responsible 
for igniting the blaze. 


RCRC fully recognizes the need of the State to explore financial avenues for keeping 
the IOUs whole, especially in the wake of the bankruptcy filing by the Pacific Gas and Electric 
Company earlier this year. However, wildfire victims should continue to have the ability to 
seek restitution for their suffering through inverse condemnation, and whatever method the 
State uses to mitigate the financial hardship on the IOUs should have as little impact on 
ratepayers as possible. 


Recommendation: IOUs should be given no relief from their liability under 
inverse condemnation statute. 


Investor-Owned Utilities Wildfire Mitigation Plans 
RCRC has a broad interest in the implementation of SB 901, including investor-owned 


utility’s (IOUs) Wildfire Mitigation Plans (WMPs). Generally, in our view the Legislature did 
not intend to guarantee cost recovery to ratepayers for WMP compliance. The only 
appropriate venue to thoroughly vet impacts on ratepayers is through a General Rate Case 
Proceeding. Any action recommended by the Commission should be mindful of ratepayers 
and not bear a disproportionate impact on non-coastal areas of the State. Rural and Central 
Valley residents have borne a disproportionate burden of higher electricity rates than their 
urban counterparts and have lived with the impacts of poor IOU regulatory compliance, such 
as underwhelming vegetation management efforts purported to minimize wildfire ignitions, 
minimal undergrounding of distribution lines in high fire threat districts, and unsophisticated 
roll-outs of Public Safety Power Shut-Offs or de-energization events. 


In addition to system hardening for IOUs, we urge the Commission to recommend 
telecommunications companies to similarly ensure public safety by undergoing system 
hardening efforts and completing a WMP. Fire-prone communities should rest assured that 
they will receive emergency evacuation orders should a catastrophic wildfire ignite. 
Unfortunately, telecommunications went completely dark when the Camp Fire broke out in 
Butte County, ultimately claiming 86 lives—the deadliest fire in California’s history. Rural 
counties are heavily reliant upon landlines and significantly disadvantaged by inadequate 
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telecommunications coverage, including expansive areas of under- and unserved broadband 
connectivity. These gaps are exacerbated by wildfire emergencies when there are no 
communication redundancies in place to assist elderly, rural populations to reach safety. 


Recommendation: Ratepayer impacts should be vetted through General Rate 
Case Proceedings and should not disproportionately impact non-coastal areas of the 
State. Telecommunications companies should also undergo system hardening efforts 
to ensure communications systems remain operable during emergencies. 


Commission Meeting Dates 
While RCRC commends the Commission for holding meetings outside of Sacramento, 


the dates have been in conflict with important Legislative activities on the same topic. For 
example, the February 25, 2019 meeting took place on the same day as a joint hearing by 
the Assembly Natural Resources Committee and the Assembly Local Government 
Committee on improving fire prevention in California. The March 13, 2019 meeting was in 
direct conflict with a joint hearing by the Senate Natural Resources and Water Committee 
and the Senate Governance and Finances Committee on future development in fire prone 
areas. Finally, the April 3, 2019 will conflict with the Senate Rules Committee confirmation 
hearing of Chief Thomas Porter as the next Director of the California Department of Forestry 
and Fire Protection. While we realize that it is nearly impossible to avoid every conflict, it is 
extremely difficult for small entities that want to engage in the Commission’s process while 
also engaging with these Legislative activities. 


Recommendation: Commission meetings should be held on Fridays to enable 
and encourage greater public participation and avoid conflicts with the Legislature on 
similar subject matter. 


RCRC appreciates your consideration of our comments and recommendations. 
Please do not hesitate to contact me with any questions or concerns you may have. 


Sincerely, 


STACI HEATON 
Regulatory Affairs Advocate 


cc: The Honorable Gavin Newsom, Governor, State of California 
The Honorable Ricardo Lara, California Insurance Commissioner, California 


Department of Insurance 
Wade Crowfoot, Secretary, California Natural Resources Agency 
Jared Blumenfeld, Secretary, California Environmental Protection Agency 
Members of the Commission on Catastrophic Wildfire Cost and Recovery 







 
 


 
 
 


 
 


 
  


 
  


 
   


 
     


 
 


 
     


       
 


 
     


     
   


 
  


        
      


      
       


        
       


     
        


      
           


         
          


     
 


 


April 22, 2019 


Ms. Carla Peterman 
Chair, Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth Street 
Sacramento, CA 95814 
Submitted via email: wildfirecommission@opr.ca.gov 


RE: Request for Comment – Commission on Catastrophic Wildfire Cost and Recovery 


Dear Chair Peterman, 


On behalf on of the undersigned local government associations, we would like to submit comments to 
the Commission on Catastrophic Wildfire Cost and Recovery regarding changing the strict liability 
standard for utilities, also known as inverse condemnation. 


Local governments across California have long been at the forefront of wildfire and disaster 
preparedness and response. With the trends of increasing wildfire severity and longer wildfire seasons, 
protecting against these disasters are critical. 


Question 1. Wildfire Liability Regime 
Inverse condemnation is a constitutional property right that entitles property owners and victims to fair 
and prompt compensation if their property is damaged by Investor Owned Utility (IOU)-caused wildfire. 
Inverse condemnation allows victims of fires including residents, businesses, and local agencies to 
recover costs after wildfires. Inverse condemnation has its roots in the Takings Clauses of the U.S. and 
California Constitutions as the flip side of eminent domain, the process by which a government agency 
can take property for public benefit as long as the property owner is adequately compensated. The 
“inverse” means that if property is damaged by a public benefit (i.e. providing electricity), damages can 
be sought and awarded. The power of eminent domain, along with the potential for inverse 
condemnation damages, has been extended by the courts to private utilities that have eminent domain 
authority. Thus, a utility cannot enjoy the power of eminent domain without also bearing the risk of 
liability in inverse condemnation if its actions damage property. In addition, the standard on inverse 
condemnation is whether “the injury resulted from the intended use and design of the electrical 
system.” If the injury did not result from the intended use and design of the electrical system, then 
inverse condemnation does not apply. 
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This constitutionally derived standard protects local governments, ratepayers, and victims from bearing 
the financial burden of liability for a utility caused wildfire. This is especially important to local 
governments because not all costs related to wildfire disasters are covered by state and federal disaster 
reimbursement. Many of these disaster reimbursement programs require local matching funds which 
come directly out of local agency budgets. Certain disaster related costs for parks, roads, sidewalks, tree 
removal, overtime, watershed restoration, and water contamination are just a few examples of costs to 
local agencies that are not covered by disaster relief funds. Inverse condemnation allows local agencies 
to recover these outstanding costs thereby making efficient use of taxpayer resources. 


In addition to helping local agencies and wildfire victims recover after a disaster, the inverse 
condemnation standard also incentivizes IOUs to invest in safety and wildfire hazard mitigation 
measures. SDG&E has invested $1 billion over the past 10 years in an effort to improve safety and 
prevention of wildfire in order to protect the surrounding public and reduce their potential exposure to 
inverse condemnation claims. The current liability structure of inverse condemnation incentivized 
SDG&E to invest in prevention and safety and should remain in place to serve as an incentive to other 
IOUs to invest in similar measures. 


Changing this standard to something else will have serious consequences as it will lengthen the process 
for victims to receive due compensation awarded in negligence lawsuits. If the law were changed to a 
“fault-based” standard, time intensive litigation would be required to determine the extent of an IOU 
liability. This would give an advantage to well capitalized corporations that can wait out smaller entities 
through extended legal proceedings, eventually forcing settlement claims for far less than the actual 
costs and impact to victims. We recognize the concerns that the IOUs have about their exposure, but 
our associations strongly support keeping the inverse condemnation standard intact and would oppose 
efforts to change this standard. 


It is incredibly important that the members of this commission understand that Article I, Section 19 
protects victims, property owners and local agencies from multi-billion dollar for-profit corporations 
that have the power and ability to prevent utility-caused wildfires. Eliminating inverse condemnation 
means further hindering communities that are struggling to get back on their feet. We urge this 
commission to recognize this important constitutional property right, and support victims and 
communities throughout California, now and into the future. 


Recommendation: Keep the constitutional inverse condemnation standard as is. Inverse condemnation 
incentivizes public and private utilities alike to focus on safety and requires them to pay damages to fire 
victims, including residents and local governments that suffer losses resulting from a utility fire. 


Question 4. Community and Wildfire Victim Impacts 


Wildfire victims are ratepayers and taxpayers too. When a community suffers a devastating wildfire, 
caused by a utility, victims are impacted in four ways: 


1. Loss of real property, personal property, life, or injury; 
2. Loss of community resource benefits, including natural and public resources; and an increase in 


homelessness, crime, cost of living, etc.; 
3. Increased/wasted taxes due to loss/expenditure of local and statewide governmental resources; 
4. Potential for increase in rates, as IOU ratepayers from all income strata. 
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Communities and victims of catastrophic wildfires need timely and just recovery payments after a fire. 
Most homeowner insurance policies include ALE “alternative living expense” terms that expire after two 
years of benefits—some policies expire sooner. As construction costs increase, as housing costs 
increase, and as governments strain to rebuild communities in the aftermath of fires, it is vital to provide 
individuals and public entities resources as soon as possible after a wildfire. 


Inverse condemnation encourages rapid payment to victims. Utilities that cause wildfires are obligated 
to compensate victims without having to go through a drawn out litigation process. If the inverse 
condemnation standard were to change, these victims and their devastated communities would have 
more uncertainty in who will pay and when. The victims of these fires cannot afford to wait for a legal 
battle to unfold to determine who is at fault and to what degree. 


Recommendation: To ensure that the needs of wildfire affected victims and communities are met, 
utilities need to be held financially liable for causing a wildfire and administer expeditious and fair 
compensation. Any wildfire funding mechanism must take the standard two year ALE related deadlines 
into account. 


We appreciate the Commission allowing us to submit comments. Our associations remain ready and 
willing partners to help the state, wildfire affected communities and victims address this greatly 
important topic. 


Sincerely, 


Derek Dolfie 
Legislative Representative 
League of California Cities 


Cara Martinson 
Senior Legislative Representative 
California State Association of Counties 


Staci Heaton 
Regulatory Affairs Advocate 
Rural County Representatives of California 


cc. Members of the Commission on Catastrophic Wildfire Cost and Recovery 
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Comments to the Commission for Catastrophic Wildfire Cost and Recovery 


Overview  
Distributed energy resource deployment by local governments and public agencies should be a top 
priority for the state as it looks to accomplish short and long-term climate policy goals. It is paramount 
that we make immediate changes to build local energy resilience because climate change is not waiting 
for us. It is here and it is real. It is damaging, expensive, deadly, and its impacts are always local. We 
have experienced its disastrous effects firsthand now. We need to accept and understand the gravity of 
the situation. As a state, it requires us to take bold and unprecedented action. 


Climate change requires the state to make changes in the energy sector to address climate change 
mitigation and grid modernization: decarbonization, diversification, digitization, safety, resiliency, and 
local community engagement. Implementing policies that promote these principles in the energy sector 
will be key to mitigating the effects of climate change, while allowing the state to modernize the grid in 
a manner that is safe, resilient and cost effective. The policies and regulations outlined below will 
continue providing a strong foundation for a robust and sustainable clean energy system for decades to 
come. They should be undertaken as sustainability investments by the state in all local communities and 
will have long-term sustainable benefits that stretch far beyond dollar savings that can be quantified 
today. This will ensure California remains a sustainable and prosperous state that provides quality life 
for all. As the fifth largest economy in the world, it is up to California to continue leading the way in 
climate policy and sustainability, and we are up for the challenge. 


The  Advanced  Community  Energy  and  Resilience  Act   
The state should enact and implement the “Advanced Community Energy and Resilience Act” as 
described in these comments. The Act would kickstart the Advanced Community Energy (ACE) program, 
a statewide program to develop local energy resources in all California cities, counties and public 
agencies to power decarbonization and resilience projects while supporting reliable and efficient use of 
the existing power grid. Under the ACE program the state would provide funding, technical guidance 
and other support for local jurisdictions to collaborate with electric service providers, distribution 
utilities, technology companies and diverse stakeholders to plan and implement energy systems that 
serve local energy needs, advance state policy goals, and support a safe, reliable and efficient power 
grid. 


The policy framework for the ACE program could be authorized by legislation and implemented by the 
state this year, providing a path forward to address many urgent issues in the energy sector and beyond. 
This year California’s policymakers have introduced several important and creative legislative proposals 
that could work in concert with the Ace program to maximize our effectiveness and success in achieving 
those climate goals. 


Key  components  of  the  ACE  Program  policy  framework  


The proposed Advanced Community Energy program has two main components that need to be 
established through state legislation. 


• Statewide ACE planning structure. Legislation would designate a state agency such as the 
California Energy Commission (CEC) to establish a new statewide program that empowers local 
governments to design and implement ACE systems. 







  


                
        
             


               
                 


          
        


         


  
       
       


                
            


           
         


  
  


         
       


 
  


            
         


     
        


            
           


     
   


             
          


            
              


              
   


            
             


       
     


               
         


  
 


  


o An ACE system is a set of energy resources and programs — such as energy efficiency 
retrofits, aggregated demand response, community-scale solar+storage, electric vehicle 
charging stations, microgrids for critical facilities, etc. — designed as a whole system to 
meet a portion of local energy needs, support state goals and provide grid services. 


o An ACE system for a community would begin with an ACE plan, created by the relevant 
local government entity in collaboration with the distribution utility, load-serving entity, 
third-party energy and technology companies, and local stakeholders, following state 
guidelines and empowered by state funding and technical support. 


o The ACE plan would identify a set of local resources and program elements, describe 
how their coordinated performance achieves desired outcomes, and estimate factors 
such as cost and time to implement. 


o State funding for ACE planning will ensure that no communities are left behind and will 
avoid any unfunded mandates. Financing to implement any specific plan element would 
fit the element; e.g., a community solar+storage facility could be financed through a 
bilateral power purchase agreement between the developer and the local load-serving 
entity. 


o The CEC or designated state agency would develop standards and templates for ACE 
systems and guidelines for stakeholder engagement in ACE planning, all emphasizing 
decarbonization, resilience and social equity aligned with safe and efficient operation of 
the state and regional power grid. 


o The designated agency would allocate state funding for ACE planning, provide technical 
expertise and perform ongoing oversight to ensure all communities align their ACE plans 
with state policy goals, support power system operation and receive the greatest 
benefits from the program. 


• Investor-owned utility collaboration and changing regulatory framework 
o Legislation would direct the CPUC to develop and adopt, through a regulatory 


proceeding, provisions that define the role of the investor-owned electric distribution 
utilities in developing and implementing ACE systems 


o These provisions would direct the utilities to collaborate with local governments and 
other stakeholders to develop ACE plans in accordance with the criteria of the statewide 
ACE program. These would include various performance metrics and incentive 
mechanisms that align the utility’s compensation with the policy goals of the state. 


• California can look to the states of Hawaii and Washington as a starting point 
and roadmap for embarking on these reforms, and the state can iterate as the 
process moves forward 


o Distribution utility collaboration in ACE planning is necessary to design and locate the 
plan resources so as to maximize power system benefits by offsetting needs for new 
grid infrastructure, meeting local capacity requirements, and providing real-time 
services to support reliable grid operation. 


For the investor-owned utilities to play this role the state must revise their profit incentives to support 
implementation of cost-effective distributed energy systems rather than seeking to maximize the value 
of rate-based assets. 


The  Need  for  the  ACE  Program   


• Planning Coordination 
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o Practical strategies for decarbonization and resilience fall naturally in the scope of urban 
and county planning. They will also drive new energy demand profiles and innovative 
supply options. Yet there is no state-level structure to coordinate energy system 
planning with urban and county planning. 


• Statewide Access and Equity 
o Local government planning and implementation capabilities vary greatly across the 


state. Without a statewide program of funding and other practical support, the drive for 
decarbonization and resilience could leave some communities behind and worsen 
economic, health and other societal inequities. 


• Focus on Communities: 
o Programs to advance low-carbon technologies such as rooftop solar and electric vehicles 


focus almost entirely on individual customer adoption decisions, leading to operational 
concerns for the grid and benefit-cost equity challenges. Focusing on the level of local 
government and community can address local needs more equitably while managing 
grid impacts to ensure more cost-effective investment in new grid infrastructure. 


o Resiliency is inherently a local issue and communities are the tip of the spear. We need 
to better equip our local governments and their constituents with the resources needed 
so they can become more sustainable and resilient. 


• Utility Collaboration 
o The current operational and incentive structures of the investor-owned electric 


distribution utilities were designed for a centralized power system that serves large 
service areas. The ACE program would be complemented by regulatory reforms that 
direct and reward investor-owned utilities for local collaboration to bring 
decarbonization, resilience and economic benefits to all California cities and counties. 


• California’s Policy Goals 
o Effective decarbonization requires local strategies to change housing patterns and day-


to-day movement of people and goods that currently drive fossil fuel use, as well as 
electrifying transportation, businesses and buildings. Locally-developed ACE systems can 
support these changes without adding massive new demand onto the regional grid, so 
that California can access distant renewables without massive bulk power system 
investment. 


o Distributed energy resources can reduce fire risks by allowing utilities to de-energize 
lines in dangerous conditions, and when serious disruptions occur, these systems can 
provide resilient power supply to critical local services and first responders. 


The benefits of the proposed ACE program derive from the alignment of local urban and county planning 
with energy planning, through collaboration of local governments with distribution utilities, load-serving 
entities, third-party energy and technology companies and local stakeholders. As we recognize the role 
of local initiatives in achieving urgent climate and resilience goals, and energy technologies become 
more powerful, cost effective and scalable, we must update the existing planning and regulatory 
structures that were created for the 20th century centralized, one-way-flow electric power system or 
they will be barriers to change. 
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The proposed ACE program builds on activities traditionally within the scope of city and county planning, 
including policies on zoning and land use, housing densification and affordable housing, building codes, 
mobility strategies and essential municipal services, all of which affect greenhouse gas emissions and 
require energy. Local policy decisions in these areas reflect the priorities and needs of the residents and 
businesses within a local government’s geographic boundaries. 


The ACE program would align these local activities with major state policy goals and power system 
planning, so that ACE systems deliver the following benefits: 


• Energy resilience and security 
o A local ACE system will provide continuous power to critical and priority locations in 


communities, to withstand and rapidly recover from natural disasters or cybersecurity 
events. 


• Reduced emissions 
o ACE system design uses renewable energy to replace fossil fuels in support of state 


greenhouse gas reduction goals; an ACE system will provide cost-effective and secure 
energy for electrification of transportation, homes and buildings in coordination with 
local climate action adaptation plans. 


• Lower costs 
o A local ACE system will shape load and production profiles to lower peaks and support 


grid operation, reducing grid impacts and related costs of centralized energy 
infrastructure. ACE system design targets optimal locations and sizes for local resources 
to reduce costs of interconnection and operation. 


• Local economic investment and high-quality jobs 
o A local ACE system will stimulate investment in cities and communities, growing quality 


jobs in clean energy and smart grid solutions and rewarding participating property 
owners. 


Legislation  and  regulation   
The Advanced Community Energy and Resiliency Act aligns with and can serve as an umbrella for several 
current legislative initiatives, creating a bill package that is authored by a diverse set of legislators. This 
package will allow the state to address the components of the ACE program in its own vehicle, as part of 
a comprehensive set of policies that maintain the structure and objectives of the other related bills. The 
ACE system model is replicable and scalable, applicable to any size city or county, and can be designed 
to optimize human and energy resources at the community or neighborhood level. With the proposed 
state-level program, each ACE implementation is able to learn from all the others, and system-wide 
scale economies are achieved by widely replicating the best ideas and practices. The ACE system 
integrates many other public policy goals of state legislators and regulators, unlocking more value from 
the ACE program. 


ACE  for  Local  Governments   
• AB 1347 (Boerner Horvath) – Local government clean energy 


o AB 1347 provides a vehicle to create the statewide ACE program. It establishes 
guidelines for local governments to develop and deploy community level resources. 


o Local governments receive funds to deploy advanced energy systems that are less risky 
(physically and financially) for their constituents, the ratepayers and tax payers. They 
develop these projects with guidelines that support public policy goals. This stimulates 
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economic development and provides many other benefits to the community as outlined 
above. 


o This would be done through the California Energy Commission, in concert with other 
state agencies like the Governor's office, Treasurer, and others that may assist with 
funding outlined later in this document. 


o These guidelines could also be incorporated into local general planning or climate action 
and adaptation planning. CCAs, nonprofits, and companies they partner with will be able 
to play a greater role in providing technical and administrative guidance to local 
governments. 


Resiliency   
Resiliency — the ability to maintain essential quality of life services when severe disruptions occur — is a 
key element within the ACE program and the state should be incentivizing and assisting local 
governments and public agencies to invest in resiliency to the greatest extent possible. These policies 
can provide new incentives and direct existing ones to quickly develop resiliency projects in the areas 
that are at highest risk of de-energization and high fire threat areas 


• AB 1144 (Friedman) – SGIP funding for critical facilities and wildfire threat areas 
o AB 1144 can direct some Self Generation Incentive Program funding that has been 


newly authorized per SB 700 towards high fire threat regions for the installation of 
energy storage projects at public and critical facilities. 


o It could also create a diesel generator replacement program within SGIP to incentivize 
homeowners and businesses to install battery storage for backup power instead of using 
diesel generators that produce GHG emissions and are not as safe as batteries. 


• SB 774 (Stern) – Microgrids and community resiliency 
o SB 774 will direct the CPUC to develop, not just consider, a microgrid services tariff as 


part of SB 1339 (which was original intent of bill). 
o It can provide further direction to the CPUC to make the price signal for microgrids very 


generous since this incentive is absolutely something the state should be providing a 
"subsidy" for. 


• Step down incentive levels or other program mechanism to encourage timely 
deployment in highest risk areas. 


• It could be limited to public and critical facilities to ensure that no "cost-shifting" 
occurs because we want to motivate and incentivize public investments that will 
benefit all ratepayers in the form of more resilient communities. 


• AB 1503 (Burke) – Microgrids and disadvantaged workers 
o AB 1503 is a complimentary vehicle that could direct local governments to enlist 


disadvantaged workers or other workforce development groups for some of these 
projects. 


o This bill could be further amended to address other issues related to microgrid project 
development and construction if necessary 


• Regulation: 
o Integrated Distributed Energy Resources (R. 14-08-013) 


• The CPUC should approve new locational and resiliency tariff proposals that 
have been suggested in the open IDER proceeding to incentivize DER projects in 
high value locations on the grid and in areas that are most at risk of de-
energization. 


o Distribution Resource Planning 
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• The utility could share more information about its highest risk tansmission and 
distribution (T&D) infrastructure within the Distribution Resource Plans (DRP) 
and Intergrated Distributed Resource (IDER) proceedings with relevant 
stakeholders and implement a more transparent T&D planning process so that 
developers and customers in high risk areas can be prioritized and solutions can 
be developed and targeted to reduce that risk. 


• PV RAM and ICA maps improvement can be done as part of these 
proceedings 


Realization  and  valuation  of  non-energy  benefits  
The cost savings from installing local clean energy projects can be reinvested into the public agencies’ 
general funds to be used for other public services that benefit constituents in their local communities. 
This could come in many forms: Retain teaching jobs, fix more roads, beautify a public park, expand a 
city sports league, increase hours at a food bank, or any other public service that the local community 
decides. This allows the communities to better serve their constituents and address local needs. 
The energy systems themselves being sited in local communities have additional non-energy benefits 
that can be realized. Public agencies can organize community energy events, partner with local schools 
and non-profits on energy and STEM education, provide education and job training by turning the 
projects into living labs. These projects can serve as a source of pride for the community. Local economic 
development and community enrichment are impossible to fully quantify, but their value is significant 
and should be more fully considered. 


• AB 961 (Reyes) – non-energy benefits 
o Distributed energy resources projects to date have been undervalued when assessed by 


the CPUC. The state should place a larger emphasis on DER deployment that captures 
other values that provide public benefits. 


o AB 961 could direct the CPUC to prioritize the Societal Cost Test and avoided T&D costs 
as priority variables when evaluating the effectiveness and success of distributed energy 
programs, as well as reaching disadvantaged and vulnerable communities. 


• This is an actionable step that can be taken to implement the provisions of the 
bill and address some of the flaws with the current regulatory evaluation 
processes. 


Interconnection  of  DERs  and  Utility  Performance   
The utilities incorrectly claim that only their systems are safe and that non-utility owned energy 
resources are higher risk to the public, so therefore they need the most scrutinizing requirements and 
approval processes in place to interconnect in the name of safety and reliability. Distributed energy 
resources actually have a lower risk profile than large capital-intensive infrastructure. The utilities make 
the regulatory approval process and interconnection for distributed systems so difficult when it doesn’t 
have to be. If the utilities redirected much of their focus and resources on quick and safe 
interconnection of these systems, we would meet our climate goals more quickly and affordably. 


The utilities should be evaluated on how quickly they start and finish the interconnection process. 
Perhaps there should be an incentive for how quickly they can interconnect public projects. They can 
respond to developer data requests, review designs quicker, and schedule more frequent site work 
(labor), which improves the construction timeline of these projects, which all adds up to lower project 
development costs. That means those public agency projects constructed with prevailing wage labor 
cost less overall, which translates into saving pubic agencies money. 
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The utilities should direct substantially more internal financial and human resources towards 
interconnection. Nadim Virani's interconnection and IT group should have their budget tripled. Invest in 
more IT upgrades so interconnection can be done faster with less work. Give workers within PG&E raises 
and get some new blood into PG&E by recruiting (internal and external) a world-class interconnection 
team for the utility. PG&E is a well-known company and should be embarking on a large talent recruiting 
initiative for its interconnection division. These measures will also help restore PG&E's public image. 


• SB 288 (Wiener) – Solar bill of rights/self-generation and storage 
o This bill provides a vehicle for interconnection improvement, redirecting utility financial 


and human resources towards interconnection, and establishing guiding principles for 
distributed systems to be able to participate more fully in the state's energy markets 
and realize the full technical capabilities of DERs, which can provide grid services and 
other benefits. 


• SB 766 (Stern) – Clean energy grid solutions 
o SB 766 provides a vehicle to make some regulatory reforms to the CPUC and modify 


utility incentives to more closely align with the state’s policy goals. 
• Safety, resiliency, de-energization risk mitigation, decarbonization, 


interconnection speed, should all be priority performance areas for the utilities 
o The bill should establish Performance Incentive Mechanisms (PIMs), and look to add 


new performance regulation schemes into the regulatory process as it undergoes 
reform. 


• Look to the states of Hawaii and Washington as a starting point and guide. 
California is losing its leadership position amongst other states. 


Safety  in  Construction,  Operations  &  Maintenance  
The utilities have to sign off on the safety of every system already. There is more than adequate due 
diligence on the part of the utility, developer, customer and local government to ensure public safety 
with regards to the electric grid and distributed systems. All public agencies and local governments 
procure their energy projects through a solicitation through a public procurement process to select a 
developer. This has several levels of oversight, from the public at city council and board meetings, and 
the decision makers at these agencies are public servants who pledged to serve the best interest of their 
constituents and the public. Developers must put a lot of work into their bids and must go through 
extensive review and approval processes to be selected for the work. The local governments must sign 
off on their decision to contract with a qualified developer. 


To install and interconnect a DER project, the customer and developer(s) come up with a scope of work, 
engineer the design, receive customer approval of the design, and then submit an application to the 
utility. The utility reviews and approves the application and the customer and developer sign an 
Interconnection Agreement that the customer will operate the system in the way that was reviewed and 
approved by the utility. The customer and the developer must then get the Notice to Proceed from the 
local permitting authority to construct the project. After construction the local inspection agency must 
approve the system, then the utility does a final inspection and issues a Permission to Operate notice. 
Public agencies nearly always include post-construction services or O&M contracts to ensure the 
systems are operating and maintained appropriately, or have their own public works/facility operations 
employees manage O&M. 


Local control 


7 







  


  
             


                   
            


          
               


     
   


          
               


             
              
              


               
      


              
    


          
              


       
           


          
           


     
   


              
            


           
             


             
           


         
            


           
           


   
  


            
            
                


           
         


                
 


This project development and safety review process is very comprehensive and requires due diligence 
from multiple stakeholders which further reduces risk. The local governments already require permits 
for DG projects to be installed so they have the final safety and legal review of the project. That, along 
with the utility approval process, is sufficient oversight to ensure these things are deployed in the safest 
and quickest manner, while local governments retain local control. This also allows the local 
governments to make decisions that are in the best interests of their specific community and leverage 
local resources for sustained economic growth. 


Workforce  development  and  education  
It is critical that we provide resources to workforce programs that we can enable more disadvantaged 
and younger workers to become a part of this clean energy economy. The state should offer a state-
subsidized program for vegetation management and electrical line workers. Recruit from every state 
community college district and workforce development program. Put young adults, new high school and 
community college graduates to work. Give contractors and subcontractors who hire directly from the 
state community college workforce program a tax deduction for putting these people to work. They will 
then recruit more workers from the places the state and other non-profits have focused their resources 
on. Infuse more funding into those nonprofits and workforce groups that are training workers on 
electrical work, vegetation management and other relevant operations. 


• AB 48 (O’Donnell) – State school facilities bond act 
o Authorizes new bond ballot measure for 2020 and 2022 for schools to complete 


facilities modernization projects, including clean energy projects 
• AB 1028 (Gonzales) – Clean energy jobs creation fund 


o Authorize more funding for school energy projects through the extension of the Prop 39 
program. Also has provision that those projects with an energy education or workforce 
development component be prioritized. 


• This fund should be nearly $1 billion and appropriated with the highest funding 
amounts going to those schools that need it most. We authorize billions for our 
UC/CSU system, we should be authorizing much more than that for the K-14 
school districts that don’t charge tuition and are responsible for the proper 
growth and education of our youth before they get to college. 


o Developers of these projects will create or expand on those efforts to create a more 
inclusive and diverse workforce because they want to win the jobs. 


• AB 1208 (Ting) – Utility Users Tax exemption 
o Extend the utility-users tax exemption via AB 1208 to further incentivize local 


development. This is an efficient way to deploy a diverse workforce, that actually 
reaches the local communities that need economic development, and achieve clean 
energy goals. 


Physical  infrastructure  and  risk  mitigation   
The physical infrastructure maintained by the utility is large, sited in various terrains and climates that 
are often considered dangerous, and serves a large number of customers from centralized locations. 
Large infrastructure is inherently more vulnerable than smaller scale projects. In our current climate, 
large centralized infrastructure has a significantly higher risk profile as it is subject to increasingly severe 
environmental conditions. Utility infrastructure has an extremely high environmental, security, safety 
and insurance risk. If equipment suffers an operational failure, the size and severity of this failure 
directly correlates to the amount of damages that are suffered as a result of this failure. 
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A diversified portfolio of smaller resources that are sited in a more decentralized fashion mitigates more 
of the environmental risks associated with electrical infrastructure. Smaller equates to safer and more 
secure. Insurance premiums for both the utility’s infrastructure and all the surrounding infrastructure 
(property owners) has skyrocketed. If property owners can’t afford insurance, they will be forced to 
leave or significantly reduce their quality of life. This means declining enrollment in schools, less 
business and economic development for the region, and displacement of people and families. There is 
no way to fully measure the impacts that these increasing costs have and will continue to have on our 
communities. 


Smaller, distributed systems require less transmission and distribution infrastructure, which is 
expensive, capital intensive, and has a very high physical, security and environmental risk as we have 
seen with the recent wildfires. Utility liability aside, this infrastructure is a massive public risk due to 
climate change, and further damages to it (whether it was properly maintained or not) will have more 
catastrophic effects. We should be mitigating these risks by downsizing and diversifying energy systems. 


Capital markets and risk  management   
The private sector can be mobilized in a much faster and greater manner if we create and enhance 
market mechanisms that encourage private capital investment in a distributed fashion to reach all local 
public entities. Private capital investment reduces the need for costly utility capital investment because 
it does not require lengthy regulatory processes, it does not have the very high utility interest rates (due 
to their credit rating), or the utility's guaranteed rate of return. Currently, private capital investment has 
a much lower risk profile and capital cost than utility investment. The state needs to greatly diverse its 
portfolio of resources and investments by minimizing risk and capital-intensive utility spending. 


The state should be looking to unlock new opportunities for the private sector to take on as much of the 
risk as possible when making investments in the grid. The state should develop more price signals for 
the third-party market to get the most value out of these investments. The state will pay far less in 
interest financing climate change mitigation and resiliency investments over the next decade if it is 
financed with lower interest rates from many entities that have decent credit, versus with higher 
interest rates with one entity that has bad credit. 


• AB 296 (Cooley, E. Garcia, co-author Stern) – Climate Innovation voluntary tax incentive 
o Approve the Climate Innovation tax incentive that allows individuals to get a tax 


deduction for making contributions towards the climate innovation fund. 
o The Climate Innovation fund tax deduction should be either required or extended to 


corporations. Corporations just this year got a very generous 15% federal corporate tax 
credit so there is no reason why the private sector businesses can't contribute 
something to this fund. 


o Call on Venture Capital firms and other private equity firms to invest in more startup 
companies that are innovating climate-related solutions. 


• AB 383 (Mayes and Friedman) – Clean Energy Financing Clearinghouse 
o The Clean Energy Financing Clearinghouse will be housed in the office of the treasurer 


and will coordinate all government programs that invest private capital in clean energy 
technologies and programs as outlined in the bill. 


o Funding from the Climate Innovation voluntary tax could flow into the Clean Energy 
Financing Clearinghouse so that it can be managed and distributed appropriately 
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o The state can provide more support to Cleantech think tank organizations and 
incubators. This will provide the state with sufficient oversight, while energizing the 
private sector to innovate and boost economic development in the state. 


Public-private  partnerships  and  accountability  
The state should be encouraging public-private partnerships and minimizing utility capital spending to 
the greatest extent possible because it the most cost-efficient. Instead of focusing on the least cost 
option today, we should look at what the total cost in the long run could be (financial, physical and 
social). The private sector partnering with local governments will allow us to deploy the appropriate 
climate solutions at scale across the entire state with sufficient oversight and accountability to the 
public. 


The utilities keep stating they need to be the one to make these massive grid investments in the name 
of safety and reliability, but they don’t want anyone else to be able to because they have a guaranteed 
profit. Other entities are capable and should be incentivized to make lower capital cost investments 
instead of the state continuing to give the utility a guaranteed rate of return. The utilities have not 
served the best interest of the public or their customers. A regular private company would declare 
bankruptcy and essentially cease to exist. The privileges they have held with their monopoly status need 
to be greatly reduced to really hold them accountable for the damages they have caused. Local 
governments and private companies will be held accountable through their constituents and 
competition. The state’s punishment for utility negligence should be releasing their monopoly status for 
any function that could be better served by the private sector and local government while maintaining 
the best interests of the public and safety. 


Leveling  the  clean  energy  resources  playing  field  
• AB 1733 (Salas) – Renewable Portfolio Standard and Clean Energy Credits 


o The state could further align incentives for local projects and private investment by 
approving AB 1733 which will authorize the Clean Energy Credits described in the bill to 
count towards the RPS so that both utility-scale and customer-sited resources are 
properly valued for the clean electrons they generate for the grid. 


o More local projects will be built (with local labor) if the clean electrons local projects 
generate are valued on a level playing field with large centralized projects. 


o California needs a diverse portfolio of resources, both small scale and large. 


Public-private  partnerships,  innovation and ventures  
California is the leader in innovation, technology and entrepreneurship. We have more venture capital 
and private equity flowing through Silicon Valley than any other place in the world. California boasts 
more cleantech and sustainability companies than any other state. We need to harness this innovation 
so it can help achieve California’s climate goals. 


In order to do that, we have to improve our energy markets design and regulation to accommodate for 
the speed at which technology is accelerating and the diversity of participants in the market if we want 
our economy to be sustainable and grow. The state should adjust market policies and regulations to 
encourage public-private partnerships between public agencies, local governments, companies and 
customers. These communities should all benefit from the latest technology and innovation and 
economic development that comes with it. Price signals and tariffs will encourage the market to behave 
in a manner that is consistent with state goals. Incentivizing smaller systems with shorter term 
investments allows these businesses and customers to iterate and improve technologies over time, 
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which leads to reduced costs and larger scale adoption of these resources, which is what will help the 
state achieve its climate goals. 


Conclusion  
The decarbonization, digitization, distribution, and diversification of our energy system in California is 
paramount to mitigating risk, ensuring safety, and increasing climate resiliency for our local 
communities and constituents. Time is of the essence and we as a state can no longer stand and argue 
while the impacts of climate change ravage our communities. We need to make some tough decisions 
and get moving now. 


All stakeholders must participate in the energy sector to a greater extent than in years past. The utilities 
and state regulators have proven they cannot manage it all in the top down, centralized, control 
framework that has existed for decades. Local governments and public agencies need resources and 
direction from the state so they can step up. They are willing and able to step up to the climate 
challenges, but need the state to support them in these efforts. They need a Advance Community 
Energy framework to become a driver in meeting state climate and celan energy goals while providing 
new benefits for local citizens. Public-private partnerships that are fostered and supported by the state 
through the ACE process will ensure that we diversify our energy portfolio and increase the resilience of 
our local communities in a manner that is coordinated and serves the best interest of the public. 


Public-private partnerships will help the state achieve its climate goals in the most rapid and cost-
efficient manner. These goals can be achieved with less risk and greater innovation in technology and 
community engagement, leading to additional societal benefits and improving the quality of life for all 
Californians. True sustainability recognizes the interconnectedness of our environment, economy, and 
society, and acknowledges the delicate balance of these systems. The state should strive to focus both 
on resiliency to prepare for near-term climate impacts and sustainability to shift our economy and 
society to energy practices that restore and protect our environment. 


Change is needed, and it is needed now. In the name of safety, cost, efficiency, speed and the well-being 
of the next generations of Californians, we ask that you to use your influence to collaborate on passing 
the climate resiliency and sustainability policies as set forth in these comments. 
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Revised Impact of Wildfire Costs on Industrial Customers 


• Mitigation Plans 


PG&E and SCE submitted wildfire mitigation plans for an assumed five years of system 
hardening. These plans represent a total cost of $12.6 billion dollars for PG&E and $3.7 billion 
dollars for SCE. If the CPUC approves them for the full amount requested, primary service 
bundled industrial customers in PG&E’s service area will see a 7% - 14% increase in rates by 
2023 and in SCE’s service area will see a 4% - 6% increase by 2023 based on a comparison with 
2019 rates. PG&E bundled primary voltage industrial rates would increase from 16.2 cents per 
kWh to 17.4 – 18.5 cents per kWh. SCE bundled primary voltage industrial rates would increase 
from 12.6 cents per kWh to 13.1 – 13.3 cents per kWh. 


Allocation ranges between one based on a functional allocation and one based on ECRA (equal 
cents/kWh). 


An average primary voltage industrial customer on PG&E’s system uses about 12.5 million kWh 
per year. This increase would represent a bill increase of as much as $288,000 per year. 


• Liability for Past Wildfires 


PG&E’s liability for 2017 is $14 billion and its liability for 2018 is estimated at $6 billion.  The 
2017 liability is covered under SB 901; the 2018 liability is not. 


The combined wildfire liability for PG&E for these two years would represent a 18% increase in 
rates for PG&E bundled primary voltage industrial rates by 2023 assuming the liabilities for both 
years were securitized based on a comparison with 2019 rates. PG&E bundled primary voltage 
industrial rates would increase from 16.2 cents per kWh to 19.0 cents per kWh.  This represents 
a bill increase of $357,000 per year for an average primary voltage industrial customer. 


SCE’s liability for 2017 is $2.9 billion and its liability for 2018 is $1.8 billion.  The 2017 liability is 
covered under SB 901; the 2018 liability is not. The combined wildfire liability for these two 
years would represent a 5% increase for SCE bundled primary voltage industrial rates by 2023 
assuming the liabilities for both years were securitized based on a comparison with 2019 rates. 
SCE bundled primary voltage industrial rates would increase from 12.6 cents per kWh to 13.3 
cents per kWh by 2023. This represents a bill increase of $52,000 per year for an average 
primary voltage industrial customer. 


Allocation is per ECRA (equal cents/kWh). Liability securitized at 3% interest over 10 years. 
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• Catastrophic Wildfire Fund 


If a catastrophic wildfire fund is created and ratepayers are asked to fund $20 billion dollars of 
the fund, the resulting cost increase to California’s industrial ratepayers would depend on the 
assumption used to estimate how the funding would be accomplished. If revenues were raised 
from imposing higher rates over a 5-year period on customers of all three investor-owned 
utilities based on the sales to their distribution customers, the rate impact would be 2.2 cents 
per kWh, which would amount to an increase of $276,000 per year for an average PG&E 
primary voltage industrial customer.  If the amount were securitized over 10 years at 3%, the 
rate impact would be 1.3 cent per kWh, which would amount to an increase of $162,000 per 
year for an average PG&E industrial customer. 


Allocation is per ECRA (equal cent/kWh). Liability if securitized assumed at 3% interest over 10 
years. 


• Total Impact 


The cumulative impact of each of the three increases for a PG&E primary industrial customer 
could be as large as a rate increase of 7.37 cents per kWh with the five-year catastrophic fund 
option and 6.46 cent per kWh with the 10-year securitization option for the catastrophic fund if 
wildfire mitigation costs are allocated equal cents per kWh. PG&E bundled primary voltage 
industrial rates would increase from 16.2 cents per kWh to 23.5 cents per kWh by 2023 with 
the five-year catastrophic fund option and to 22.6 cents per kWh by 2023 with 10-year 
securitization option for the catastrophic fund. The annual bill impact would range between 
$806,000 and $921,000 for an average primary voltage industrial customer. 


The cumulative impact of each of the three increases for a SCE industrial customer could be as 
large as a rate increase of 3.63 cents per kWh with the five-year catastrophic fund option and 
2.71 cents per kWh with 10-year securitization option for the catastrophic fund, if wildfire 
mitigation costs are allocated equal cents per kWh.  SCE bundled primary voltage industrial 
rates would increase from 12.6 cents per kWh to 16.2 cents per kWh by 2023 with the five-year 
catastrophic fund option and to 15.3 cents per kWh by 2023 with 10-year securitization option 
for the catastrophic fund. The annual bill impact would range between $205,000 and $274,000 
for an average primary voltage industrial customer. 


We note that the securitization option assumes that there would be a sufficiently large appetite 
for bonds to cover what is effectively roughly $45 billion of debt.  This may not be the case. 


For comparison purposes, if that same company was located in Nevada, it would pay 4.94 cents 
per kWh; in Arizona it would pay 5.96 cents per kWh; and in Oregon it would pay 6.01 cents per 
kWh. 







  


 
 
 
 
 
 
 


  Appendix 2 








 
 


Proprietary  Page 1 of 32  Saber Partners, LLC 2018 
 


 


 


 


 


 


 


Direct Testimony of  


Paul Sutherland, Senior Advisor 


Saber Partners, LLC 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


  







 
 


Proprietary  Page 2 of 32  Saber Partners, LLC 2018 
 


DIRECT TESTIMONY OF PAUL R. SUTHERLAND, CPUC R.17-06-026 1 


Q. Please state your name and business address. 2 


A. Paul R. Sutherland, Saber Partners, LLC (Saber or Saber Partners), 44 Wall Street, New 3 


York, New York 10005. 4 


Q. By whom are you employed and what is your position? 5 


A. I am with Saber Partners, LLC, and serve as a Senior Advisor. 6 


Q. Please describe your duties and responsibilities in that position. 7 


A. My responsibilities with Saber include work in data management, financial modeling, 8 


financial analysis, issuance cost auditing, deal structuring, pricing analysis with respect to relative 9 


value and review of issuance advice letters, all on behalf of public utility commission clients.  I have 10 


performed these functions while advising the following regulatory bodies regarding utility 11 


securitizations:  Public Utility Commission of Texas, West Virginia Public Service Commission, 12 


New Jersey Board of Public Utilities, Florida Public Service Commission and the Wisconsin Public 13 


Service Commission.  14 


Q. Please describe your educational background and professional experience. 15 


A. I have a bachelor’s degree in electrical engineering from Cornell University.  I also have a 16 


master’s degree in business administration from the University of Chicago. 17 


I began working with Florida Power & Light Company (FPL) in 1976 doing economic 18 


analysis of new energy technologies in the Research and Development (R&D) Department.  After 19 


several years, I moved to the Finance Department as a Financial Analyst.  Over the next 20 years I 20 


held various positions, including Coordinator of Financial Systems, Manager of Corporate Finance, 21 


Manager of Financial Analysis and Forecasting, and Assistant Treasurer of both the utility and FPL 22 


Group Capital.  Before leaving FPL in 1998, I was Director of Finance, Accounting & Systems for 23 


the FPL Energy Marketing and Trading Division.  During my time with FPL, I testified as an expert 24 


witness on cost of capital and financial integrity.  I have also taught classes on economic decision-25 
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making and on quality improvement.  It was during this time (1989) that FPL became the first non-1 


Japanese company to win the Deming Prize for Total Quality Management. 2 


In 2000, after a year as adjunct professor of mathematics at Palm Beach Atlantic College, I 3 


joined Saber Partners, LLC as a Senior Managing Director.  I have been associated with Saber 4 


Partners since that time in various roles, including my current position as Senior Advisor. I have 5 


taken part in 13 investor-owned utility securitization financings that raised over $9.5 billion in 6 


capital for 8 different utilities.  7 


Q. Can you provide some of your background and experience with utility 8 


financings while you were at FPL? 9 


A. Yes.  While at FPL, as Manager of Corporate Finance and Assistant Treasurer, I helped FPL 10 


complete over $2 billion of debt and equity financings in the public capital markets.  FPL executed 11 


both competitive and negotiated securities offering transactions.  FPL was also among the first to 12 


issue long-term variable rate tax-exempt debt that could be (and was) later converted to a fixed 13 


rate.  Part of my job was to prepare and, along with the Treasurer and Chief Financial Officer (CFO), 14 


deliver rating agency presentations to support the credit ratings from the three major rating 15 


agencies. 16 


Q. Are you sponsoring any exhibits in this case? 17 


A. Yes, I am sponsoring:  18 


Exhibit A, Glossary 19 


Exhibit B, Flow diagram of transaction participants and cash flow 20 


Exhibit C, List of securitization transactions to date 21 


Exhibit D, Credit rating chart  22 


Exhibits E. i, SEC view on securitization of regulatory assets 23 


   E.ii, Accountants Handbook §4-12 Securitization of Regulatory Assets 24 


   E. iii, FASB Accounting Standards Codification Topic 860-10-55-8 25 
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   E.iv, SEC Letter dated 9/19/2007  1 


Exhibit  F.i.a, Duke Energy Florida (DEF) Prospectus cover 2 


               F.ii, Prospectus pp. 4-20: Prospectus Summary with highlighted sections showing risk 3 


mitigation factors 4 


 F.iii, Prospectus pp. 99-102: WAL and Yield Considerations - Sensitivity Analysis 5 


Exhibit G, Various uses for securitization in past transactions 6 


Exhibit H, Securitization 4-tranche structure: PG&E all UOG & ex-fossil, SCE all UOG  7 


Exhibit I, Traditional revenue requirement: PG&E all UOG & ex-fossil, SCE all UOG 8 


Exhibit J, Levelized vs. declining revenue requirements: PG&E all UOG & ex-fossil, SCE all UOG 9 


Exhibit K, Savings dependent upon more than just interest rates: PG&E and SCE 10 


Exhibit L.i and ii, Upfront and Ongoing costs of securitization 11 


Exhibit M, Summary of potential savings with UOG securitization: PG&E and SCE 12 


Exhibit N, VEPP Inc. Article from The Wall Street Journal 13 


Exhibit O, PSNH Use of Proceeds  14 


Exhibit P, Hypothetical PPA buydown 15 


Exhibit Q, Sources of Data Used 16 


Q.   Whom do you represent in this proceeding? 17 


A.   I represent Saber Partners, LLC, who has been hired by the California Community Choice 18 


Association (CalCCA) to provide an independent evaluation and opinion as to the benefits, costs, 19 


risks, and rewards for PCG and EIX customers and shareholders of using securitization as part of 20 


the California Commission’s Rulemaking 17-06-026, to “consider alternatives to the Power Charge 21 


Indifference Adjustment.” 22 


Q. What is the purpose of your testimony? 23 


A. The purpose is to analyze the potential customer savings from using the financing 24 


technique known as securitization, should the California State legislature authorize it and Pacific 25 


Gas and Electric Company (PG&E) and /or Southern California Edison Company (SCE), together 26 
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with the California Public Utilities Commission (CPUC or the Commission) and other 1 


stakeholders, agree to pursue it. 2 


I will provide an overview of utility securitization financing to explain what it is, how it 3 


differs from other types of debt offerings, and why it is advantageous to the ratepayers to use it in 4 


applications such as with the financing of utility owned generation (UOG) and possibly also to 5 


finance buydowns of high-priced power purchase agreements (PPAs).  The main purpose of my 6 


testimony is to analyze the utility securitization applications in question and discuss quantitative 7 


and qualitative benefits that could be achieved, both for the ratepayer and the utility.  Included in 8 


this testimony as Exhibit A is a glossary of terms to help in understanding some technical 9 


financial terms in the language of the financial markets.   10 


Q. What is securitization? 11 


A. In general, securitization is a process by which a pool of assets which generate a cash flow, 12 


such as loans, credit card balances or other receivables, is used as collateral for a bond offering.  13 


The pledged asset generates a flow of cash that is used to pay principal and interest on the bonds.   14 


To give buyers of the bonds comfort that only they have a claim on the pledged assets and 15 


that they will be repaid, the pledged assets are transferred to a special purpose legal entity which 16 


is protected from any credit problems of the utility.  This is known as a “bankruptcy remote” or 17 


“ring fenced” entity and is often called a special or limited purpose entity (SPE).  This means it 18 


has a strictly limited purpose i.e., to own the pledged assets and to pay the principal and interest 19 


on its bonds.  When setting up this “special purpose entity”, the entire right, title and interest in 20 


the pledged assets is transferred at a “fair market value” to the SPE.  The SPE pledges these assets 21 


to secure the bonds, and the cash flows from those pledged assets are used to pay principal and 22 


interest on the bonds.  Thus, the risk to the bondholder is just the risk associated with the cash 23 


flows from the pledged assets in the SPE.  The pledged assets can be physical (such as plant and 24 


equipment) or financial (such as a loan receivable or the right to some other revenue).  Exhibit B 25 
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is a flowchart that shows the flow of funds in a securitization transaction while the bonds are 1 


outstanding.  2 


Q. What is securitization in the context of electric utilities? 3 


A. For investor-owned electric utilities, securitization is a specific legislatively enabled and 4 


regulatory approved process of issuing highly-rated securities through special purpose, 5 


bankruptcy remote/ring fenced entities to raise capital for purposes such as compensating the 6 


utility for stranded assets or storm-related expenditures.  It is a direct borrowing on the utility’s 7 


customer rate base in its distribution territory without involving the utility’s balance sheet for 8 


credit purposes or comingling with the utility’s other creditors.  Because of this, the bonds have 9 


often been called ratepayer-backed bonds or ratepayer obligation charge (ROC) bonds and even 10 


rate reduction bonds (RRB), among other terms. 11 


Bond repayment is secured through collection by the utility of a Commission-approved 12 


and periodically adjusted dedicated rate component and not a pool of receivables.  The SPE and 13 


the securities it issues are perceived to carry much less risk than standard utility corporate debt 14 


and are therefore attractive to investors at a lower cost to the utility.  Mr. Fichera’s testimony 15 


details the legislative and regulatory framework critical to a successful securitization and one that 16 


protects ratepayer interests.  Ratepayers benefit because the carrying costs of this debt are much 17 


less than the costs that would be incurred using traditional utility financing methods of debt and 18 


equity, which is often called the utility’s “weighted average cost of capital” (WACC).  For the 19 


utility, securitization increases cash flow and achieves a lower cost of capital than traditional 20 


means of raising capital.  Electric utility securitization has been used by investor-owned utilities 21 


as a taxable debt financing tool at least 64 times since 1997.  Those transactions are listed in my 22 


Exhibit C. 23 
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Q. What are the benefits of using the type of securitization financing that you 1 


have described in the current situation? 2 


A. In the case of PG&E and SCE, securitization offers an opportunity to reduce the costs of 3 


resources in the utilities’ PCIA (Power Charge Indifference Adjustment) portfolios for all 4 


customers responsible for paying the PCIA, including bundled, community choice aggregation 5 


(CCA) and direct access (DA) customers.  The non-bypassable securitized charge also might 6 


improve cost transparency and facilitate collection of PCIA from CCA and DA customers. 7 


This testimony contemplates two possible uses of securitization within the PCIA-Eligible 8 


portfolios:  9 


1. Utility-owned generation (UOG); and  10 


2. High-cost power purchase agreements (PPAs). 11 


Securitization would reduce the cost of financing UOG assets by reducing the utility’s weighted 12 


average cost of capital to a much lower securitized debt-only interest rate.  This tool could also be 13 


used to provide funding to buy down the prices of high-priced contracts for the purchase of 14 


energy, again taking advantage of differences between a project owner’s capital costs and 15 


securitized debt interest rates.  16 


Securitization offers added benefits beyond the differences in the cost of capital.  Because 17 


securitization reduces utility income, it also reduces income taxes, including income-based state 18 


franchise taxes, as well as revenue-based local franchise fees.  In addition, securitization levelizes 19 


the debt carrying charges, shifting more costs into later years.  This creates a net present value 20 


(NPV) benefit. 21 


As discussed below, securitization of UOG assets and possibly of PPA buydown costs 22 


would deliver significant value to all PG&E and SCE ratepayers responsible for the PCIA, 23 


including CCA and DA customers.  Securitization of the PCIA UOG rate base could potentially 24 


produce NPV savings to PG&E customers from $1.3 to $1.6 billion, and to SCE customers 25 


approximately $589 million.  Additional savings may also be achievable through the 26 
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securitization of PPA buydowns.  My testimony provides an illustrative buydown example using 1 


an average price reduction of 13 cent per KWH for 2,000 GWH/year of purchased power, which, 2 


when netted against a securitization cost of 9.4 cents/KWH results in a net savings of 3.6 3 


cents/KWH in the first year.  Such a restructuring could result in NPV savings to bundled, CCA 4 


and DA ratepayers of $449 million.  Whichever scenario the Commission, utilities and 5 


stakeholders elect to pursue, securitization will deliver value to ratepayers, the utility, and the 6 


state in reducing procurement costs and, if consistent with state goals, continuing to transition to 7 


a more competitive environment. 8 


Q. How are securitization bonds structured to attract private capital? 9 


A. Securitization bonds usually have multiple maturities such as 3, 5, 10, 15 or 20 years.  10 


These maturities are also known as “tranches” or a “series,” part of a larger composite issue.  11 


Rather than pay bonds all at once at the maturity (as is done in traditional utility finance, known 12 


as “bullet” or single maturity bonds), the securitization bonds pay off over time like a home 13 


mortgage.  They pay a mix of principal and interest over a number of years.  The schedule of 14 


principal payments is known as the amortization schedule.  In the past, many utilities and 15 


corporations issued bonds with a form of an amortization schedule in them.  They were known as 16 


“sinking fund” bonds which paid down over time.  State and Local governments use this form of 17 


financing in a slightly different way through the issuance of many different bonds maturing 18 


sequentially.  These are known as serial bonds.   19 


Q. When do ratepayers repay the bonds?  20 


A. With utility securitization financing, each tranche will have its own amortization schedule and 21 


interest rate.  There will be a specific date when each bond begins to repay principal and interest, 22 


and a subsequent date when the next principal payment will be made on that bond.  Interest will 23 


be paid on those dates as well, and the amount of interest paid will be calculated on the amount 24 


that is outstanding i.e., has not already been repaid.   These principal dates are known as the 25 


“Scheduled Maturities.”  When one averages those scheduled dates with the dollar amount of the 26 
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payments over the time it takes to receive all payments for a specific tranche or series, one gets 1 


the “weighted average life” of the tranche (WAL).  By “life” we are referring to the time the bonds 2 


remain active and outstanding. 3 


Q. Is there another type of maturity associated with these bonds other than the 4 


scheduled maturity? 5 


A. Yes.  There is a “legal final maturity” associated with tranche.  This is the date by which the 6 


investor must receive the principal amount that was scheduled to be paid or it will be declared an 7 


event of default and investors will be given legal rights to seek recovery of their investment.   8 


Q. Why is there a time difference between a “Scheduled Maturity” and a “Legal 9 


Final Maturity”? 10 


A. The only cash available to pay the principal and interest on the bonds comes from the 11 


collection of the charge on ratepayer bills based on their consumption of electricity.  The timing of 12 


the receipt of that cash is uncertain and could be affected by many factors influencing the 13 


consumption of electricity.  Consequently, there is some time built into the structure of the bond 14 


to address any volatility in collections.   15 


Q.  How do investors perceive the quality or creditworthiness of utility 16 


securitization bonds compared to that of traditional utility debt? 17 


A. Investors generally rely upon nationally recognized independent credit rating agencies, 18 


such as Moody’s, Standard & Poor’s and Fitch to evaluate the financial and legal characteristics of 19 


the SPE and the bonds.  These agencies give an opinion as to the likelihood of receiving principal 20 


and interest on the bonds when it is legally due, not when it is scheduled to be paid.  They 21 


evaluate or rate this likelihood on a scale from highly likely to be repaid on time to unlikely to be 22 


paid on time, on the legal maturity dates.   23 


As a short cut for investors to judge the credit of one bond to another, the rating agencies 24 


assign letters to their opinions.  This scale is known as a “ratings scale” and is usually denoted by 25 


letters such as AAA for the best and strongest credit to CCC for a very weak credit.  Exhibit D 26 
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shows the rating scales for the 3 major credit rating agencies.  The likelihood of repayment is also 1 


known as “default risk,” or what the likelihood is that an issuer will not pay when an amount is 2 


legally due, and defaults on its obligation.  With one exception, all utility securitization debt since 3 


1997 has been rated AAA by the major rating agencies.  This is not the case with other types of 4 


securitization debt.  Moreover, no investor owned utility securitization bond has ever been 5 


downgraded or even placed on a watch list for possible downgrade, even through the bankruptcy 6 


of PG&E and Montana Power and the 2008-09 financial crisis. 7 


Q. What is a common name for securities in a securitization? 8 


A. When the pledged assets are fixed and there are limited intangible rights or a specific pool 9 


of payment obligations from identified obligors, they are commonly referred to as asset-backed 10 


securities (ABS).  Common ABS types include those backed by corporate loans, credit card 11 


receivables or auto loan receivables.  The cash flows are usually fixed or limited to a specific 12 


identified pool of assets.    13 


Q.  Is this a correct description for utility securitization? 14 


A.  No, for the reasons described below, it is not.  However, utility securitization bonds 15 


compete for investment capital from ABS investors and corporate bond investors.   It is important 16 


for investors to know the similarities and differences in the bonds to achieve the lowest cost of 17 


capital in the market 18 


Q. What rating do most ABS receive? 19 


A. The rating that ABS receive always depends on the quality and amount of the pledged 20 


assets (receivables), the legal structure, and a host of other factors.  Generally, the higher the 21 


rating, the lower the interest rate on the ABS.  Issuers borrowing against the pledged assets try to 22 


structure the transaction to receive a high rating, such as AAA, to make the most efficient use of 23 


the pledged assets as collateral for the ABS.   24 


However, there are also lower rated ABS, and even within a single SPE there might be two 25 


or more classes of securities with different rights to the collateral in the pool, and thus different 26 
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ratings.  The market for ABS is very complex, and there are a wide variety of credit issues and 1 


concerns with ABS.  ABS with AAA ratings and comparable terms to maturity might be valued 2 


very differently by investors. 3 


Q. How is utility securitization debt different from ABS? 4 


A. When properly structured, utility securitization bonds are not ABS.  They are not backed 5 


by a pool of receivables or a finite set of cashflows.  While they do have some things in common, 6 


there are several important differences that make utility securitization debt more secure than 7 


even the best AAA-rated ABS or corporate bonds.   8 


The common feature of a utility securitization with ABS is that both use an SPE to issue 9 


bonds based on a cash flow from the pledged assets in the SPE and a separate “servicer” to collect 10 


the cash flows from the pledged assets and distribute to investors.  Some terminology describing 11 


the SPE is also the same.   12 


However, on the critical features relating to the credit-worthiness of the bonds – the 13 


payment of principal and interest when due - utility securitizations are decidedly not like what are 14 


commonly referred to as “asset-backed securities.”  For example, as described in Mr. Fichera’s 15 


testimony in more detail, in each state where utility securitization bonds have been issued, they 16 


were issued under specific enabling state legislation.  The legislation created a new type of 17 


intangible property which consists of the right to impose, adjust, bill and collect amounts from 18 


virtually all electric customers in a given service territory.   19 


Thus, securitized utility bonds are backed by an enforceable regulatory right, not by an 20 


enforceable contract right or pool of receivables or other assets.  Important differences in 21 


investors’ rights and remedies arise by reason of this difference in the nature of the rights that 22 


back securitized utility bonds.  For this reason, the Office of Chief Accountant of the U.S. 23 


Securities and Exchange Commission (SEC) has directed that the property that is pledged to 24 


support securitized utility bonds should not be treated as a “financial asset” and that the 25 


securitized utility bonds themselves not be treated as “asset-backed securities” for financial 26 







 
 


Proprietary  Page 12 of 32  Saber Partners, LLC 2018 
 


reporting purposes.  See Exhibits E.i-iv.   1 


Q. What is SEC Regulation AB? 2 


A. Regulation AB (17 CFR § 229.1100, et. seq.,) is the SEC regulation setting forth general 3 


rules for the sale of ABS through public offerings.  Any publicly offered securitized utility bonds 4 


issued for the benefit of PG&E or SCE would need to comply with Regulation AB if the securitized 5 


utility bonds are treated as “asset-backed securities.” 6 


Q. Do you expect the SEC to treat securitized utility bonds issued for the benefit 7 


of PG&E and/or SCE, as summarized in Mr. Abramson’s, Mr. Schoenblum’s and 8 


Mr. Fichera’s testimony, as “asset-backed securities” for purposes of Regulation 9 


AB?  10 


A. No.  Mr. Abramson, Mr. Schoenblum and Mr. Fichera recommend that financing orders 11 


providing for the issuance of securitized utility bonds authorize those bonds to be issued in one or 12 


more series over a period of time.  The SEC defines the term “asset-backed security” to exclude 13 


securities issued by an entity that is authorized to issue more than one series of bonds over time.  14 


SPEs formed to issue securitized utility bonds for West Virginia utilities (MP Funding and PE 15 


Funding) were authorized to issue more than one series of bonds over time and were treated as 16 


corporate bond issuers.  This allowed the bonds to  appeal to the broadest possible investor base 17 


and achieve a lower interest rate.   18 


 The SEC’s Office of Chief Counsel, Division of Corporation Finance confirmed that these 19 


bonds were not asset-backed securities.   In an interpretive and “no-action” letter dated 20 


September 19, 2007, they stated: “Based on the facts presented, it is the Division’s view that MP 21 


Funding and PE Funding are not asset-backed issues and the Bonds are not asset-backed 22 


securities within the meaning of Item 1101 of Regulation AB.”  A copy of that September 19, 2007 23 


letter is attached to this testimony as Exhibit E.iv.   Saber Partners, as Financial Advisor to the 24 


West Virginia Public Service Commission, participated actively in requesting and receiving that 25 


September 19, 2007 interpretive and no-action letter.  Therefore, I expect the SEC Division of 26 
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Corporation Finance will not treat securitized utility bonds issued for the benefit of PG&E and/or 1 


SCE as “asset-backed securities” for purposes of Regulation AB.  Consequently, the bonds will 2 


appeal to the broadest possible market and could achieve the lowest possible cost to ratepayers. 3 


Q. How have these principles been applied in the prospectuses of publicly 4 


offered securitized utility bonds? 5 


A. The most recent publicly offered securitized utility bonds were $1,294,290,000 of nuclear 6 


asset recovery Series A Bonds issued on June 15, 2016 by Duke Energy Florida Project Finance, 7 


LLC (“DEF Project Finance”) for the benefit of Duke Energy Florida, LLC (“DEF” or “depositor”).  8 


Excerpts from the prospectus for those bonds (the “2016 DEF Prospectus”) are attached to this 9 


testimony as Exhibits F.i, F.ii and F.iii.  Consistent with the SEC’s September 19, 2007 letter, the 10 


cover page of that prospectus stated clearly: “The Series A Bonds are corporate securities.  11 


Neither the depositor nor DEF Project Finance is an asset-backed issuer and the Series A Bonds 12 


are not asset-backed securities as defined by the SEC governing regulations Item 1101 of 13 


Regulation AB.”1 14 


Q. Since investor perceptions of the credit affect the interest rate on the bonds, 15 


how do utility securitization bonds compare to ABS or traditional utility securities 16 


in terms of creditworthiness?  17 


A. Several characteristics of utility securitization debt make it more creditworthy and less 18 


risky than ABS debt and traditional utility debt.  If investors are properly educated, this should 19 


the bonds to achieve lower interest rates from investors.   20 


                                                        
1 See also 2016 DEF Prospectus page 4: “We are not an asset-backed issuer, and the Series A 
Bonds are not asset-backed securities within the meaning of Item 1101(c) of Regulation AB... We 
may issue additional nuclear asset-recovery bonds, but only as authorized under the financing 
order or under a new and separate financing order.”; 2016 DEF Prospectus page 13: “The bonds 
are corporate securities and are not asset-backed securities as defined by the SEC in governing 
regulations Item 1101 of Regulation AB.”; 2016 DEF Prospectus page 37: “The nuclear asset-
recovery property is not a receivable, and the principal collateral securing the bonds is not a pool 
of receivables, nor are the bonds asset-backed securities within the meaning of Item 1101 of 
Regulation AB.”  
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 First, the obligation to pay the securitized charge arises from state legislation and 1 


regulation, and not by contract.  As summarized above, the SEC Office of Chief Accountant has 2 


declared this difference to be sufficiently material to give rise to different accounting treatment 3 


for ABS than for securitized utility debt.   4 


 Second, as explained on page 13 of the 2016 DEF Prospectus Summary in my Exhibit F.ii, 5 


the obligation of the ratepayers is joint and several. 6 


Q  How are customers responsible for paying securitization charges on a joint 7 


and several basis? 8 


A.  This is a critical distinguishing factor.  If some customers no longer receive electric 9 


transmission or distribution service from DEF or its successors or, for whatever reason, 10 


fail to pay the nuclear asset-recovery charges, other customers that continue to consume 11 


electric transmission or distribution service from DEF or its successors would be 12 


responsible for paying nuclear asset-recovery charges.  Any delinquencies or under-13 


collections in one customer rate class will be considered in the application of the true-up 14 


mechanism to adjust the nuclear asset-recovery charge for all customers of DEF. 15 


This is to be distinguished from a credit card or home mortgage backed ABS where if one 16 


customer does not pay his or her credit card bill or home mortgage for whatever reason, the 17 


remaining customers in the pool of credit card receivables or home mortgages do not become 18 


responsible for the shortfall.  Consequently, this means that investors in conventional ABS debt 19 


might not receive all their principal and interest.  This is a material difference. 20 


Finally, as described in more detail in Mr. Fichera’s testimony, the securitized charge is 21 


non-bypassable.   This means that if the ratepayer takes delivery of electricity by means of wires 22 


owned by the utility or its successor, there is no way the ratepayer can avoid the charge.  The 23 


financing order issued by the regulator is irrevocable and therefore cannot be revisited at any time 24 


during the life of the bonds.  This makes it very important for the Commission to have a complete 25 


understanding of the transaction up front, which is a key reason for the Commission, when 26 
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making irrevocable decisions, to have available experts and independent and experienced 1 


financial advisors to assist the Commission in discharging its duties. 2 


Q. Have issuers tried to quantify the risk of default of securitized utility bonds? 3 


A. Yes.  The 2016 DEF Prospectus addresses this issue under the heading “Sensitivity to 4 


Credit Risk,” on pages 100-102, Exhibit F.iii.  Various stress tests were performed on the bond 5 


structure using a model of forecasted utility revenues.  The conclusion was “For an event of 6 


default to occur with respect to any such payment due under the indenture, the forecast variance 7 


for the forecast period leading up to such payment would need to be greater than minus 60%, or 8 


more than 16 standard deviations from the forecast variance mean.” 9 


Q. What do investors look at when evaluating a bond besides the interest rate 10 


and the likelihood of repayment? 11 


A. Two investor concerns are related to uncertainty regarding the timing of principal 12 


repayment.  Investors ask, first, “Will I get my investment back sooner than expected?” and 13 


second, “Will I get my investment back later than expected?”  These two types of uncertainty are 14 


known as “prepayment risk” and “extension risk,” respectively.  15 


 Usually a bond has a specific schedule of principal and interest payments.  Investors are 16 


lending money (by buying the bonds), and they want to earn a return over a specific time period.  17 


However, bonds could be sold with the issuer’s option (referred to as a “call option”) to pay back 18 


the investor sooner than scheduled.  The existence of such a “call” option results in prepayment 19 


risk.  The bond issuers might want to pay back sooner for a variety of legal or managerial reasons, 20 


but usually it is because interest rates are lower, so the issuers can sell a new bond at a lower rate 21 


to pay off the older bond at a higher rate.  Investors who get their money back sooner might 22 


consider it a good thing, but not if they cannot reinvest at the same or better rate compared to 23 


what they were previously getting.  The capital markets usually extract a premium (higher interest 24 


rate) for this “prepayment risk.”   25 
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Q. Do AAA-rated ABS bonds typically have prepayment risk? 1 


A. Yes.  AAA-rated ABS bonds typically have prepayment risk.  Many AAA-rated ABS issuers 2 


flow through substantially all payments received in respect of the specific collateralized pool of 3 


financial assets, such as receivables and home mortgages, even though this might force investors 4 


to accept repayment of their principal investment earlier than scheduled and expected when they 5 


initially bought the security.  Conversely, most utility securitization bonds do not have 6 


prepayment risk.    For example, page 99 of the 2016 DEF Prospectus in my Exhibit F.iii. states: 7 


“No prepayment is permitted.” 8 


Q. You also mentioned “extension risk.”  What is that? 9 


A. Rating agencies’ stress-case studies of ABS often show there is significant risk that even 10 


AAA-rated ABS will return investors’ principal significantly later than scheduled.  As I mentioned 11 


above, this is commonly called “extension risk.”  Investors usually require additional yield (higher 12 


interest rate) to compensate for any material extension risk.  We suggest that the proposed utility 13 


owned generation bonds be structured such that any “extension risk” will be insignificant.  14 


Indeed, in many stress-case scenarios we have seen that this risk is statistically insignificant.  15 


That cannot be said of most ABS bonds because of the nature of the pledged assets and how the 16 


ABS bonds are structured. 17 


As I have said, securitized utility bonds represent a joint and several liability of all 18 


ratepayers collectively.  Securitized bonds are structured with a true-up mechanism contained in 19 


the financing order that adjusts the charge on consumers to whatever level is necessary to meet 20 


the schedule of principal and interest payments.  This mechanism requires the securitized charge 21 


to be adjusted periodically pursuant to a pre-approved formula, usually semi-annually or more 22 


frequently if desired, to ensure the principal and interest is paid according to schedule.  For 23 


example, if there were an unexpected decline in energy sales for some period, the charge per 24 


KWH could be increased subsequently to make up for the earlier shortfall.  Thus, the true up 25 


mechanism is very responsive to unforeseen changes in collections.  In other words, it is a robust 26 
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adjustment mechanism to collect from electricity ratepayers whatever is needed to meet the 1 


bond’s cash flow obligations. 2 


The most important way to capture value from investors is to describe accurately and 3 


precisely the characteristics of the utility securitization in the disclosure documents 4 


accompanying the sale of the bonds to investors.  The SEC registration statements pursuant to 5 


which a number of prior securitized utility bonds have been offered have provided detail about 6 


the unusual and superior credit quality of the securities.  I have highlighted in the DEF Prospectus 7 


Summary (Exhibit F.ii) in particular, certain sections discussing aspects that mitigate against risk 8 


to the investor and help lower the interest rate on the bonds. 9 


Q. Was extension risk discussed in detail in the 2016 DEF Prospectus? 10 


A. Yes.  Page 100 of the 2016 DEF Prospectus stated: 11 


“The weighted average life table below illustrates whether there is risk to bondholders of a 12 


material weighted average life extension of each WAL designation. 13 


“The table shows changes from the expected weighted average life of each 14 


WAL designation of bonds assuming actual future electricity consumption and 15 


related charge collections varies from DEF's forecast of future electricity 16 


consumption and related charge collections (the forecast variance) of 5% (1.3 17 


standard deviations from the forecast variance mean) or 15% (4.0 standard 18 


deviations from the forecast variance mean) during each payment period. 19 


The weighted average life table below illustrates that the aggregate 20 


payment of principal of and interest on the bonds and the timing of such 21 


payments are not expected to change materially over the life of the bonds, based 22 


on the assumptions we have made.” 23 
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Effect on Weighted Average Life 


(Rounded*) of Change in Forecast Variance   


      


  


–5% 


(1.3 Standard Deviations 


from Forecast Variance 


Mean)   


–15% 


(4.0 Standard Deviations 


from Forecast Variance 


Mean) 


  


  


  


Expected 


Weighted 


Average Life 


(yrs) 


  


Series A Bonds   


Weighted Average Life 


(yrs)   


Weighted Average Life 


(yrs)   


Series A 2018     2.0     2.0     2.0   


Series A 2021     5.0     5.0     5.1   


Series A 2026     10.0     10.0     10.0   


Series A 2032     15.2     15.2     15.3   


Series A 2035     18.7     18.7     18.8   


 1 


* 2 


Number is rounded to 1/10th of one year 3 


Q. Do you expect it will possible for similar statements about extension risk to 4 


be included in the prospectuses pursuant to which the securitized utility bonds 5 


proposed to be issued for PG&E and SCE are issued? 6 


A. Yes. 7 


Q.  How would California utilities, if they wanted to, issue utility securitization 8 


debt?  9 


A. Mr. Fichera’s testimony details the steps needed for successfully pursuing securitization in 10 


California to achieve the benefits that I will describe below. He describes the type of enabling 11 


legislation needed, the irrevocable financing order that would be issued by the Commission as 12 


well as other issues need to protect ratepayer interests in the sale of the bonds to private 13 


investors. 14 
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Q. Would securitization of the unrecovered costs of UOG assets prevent PG&E 1 


or SCE from divesting those UOG assets in the future? 2 


A. No.  Securitized utility bonds will be secured by a pledge of the intangible property right 3 


that represents the right to impose, adjust, bill and collect the securitization charge.  That will be 4 


entirely separate from the UOG assets themselves.  The UOG assets will not be pledged to secure 5 


the securitization charge.  Consequently, securitization would not impair the ability of PG&E or 6 


SCE to divest their UOG assets.  7 


Q. How would cash received upon the future sale of UOG assets be treated so 8 


that ratepayers would not be adversely affected by a divestiture? 9 


A. Cash received from any future sale of UOG assets would be tracked in a balancing account 10 


and used to adjust other rates and charges imposed on customers, including CCA and DA 11 


customers. 12 


Q. Can you give an example of how a balancing account has been used for such 13 


purposes in connection with prior California utility securitized bonds? 14 


A. Yes.  Mr. Abramson’s testimony describes securitized Energy Recovery Bonds issued in 15 


2005 to refinance a bankruptcy-related regulatory asset of PG&E.  CPUC Decision No. 03-12-035 16 


initially established that regulatory asset in the amount of $3.0 billion, but provided that the 17 


amount of that regulatory asset was to be reduced to the extent PG&E in the future received 18 


energy supplier refunds arising in connection with the 2000-2011 energy crisis.  In its Financing 19 


Order (Decision No. 04-11-015) authorizing the issuance of Energy Recovery Bonds to refinance 20 


the unrecovered balance of this PG&E regulatory asset, the CPUC ordered that an Energy 21 


Recovery Balancing Account (ERBBA) be established for a variety of purposes, and that amounts 22 


credited to the ERBBA were to be returned to customers through a separate ERBBA charge.  The 23 


ERBBA charge was not pledged to secure the Energy Recovery Bonds.  One of those purposes was 24 


to track future energy supplier refunds.  The Financing Order states: “These energy supplier 25 


refunds will be credited to the ERBBA, earn short-term interest while in the ERBBA, and be 26 
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refunded to consumers via the next annual adjustment to the ERBBA charge.”  Similarly, amounts 1 


received from any future divestiture of UOG assets should be returned to the utility’s customers 2 


by means of adjustments to other rates and charges. 3 


Q. What are the roles of the different participants in a typical utility 4 


securitization? 5 


A. The easiest way to understand the various roles is to look at the flowchart in my Exhibit B.  6 


The electric utility sponsors the transaction, sells the intangible asset to the SPE and, at least 7 


initially, services the bonds by billing the customer, collecting the charge and remitting the funds 8 


to the trustee.  The trustee pays the stated interest and principal to the bondholder.  The 9 


Commission issues the financing order and checks proposed true-up adjustments to the 10 


securitization charge for mathematical correctness.  The electric retail customer (including CCA 11 


and DA customers) pays the charge and bears all the financial burden associated with the debt 12 


once the bonds are sold.   13 


The activities of the SPE should be restricted by the financing documents so that it cannot 14 


engage in any activities unrelated to this financing without receiving a rating confirmation from 15 


the rating agencies.  The SPE will be owned by the sponsoring utility and will be capitalized by the 16 


utility such that its equity capital is 0.5 percent of the SPE’s securitized bonds.   17 


Q. How have utility securitizations been used in the past? 18 


A. Investor owned utilities, together with state legislatures and public utilities commissions, 19 


have used utility securitization bonds to fund, among other things, stranded costs from utility 20 


deregulation, environmental control costs and, in the case of Florida, in 2006, and most recently, 21 


New Orleans in 2015, storm recovery costs.  See Exhibit G for more examples. 22 


Q.  How are ratepayer benefits achieved with utility securitization? 23 


A. The securitization of unrecovered costs of UOG assets will benefit ratepayers in multiple 24 


ways.  First, and most importantly, there will be economic benefits to ratepayers.  Significant 25 


savings occur when securitized bonds are used to replace a combination of conventional utility 26 
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debt and equity financing.  It is effectively off-balance-sheet and non-recourse to the utility.  The 1 


utility is fully-protected.  This means that the utility can finance the asset or expense in question 2 


with nearly 100% debt rather than its normal capital mix of about 50% debt and 50% equity, 3 


without any impairment of its credit structure.  The ratepayer savings are even greater for a utility 4 


like PG&E that has a lower credit rating.  5 


There are several reasons why utility securitization saves money.  First, the cost of equity 6 


is much higher than the cost of debt.  A 5% cost of traditional long-term debt and an 11% cost of 7 


equity are typical values in today’s environment.  In addition, savings occur by the avoidance of 8 


income taxes that would otherwise have to be paid on the equity return.  These savings accrue 9 


directly to the ratepayers in the form of lower overall rates than would otherwise be levied.  10 


Another source of savings comes from pricing these securitized ratepayer-backed bonds in 11 


the capital markets commensurate with their extremely high credit quality.  In general, the better 12 


the credit rating, the lower the interest cost.  By separating the operating utility from the SPE 13 


issuer of the bonds and isolating the cash flow, the credit associated with securitized ratepayer-14 


backed bonds will be evaluated by investors as independent of the sponsoring utility and 15 


independent of the traditional debt of the utility.  Traditional utility debt has numerous risks 16 


associated with its repayment.  Those risks will not be present in connection with securitized 17 


ratepayer-backed bonds. 18 


The savings commensurate with top-quality credit is not automatic.  Not all “AAA” rated 19 


bonds are sold or  trade at the same interest rate or yield.  There are a number of steps that are 20 


required at the time the securitized ratepayer-backed bonds are structured, marketed, and priced 21 


to achieve the lowest cost available in the market and to capture the full economic value of the 22 


unique government guarantees embodied in the legislation and the irrevocable nature of the 23 


financing order.  24 


In addition, by using the “best practices” identified in the testimony of Mr. Fichera, the 25 


CPUC and the utilities can work to maximize benefits and to improve ratepayer protections.  26 
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Additional ratepayer NPV savings occur due to the levelizing of revenue requirements, which I 1 


shall discuss shortly. 2 


Q. Why is a “lowest cost” standard important? 3 


A. Since the proceeds of a bond issuance are cash dollars, the appropriate standard in 4 


reviewing benefits is the “lowest cost” standard.  Issuers want to raise the maximum amount of 5 


dollars at the lowest possible cost.  Note, however, that underwriters have a vested interest in 6 


urging the use of a standard of “reasonable cost” because “reasonable” covers a range of 7 


outcomes.  For any large, long-term financing, that range might represent millions or tens of 8 


millions of dollars in extra costs.  One might choose to use a reasonable costs standard to 9 


reimburse a doctor, where there are differences in both the type and quality of care.  However, 10 


one dollar has the same quality as another dollar, and a bond issuer should want the most dollars 11 


for the lowest cost.  Mr. Fichera’s testimony discusses this issue in more detail. 12 


Q. What are the benefits to the utility that you briefly mentioned earlier? 13 


A. As described above, securitization of the unrecovered costs of UOG assets can have several 14 


benefits to the utilities.  When structured correctly, this financing method will increase cash flow 15 


for the utilities and allow for debt to be issued at a superior credit rating.  In addition, when state 16 


policies promote retail competition and the utility elects to transition out of procurement, it 17 


allows the utility to make this transition in a cost-effective manner.   18 


Securitization offers greater potential benefits to PG&E in light of recent downgrades of its 19 


debt.  The restoration and strengthening of PG&E as an investment grade company may be 20 


considered vital to the company’s future ability to service its customers.  The securitization of 21 


unrecovered costs of UOG will provide PG&E access to capital at a lower cost than they might 22 


otherwise be able to obtain.  PG&E may then use such capital either in response to storm damage 23 


or wild fire response or to pay down higher cost debt, thereby potentially causing its credit rating 24 


to increase as its debt-to-equity ratio decreases.  See the testimony of Mr. Abramson for a more 25 


detailed discussion of potential benefits to the utility. 26 
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Q. Can you describe the analysis you performed to quantify the potential 1 


ratepayer benefits? 2 


A. Yes.  As noted previously, if a securitization strategy were undertaken, cash realized by the 3 


utility could be used to either pay down other, more expensive, utility debt, or to free up debt and 4 


equity capital for other important projects, such as planned capital expenditures, emergency 5 


funds or extraordinary expenses.  The utility’s revenue requirement would decrease, resulting in 6 


savings to ratepayers.  Significant value could be found in each, or all, of the potential applications 7 


of securitization discussed in this testimony.  8 


 Securitizing all or a portion of the existing UOG rate base would reduce financing costs to 9 


all ratepayers, including bundled customers and CCA/DA customers.  As discussed in the 10 


overview of Chapter 3, CalCCA proposes securitization of all unrecovered costs of UOG remaining 11 


in the PCIA-Eligible portfolio.  I performed an analysis that shows that if all of PG&E’s 12 


unrecovered costs of UOG were securitized, this strategy could remove up to an NPV of $1.6 13 


billion in costs from the PG&E portfolio of generation assets.  Exhibit H shows what the structure 14 


of such a securitization might look like assuming interest rates as they exist today and assuming 15 


the financing as of the end of this year.  Exhibit I shows the same assets financed at PG&E’s 16 


current cost of capital using traditional ratemaking and asset depreciation and debt amortization.  17 


While PG&E’s weighted average cost of capital is 7.69% (or about 9.75% pre-tax), the cost of the 18 


securitization financing has an overall cost rate of just 3.91% (for a WAL of 11.7 years), and there 19 


is no gross-up for income taxes since there is no equity financing involved.  The difference 20 


between these two financing scenarios amounts to about $1.6 billion on an NPV basis.   21 


 Page 2 of Exhibit H shows the structure for securitization of PG&E’s UOG excluding fossil 22 


generation, while page 2 of Exhibit I shows the same assets financed using traditional capital 23 


structure.  The NPV benefit in this case amounts to $1.3 billion. 24 


 I also performed an analysis that shows that if all of SCE’s unrecovered costs of non-CAM 25 


UOG were securitized, this strategy could remove up to an NPV of $589 million in costs from the 26 
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SCE portfolio of generation assets.  Page 3 of Exhibit H shows what the structure of such a 1 


securitization might look like assuming interest rates as they exist today and assuming the 2 


financing as of the end of this year.  Page 3 of Exhibit I shows the same assets financed at SCE’s 3 


current cost of capital using traditional ratemaking and asset depreciation and debt amortization.  4 


While SCE’s weighted average cost of capital is 7.61% (or about 9.53% pre-tax), the cost of the 5 


securitization financing has an overall cost rate of just 4.07% (for a slightly longer WAL of 14.94 6 


years), and there is no gross-up for income taxes since there is no equity financing involved.  The 7 


difference between these two financing scenarios amounts to about $589 million on an NPV 8 


basis.   9 


Q. Does the use of securitization financing affect the timeframe over which the 10 


UOG assets are paid for by the ratepayers? 11 


A. Yes, not so much in the number of years over which the ratepayer pays, but rather in the 12 


amount the ratepayer pays in the earlier years versus the later years.  Exhibit J shows the annual 13 


revenue requirements for each of the two different financing approaches.  Traditional ratemaking 14 


requires the ratepayer to pay much more in the early years of an asset’s useful life and much less 15 


in the later years.  Securitization financing allows the ratepayer to pay a levelized amount 16 


throughout the life of the assets in question.  By levelizing the payments that are financed with 17 


inexpensive debt rather than front-end loading revenue requirements, the NPV savings, when 18 


discounted at the utility cost of capital (7.69% and 7.61% for PG&E and SCE, respectively), are 19 


increased substantially. 20 


Q. Are all utility securitizations structured in this same way to levelize revenue 21 


requirements? 22 


A. Yes, in a general sense, although the details may differ slightly.  Some deals are structured 23 


to levelize the total dollar revenue requirement.  Others are structured to levelize annual 24 


payments of principal.  Others are structured to levelize the securitization charge in cents per 25 


kilowatt hour.  This can be done by taking into account a projection of KWH sales growth over the 26 
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life of the bonds. 1 


Q. Did your analysis attempt to explain which aspects of a utility 2 


securitization account for most of the savings that you have projected? 3 


A. Yes.  Exhibit K shows how much of the total securitization savings result from different 4 


characteristics of the financing structure and the economic environment in which it is used.  5 


There are three main sources of savings and several smaller sources.  Biggest of all is the 6 


difference in cost between utility equity and securitization debt.  While PG&E’s authorized cost of 7 


equity is 10.25%, which accounts for 52% of its capital structure, the securitization debt at current 8 


levels would bear an interest rate of only about 3.91%.  This difference accounts for about 43% of 9 


the overall savings in the case of PG&E.  In the case of SCE, the utility’s authorized cost of equity 10 


is 10.3% and accounts for 48% of the capital structure.  SCE also has 9% of its capitalization in 11 


preferred stock costing 5.82% (compared to just 1% preferred stock for PG&E).  Securitized debt 12 


in the SCE 4-tranche securitization structure would cost only about 4.07%, as I mentioned earlier.  13 


In the case of SCE, more expensive equity accounts for about 47% of the savings. 14 


 The second largest contributor to savings is the difference due to income-based taxes 15 


which burden the equity portion of the capital structure.  When the Federal tax rate of 21% is 16 


combined with the 8.84% rate for California income-based franchise taxes, the effective 17 


composite income tax rate is 28%.  With securitization financing, there are no income-based 18 


taxes.  This difference accounts for about 29% of the $1.6 billion savings in the case of PG&E and 19 


33% of the savings in the case of SCE. 20 


 The third contributor to savings is the levelization that I discussed previously.  Levelizing 21 


the revenue requirements when securitizing PG&E’s utility owned generation creates about 23% 22 


of the $1.6 billion total NPV savings that I have estimated for PG&E ratepayers.  For SCE, 23 


levelization accounts for just 15% of the $589 million total NPV savings.  The reason for the 24 


difference between the two utilities is because in PG&E’s case, the securitization scenario shifts a 25 


greater proportion of the revenue requirements into the future, particularly due to the relatively 26 
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short remaining useful life of PG&E’s nuclear assets.   1 


In addition to these major factors, there are savings from the fact that AAA rated 2 


securitization debt is less expensive than A+ or BBB+ rated utility debt (4% of the savings) and 3 


the fact that revenue-based fees, such as local franchise fees would be slightly less (1% of the 4 


savings). 5 


Q. Are there any transaction fees associated with securitization financing that 6 


are greater than in traditional utility financing? 7 


A. Yes, there are, due to the complexity and structured way that these financings work.   8 


In Exhibits I.i and ii, I show what upfront and ongoing transaction costs have been in some recent 9 


securitization transactions.  In my analysis, I have assumed that upfront costs, together with the 10 


NPV of ongoing costs, would be about 2% of the principal amount.   11 


 This is a conservative estimate for several reasons.  First, in the case of the Duke Energy 12 


Florida transaction, which had a $1.294 billion principal amount, the NPV of transaction costs 13 


was just over 2% of principal.  Both upfront and ongoing costs have a variable component that 14 


would be less for larger transactions.  My example assumes a principal amount of up to $4.65 15 


billion in the case of PG&E and $1.48 billion for SCE, so that even if the securitizations were done 16 


in two transactions for PG&E, the transaction costs would probably be 2% or less in each case.  17 


Secondly, financing orders generally include a provision that requires the utility to reduce other 18 


electric utility rates and charges to reflect the amount by which any of the bond servicing fee paid 19 


to the utility is in excess of its marginal or incremental cost to perform the service. 20 


Q. What other cases for using securitization to refinance the unrecovered costs 21 


of UOG did you examine? 22 


A. Using the same methodology, I have described, I looked at securitization for PG&E 23 


excluding fossil generation.  That is how I arrived at a range of possible NPV savings of $1.3 to 24 


$1.6 billion for PG&E ratepayers.  In the case of SCE, it is my understanding that there is no non-25 


CAM fossil generation, so I only looked at the single UOG case for SCE.  I have summarized the 26 
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results of my analysis in Exhibit M. 1 


Q. Are there any other material differences, besides the amount of potential 2 


savings, between the cases you examined for PG&E and those you analyzed for 3 


SCE? 4 


A.   Yes.  The case I looked at for SCE assumed a final expected maturity for the securitization 5 


bonds of 25 years rather than the 20 years for PG&E.  I extended the final maturities because the 6 


remaining lives for the UOG assets were longer in the case of the SCE generation.  There is some 7 


uncertainty associated with this assumption, since 20 years is the longest securitization that has 8 


been done to date.  Still, I believe it is achievable with no severe penalty in terms of a significantly 9 


higher interest rate or marketability.  There is a very strong demand for these types of securities 10 


in today’s market. 11 


Q. How would costs associated with capital additions be affected by 12 


securitization of unrecovered costs of existing UOG plant assets? 13 


A.  If securitization is limited to refinancing unrecovered costs of existing UOG assets, the 14 


costs of future capital additions would not be affected.  That future rate base would be depreciated 15 


using traditional ratemaking, subject to the utility rate of return, and recovered in rates from 16 


customers, rather than through a dedicated rate component.  Chapter 3 addresses ongoing PCIA 17 


cost responsibility for uneconomic capital additions.  18 


 It is possible that near-term capital additions for which costs are fairly certain at the time 19 


of the securitization could be included in the initial UOG securitization.  Furthermore, major 20 


subsequent capital additions could be financed with a future securitization if amounts were large 21 


enough to warrant.  For example, Monongahela Power and Potomac Edison (subsidiaries of 22 


Allegheny Energy Inc. at the time through MP Funding and PE Funding subsidiaries) financed 23 


flue gas desulfurization equipment with a securitization in 2007 and then followed up with 24 


securitization of additional costs for that equipment in 2009.  Saber Partners oversaw both 25 


transactions as Financial Advisor to the West Virginia Public Service Commission. 26 
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Q. Are there any other potential uses for securitization in PG&E and SCE that 1 


you have examined? 2 


A. Yes, another way to utilize securitization is to finance the buydown of existing PPA 3 


contracts.  Some of these contracts were set with prices as high as 18 cents/KWH or more at a 4 


time when electric rates were expected to escalate sharply.  That was before the growth of 5 


availability of shale oil and the advent of fracking that has produced an abundance of natural gas.  6 


These are generally long-term contracts (some for 20-25 years) at set prices and quantities.  The 7 


prices of many of these contracts may now exceed current and expected future market prices.  8 


While many of these PPAs have supported the state’s goal of increasing reliance on renewable 9 


resources or increased reliability, they tie the utility to long term, high-cost contracts.  There may 10 


be circumstances in which some of the generators that are selling power to the utilities under 11 


these PPAs may be willing to enter into voluntary and mutually agreeable reductions in the PPA 12 


prices in exchange for an up-front cash payment, i.e. a buydown. 13 


Securitization, through the same process described above, could be used to reduce the 14 


costs of one or more of these contracts.  As discussed in Chapter 3, the utility might conduct a 15 


“reverse RFO” seeking voluntary proposals from sellers/generators for a buydown of the contract 16 


price.  As CalCCA has proposed the process, the price reduction would be the only change, and all 17 


other terms of the PPA would remain in effect.  The likely delta between a securitized debt interest 18 


rate and the counterparties’ internal discount rates (likely based principally on their own cost of 19 


capital) presents another opportunity for ratepayer savings.  In this case, legislation would grant 20 


the Commission specific authority to administer a PPA buydown program, potentially with 21 


conditions, and to fund the buydowns using a dedicated rate component through a securitization 22 


financing.   23 


Q. Has securitized debt been issued for this purpose in the past? 24 


A. Using securitization to fund PPA buydowns was proposed in Vermont in 1999.  Exhibit N 25 


is an article from The Wall Street Journal that discusses the attempt of the Vermont Electric 26 
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Power Producers (VEPP Inc.) to buydown PPAs that where priced as high as 17.5 cents/KWH.   1 


Saber Partners served as Financial Advisor to VEPP, Inc. and assisted in achieving the enabling 2 


state legislation.   The state of Vermont passed the enabling legislation to authorize securitization 3 


for this purpose.  After much study and negotiation, VEPP Inc. was never able to execute the 4 


buydowns at prices that created ratepayer savings, and securitized bonds, therefore, were not 5 


issued.   6 


However, in April 2001 and again in January 2002, Public Service Company of New 7 


Hampshire issued Rate Reduction Bonds (another term for securitization debt) for reducing its 8 


capitalization and buying down high-cost PPAs.  Exhibit O shows cover information and Use of 9 


Proceeds language from those two transactions. 10 


Q. Have you been able to quantify the potential savings that could result from 11 


using securitization to buydown high-cost PPAs? 12 


A. While I did not examine the utilities’ PPAs to determine how much each utility might be 13 


able to save through buydowns, I was able to model a hypothetical case that convinced me that 14 


savings may be possible.  Exhibit P shows that under certain circumstances, in particular even 15 


when the PPA counterparty has a relatively low cost of capital (assumed to be 6.5% in my 16 


example) and when a long maturity securitization is used, some savings are possible.  However, 17 


without examining the PPA portfolios, I would expect the savings to be neither as large nor as 18 


certain as they would be in the case of refinancing the unrecovered cost of UOG.  As shown in 19 


Exhibit P, the NPV savings amount to just 17% of the principal amount of securitized bonds 20 


issued to buydown PPAs compared to 34% to 41% in the case of securitized bonds issued to 21 


refinance the unrecovered costs of UOG (see Exhibit M).  To a large extent, this is because PPAs 22 


are already structured to levelize revenue requirements, so there is little or no added benefit from 23 


the levelization in the securitization structure.  Some of the NPV benefit in my hypothetical case 24 


results from extending the term of the securitization debt beyond the term of the PPAs being 25 


bought down. 26 
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Q. Is there greater uncertainty associated with using securitization to 1 


buydown high-cost PPAs as compared to using it to finance UOG? 2 


A. Yes.  The uncertainty arises because, unlike utility cost of capital, which is public 3 


information, it is not known what the PPA counterparty’s cost of capital may be, and that is key to 4 


what the cost of a buydown will be.  If the PPA counterparty has a high cost of capital, say 10% or 5 


so, the NPV of future prices (thus, the buydown lump sum payment demanded by the PPA 6 


owner/counterparty) would be smaller, making the buydown savings greater for the ratepayer.  7 


However, PPA projects are usually highly leveraged so that, while the cost of equity may be 8 


relatively high, it is a very small component of the PPA counterparty’s cost of capital. 9 


In addition, there are certain risks and/or circumstances that could make this type of 10 


securitization unattractive.  For example, partial buydown or prepayment may not be a practical 11 


option under the terms of a power purchase agreement or could come with breakage costs and 12 


make-whole or prepayment penalties that may make a buy-down economically unsuitable for a 13 


particular contract.  Also, there is some risk that the utility’s relationships with its 14 


counterparty/generators could be damaged by the authorization of a potential buy-down.  It is 15 


conceivable that the counterparty/generators are not cooperative and find the legislation 16 


oppressive in that it attempts to force their hand.  However, a completely voluntary buydown 17 


program through, for example, something like a reverse auction, may mitigate some of that risk.  18 


Finally, the “opening up” of the transaction to renegotiation may not work in the utility’s favor, as 19 


counterparties may attempt to renegotiate terms besides price to the detriment of the utility. 20 


On the other hand, some counterparties might welcome a large cash buydown as an 21 


opportunity to raise significant amounts of cash without the need to resort to the capital markets.  22 


Therefore, securitized bonds issued to finance the buydown of high-priced PPAs might be a 23 


significant benefit to both ratepayers and PPA counterparties even if only counterparties to a few 24 


of the largest high cost PPAs opt into the program.  25 
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Q. Would PG&E and SCE benefit from the use of securitization to buydown 1 


existing high-priced PPAs? 2 


A. Yes.  In recent years, credit rating agencies have begun to analyze long-term PPAs as 3 


though they were, in part, debt of the purchasing utility.  This exposes PCG/PG&E and EIX/SCE 4 


to risk that the credit ratings on their other debt and equity securities will be reduced.  This “debt 5 


equivalence” concern should be mitigated if PG&E’s and SCE’s annual payment obligations 6 


pursuant to their PPAs is materially reduced. 7 


Q. Do you believe that the benefits you have quantified in your analyses are 8 


highly sensitive to potential changes in interest rates and might largely disappear 9 


if interest rates were to rise before a securitization financing could be brought to 10 


market? 11 


A. No.  My analysis indicates that the savings are not especially sensitive to the absolute level 12 


of interest rates.  As my Exhibit K shows, the vast majority of benefits are due to  13 


(1) levelization of revenue requirements,  14 


(2) income-based taxes (Federal and state), and  15 


(3) the spread between the cost of equity and the cost of securitization debt.   16 


Consequently, if the cost of all types of capital rises in proportion, savings would not be 17 


significantly affected.   18 


The greater risk is if the rates for securitization debt rise out of proportion to other rates.  19 


My calculations show that a 100 basis point (1%) increase in securitization interest rates with no 20 


change in the rest of the market (ceteris paribus) would decrease the $1.6 billion savings to PG&E 21 


ratepayers to a still significant $1.3 billion.  Such a large distortion in the market for pricing 22 


securitization debt has only occurred once since such debt was first issued in 1997, and that 23 


happened during the financial crisis of 2008.  I do not believe such a crisis is likely to happen 24 


again before PG&E and/or SCE have the chance to take advantage of this opportunity. 25 
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Q. Can you summarize your recommendations? 1 


A. Yes.  I recommend that the parties to this proceeding seek State of California legislation 2 


authorizing the issuance of securitized utility bonds as described in my testimony and in the 3 


testimony of Mr. Fichera, Mr. Abramson and Mr. Schoenblum.   4 
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EXHIBIT  A 


 


Glossary 
 
Asset-backed security (ABS) - A debt security issued by a special purpose entity, the 
payment of which is backed by a physical asset (e.g., rail cars or airplanes) or a financial asset 
(e.g., a mortgage or the value of a portfolio of credit card receivables). At least for some 
purposes, utility securitization bonds are not technically asset-backed securities but often have 
been treated as such to the detriment of ratepayers. 
 
Bankruptcy remote - An entity designed in such a way that (i) the likelihood of it going into 
bankruptcy is extremely small, and (ii) it would experience as little economic impact as possible 
in the event of a bankruptcy of other related legal entities. 
 
Basis point (bp) - One one-hundredth of a percentage point.  Often referred to in writing as 
“bp” (or “bps” in the plural).  
 
Benchmark – When pricing a bond, the benchmark is a security with high price transparency 
that is agreed upon by all parties so that the yield on the new issue can be set relative to the yield 
on the benchmark.  In that way, if yields in the market move after agreeing on the spread to 
benchmark but before final pricing, the parties do not have to renegotiate the final price/yield.  
A benchmark can also be a similar security used to determine relative value when talking to 
investors. 
 
Maturity - The length of time until the issuer of a bond has to repay specified amounts to the 
lender / investor.  
 
Final scheduled maturity date– The date by which it is expected that the final principal 
payment on a bond or on a group of substantially identical bonds will be made. 
 
Final legal maturity date – The date by which, if the principal is not fully paid, the bonds 
will be considered to be in default.  Usually, the final legal maturity date is one to two years after 
the final scheduled maturity date. 
 
Irrevocable financing order -  A finance order issued by state regulators that cannot be 
changed or revoked at a later date as long as the securitization bonds are outstanding, and which 
(i) segregates a specific component of the retail rate charge through the service territory, (ii) 
causes the right to receive this component to be treated as an interest in property that can be 
bought, sold or pledged (i.e. a receivable), (iii) authorizes the utility to sell such property to an 
SPE, (iv) authorizes the SPE to issue debt secured by such property, and (v) requires the utility 
which sold the property to use the proceeds of the sale for a specific purpose.    
 
Relative value - The relationship between two securities.  In pricing a new bond issue, for 
example, it is useful to compare the spread over swaps of the proposed bond yield to the spread 
over swaps of a AAA-rated US agency bond.  If the two securities were judged equal in risk with 
identical terms (not callable, same WAL, etc.) but one had a higher spread, it would be said to 
have greater relative value. 
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Road show - A formal presentation to potential purchasers of a security, typically organized by 
underwriters with the involvement of the issuer and the financial advisor.  A team sometimes 
travels around the U.S. to discuss the features of the security, resulting in the term “Road Show.”  
Sometimes the team travels to foreign financial centers to make these presentations.  In recent 
years, most Road Shows have been conducted using electronic media over the Internet, reducing 
or eliminating the need for travel. 
 
Secondary market – The market in which stocks or bonds are traded after their initial 
issuance.  When a bond trades at a substantially higher price (lower yield) in the secondary 
market immediately following its issuance, this is an indication that it was mispriced (priced too 
low) by the underwriters. 
 
Securitization - The process by which a pool of assets, such as loan receivables, is used as a 
basis for issuing highly rated (often AAA) bonds.  The pool of assets is created and transferred to 
a trust or, in a utility securitization, to a bankruptcy remote entity, known as a special purpose 
entity (SPE).  The entire right, title and interest in the assets are transferred at a fair market 
value to the SPE.  The SPE pledges the assets to secure the bonds and the cash flows from those 
assets are used to pay principal and interest on the bonds.  Thus, the risk to the bondholder is 
just the risk associated with the cash flows from the assets in the SPE.  The assets can be 
physical (such as plant and equipment) or intangible (such as a loan receivable or the right to 
some other revenue stream). 


Special purpose entity (SPE) – A bankruptcy remote (see bankruptcy remote definition, 
above) legal entity set up for the express purpose of owning the right, title and interest in the 
assets used to secure the bonds and provide the cash flows to pay interest and principal on the 
bonds.   
 
Spread – The difference between the market yields of different fixed income securities of 
similar maturities, expressed in basis points.  If a Treasury bond maturing in seven years is 
trading to yield 3.87%, and a AAA-rated corporate bond is trading to yield 4.25%, the corporate 
bond is said to trade at a 38 basis point spread to the Treasury bond (4.25 – 3.87 = .38). 
 
Spread is the easiest way to compare the cost of funds represented by different debt securities.  
Participants will refer to the spread “relative to Treasuries” or “relative to swaps” as the most 
meaningful measure used to compare a given debt security to the most liquid, most secure, and 
most easily available benchmark for a given maturity.  Spreads are often referred to as either 
“tight” or “wide” to the benchmark. (See Tight Spread/Wide Spread definition below.) 
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Exhibit B







Deal # Issuer Utility Beneficiary Tranche  Amount 


Weighted 
Average Life 


(years)


64 Duke Energy Florida Project Finance, LLC Duke Energy Florida A-1  $       183,000,000 2.00
(6/15/2016) A-2  $       150,000,000 5.00


A-3  $      436,000,000 10.00
A-4  $      250,000,000 15.20
A-5  $       275,290,000 18.70


Total  $    1,294,290,000 11.14


63 Entergy New Orleans Storm Recovery Funding I, LLC Entergy New Orleans A-1  $         98,730,000 4.98
(7/14/15)


62 Department of Business, Economic Development, and Hawaiian Electric Co., Hawaii Electric Light Co., A-1  $         50,000,000 3.05
Tourism (Hawaii) Maui Electric Co A-2  $      100,000,000 10.21
(11/04/2014) Total  $       150,000,000 7.82


61 Louisiana Local Government Environmental Facilities Louisiana Utilities Restoration Corporation A-1  $          91,700,000 3.00
and Community Development Authority Project/ELL A-2  $        152,150,000 8.90
Taxable municipal securities) Total  $       243,850,000 6.68
(7/29/2014)


60 Louisiana Local Governments Environmental Louisiana Utilities Restoration Corporation A-1  $         71,000,000 6.72
Facilities Authority   (Taxable municipal securities) Project/EGSL
(7/29/2014)


59 Consumers 2014 Securitization Funding, LLC Consumers Energy A-1  $       124,500,000 3.00
(7/14/2014) A-2  $       139,000,000 8.00


A-3  $        114,500,000 12.26
Total  $      378,000,000 7.64


58 Appalachian Consumer Rate Relief Funding LLC Appalachian Power Company A-1  $       215,800,000 5.00
(11/6/2013) A-2  $       164,500,000 12.24


Total  $      380,300,000 8.13


57 Ohio Phase-In-Recovery Funding, LLC Ohio Power Company A-1  $       164,900,000 2.25
(7/23/2013) A-2  $       102,508,000 5.08


Total  $       267,408,000 3.33


56 FirstEnergy Ohio PIRB Special Purpose Trust 2013 The Cleveland Electric Illuminating Company (CEL), A-1  $         111,971,000 1.60
(Issued as pass-through certificates, backed by Ohio Edison Company (OE), A-2  $         70,468,000 5.07
bonds issued by CEI, OE and TE) The Toledo Edison Company (TE) A-3  $       262,483,000 13.70
(6/12/2013) Total  $       444,922,000 9.29


55 AEP Texas Central Transition Funding III LLC AEP Texas Central Company A-1  $       307,900,000 3.00
(3/7/2012) A-2  $       180,200,000 7.00


A-3  $        311,900,000 10.76
Total  $      800,000,000 6.93


54 CenterPoint Energy Transition Bond Company IV, LLC CenterPoint Energy Houston Electric, LLC A-1  $       606,222,000 3.00
(1/11/2012) A-2  $        407,516,000 7.00


A-3  $       681,262,000 10.82
Total  $    1,695,000,000 7.10


53 Entergy Louisiana Investment Recovery Funding I, LLC Entergy Louisiana, LLC A-1  $        207,156,000 5.27
(9/15/2011) Total  $        207,156,000 5.27


52 Entergy Arkansas Energy Restoration Funding, LLC Entergy Arkansas, Inc. A-1  $        124,100,000 5.44
(8/11/2010)    Total  $        124,100,000 5.44


51 Louisiana Local Government Environmental Facilities Louisiana Utilities Restoration Corporation A-1  $       112,000,000 2.00
and Community Development Authority Project/ELL A-2  $        111,000,000 5.00
(Taxable municipal securities) A-3  $       121,000,000 8.00
(7/15/2010) A-4  $       124,900,000 10.90


Total  $      468,900,000 6.63


50 Louisiana Local Government Environmental Facilities Louisiana Utilities Restoration Corporation A-1 97,000,000$         3.00
and Community Development Authority Project/EGSL A-2 60,000,000$        7.00
(Taxable municipal securities) A-3 87,100,000$         10.40
(7/15/2010) Total 244,100,000$       6.62


49 MP Environmental Funding LLC Monongahela Power A-1 64,380,000$         19.02
(12/16/2009) Total  $         64,380,000 19.02


48 PE Environmental Funding LLC Potomac Edison A-1 21,510,000$          19.02
(12/16/2009) Total  $          21,510,000 19.02
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Deal # Issuer Utility Beneficiary Tranche  Amount 


Weighted 
Average Life 


(years)


47 CenterPoint Energy Restoration Bond Company, LLC CenterPoint Energy Houston Electric, LLC A-1  $       224,788,000 3.00
(11/18/2009) A-2 160,152,000$        7.00


A-3  $        279,919,000 10.82
Total  $       664,859,000 7.26


46 Entergy Texas Restoration Funding, LLC Entergy Texas, Inc. A-1  $       182,500,000 3.00
(10/29/09) A-2  $       144,800,000 7.00


A-3  $       218,600,000 10.86
Total  $       545,900,000 7.21


45 Louisiana Public Facilities Authority Louisiana Utilities Restoration Corporation/EGSL A-1  $       103,000,000 2.66
(Taxable municipal securities) A-2  $        90,000,000 6.24
(8/20/2008) A-3  $         85,400,000 8.97


Total  $       278,400,000 5.75


44 Louisiana Public Facilities Authority Louisiana Utilities Restoration Corporation/ELL A-1  $       160,000,000 1.99
(Taxable municipal securities) A-2  $       367,000,000 5.97
(7/22/2008) A-3  $       160,700,000 9.32


Total  $       687,700,000 5.83


43 Cleco Katrina/Rita Hurricane Recovery Funding LLC Cleco Power LLC A-1  $       113,000,000 5.00
(2/28/2008) A-2  $         67,600,000 10.58


Total  $       180,600,000 7.09


42 CenterPoint Energy Transition Bond III, LLC CenterPoint Energy Houston Electric, LLC A-1  $        301,427,000 5.00
(1/29/2008) A-2  $       187,045,000 10.52


Total  $       488,472,000 7.11


41 Entergy Gulf States Reconstruction Funding I, LLC Entergy Gulf States, Inc. A-1  $         93,500,000 2.99
(6/22/2007) A-2  $        121,600,000 7.99


A-3  $        114,400,000 12.24
Total  $       329,500,000 8.05


40 RSB BondCo LLC Baltimore Gas & Electric A-1  $      284,000,000 2.99
(6/22/2007) A-2  $      220,000,000 6.99


A-3  $        119,200,000 9.27
Total  $       623,200,000 5.60


39 FPL Recovery Funding LLC Florida Power & Light A-1  $       124,000,000 1.97
(5/15/07) A-2  $       140,000,000 4.98


A-3  $      100,000,000 7.31
A-4  $      288,000,000 10.38


Total  $      652,000,000 7.15


38 MP Environmental Funding LLC Monongahela Power A-1 86,200,000$         4.00
(4/3/2007) A-2 76,000,000$         10.00


A-3 153,250,000$        16.00
A-4 29,025,000$         20.00


Total 344,475,000$       12.01


37 PE Environmental Funding LLC Potomac Edison A-1  $         28,450,000 4.00
(4/3/2007) A-2  $         25,700,000 10.00


A-3  $         50,700,000 16.10
A-4  $            9,975,000 19.94


Total  $        114,825,000 12.07


36 AEP Texas Central Transition Funding II LLC AEP Texas Central Company A-1  $       217,000,000 2.00
(10/4/2006) A-2  $       341,000,000 5.00


A-3  $      250,000,000 7.58
A-4  $       437,000,000 10.00
A-5  $       494,700,000 12.68


Total  $    1,739,700,000 8.44


35 JCP&L Transition Funding II LLC Jersey Central Power & Light A-1  $         56,348,000 3.00
(8/4/2006) A-2  $         25,693,000 7.00


A-3  $         49,220,000 10.00
A-4  $          51,139,000 13.40


Total  $       182,400,000 8.37
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34 CenterPoint Energy Transition Bond Company II, LLC CenterPoint Houston A-1 250,000,000$      2.02


(12/9/2005) A-2 368,000,000$      5.00
A-3 252,000,000$      7.47
A-4 519,000,000$       10.01
A-5 462,000,000$      12.71


Total  $    1,851,000,000 8.26


33 PG&E Energy Recovery Funding LLC Pacific Gas & Electric A-1  $       351,000,000 2.00
(11/3/2005) A-2  $       372,000,000 5.00


A-3  $        121,461,000 6.83
Total  $       844,461,000 4.02


32 WPP Funding LLC West Penn Power A-1  $       115,000,000 4.24
(9/22/2005) Total  $       115,000,000 4.24


31 PSE&G Transition Funding II LLC Public Service Electric & Gas A-1  $         25,200,000 2.00
(9/9/2005) A-2  $         35,000,000 5.00


A-3  $        20,000,000 7.47
A-4  $         22,500,000 9.16


Total  $       102,700,000 5.66


30 Massachusetts RRB Special Purpose Trust 2005-1 Boston Edison and Commonwealth Electric A-1 109,200,000$       1.00
(BEC Funding ll, LLC $265.5M and CEC Funding, LLC $409.0M) A-2 154,000,000$       2.50
2/15/2005 A-3 266,500,000$       5.00


A-4 144,800,000$       7.40
Total 674,500,000$       4.30


29 PG&E Energy Recovery Funding LLC Pacific Gas & Electric A-1  $      268,000,000 1.00
(2/3/2005) A-2  $       647,000,000 3.00


A-3  $      320,000,000 5.00
A-4  $      468,000,000 6.50
A-5  $       184,864,000 7.68


Total  $    1,887,864,000 4.38


28 Rockland Electric Company Transition Funding LLC Rockland Electric A-1 46,300,000$         8.70
(7/28/04) Total 46,300,000$         8.70


27 TXU Electric Delivery Transition Bond Company LLC Oncor Electric Delivery Company A-1 279,000,000$      3.00
(5/28/2004) A-2 221,000,000$       7.00


A-3 289,777,000$       10.43
Total 789,777,000$        6.85


26 Atlantic City Electric Transition Funding LLC Atlantic City Electric A-1 46,000,000$        2.97
(12/18/2003) A-2 52,000,000$         8.24


A-3 54,000,000$         12.90
Total 152,000,000$       8.30


25 Oncor Electric Delivery Transition Bond Company LLC Oncor Electric Delivery Company A-1 103,000,000$       2.00
(8/14/2003) A-2 122,000,000$       5.00


A-3 130,000,000$       8.00
A-4 145,000,000$       10.83


Total 500,000,000$      6.85


24 Atlantic City Electric Transition Funding LLC Atlantic City Electric A-1 109,000,000$       3.00
(12/11/2002) A-2 66,000,000$        7.00


A-3 118,000,000$       10.50
A-4 147,000,000$       15.39


Total 440,000,000$      9.75


23 JCP&L Transition Funding LLC Jersey Central Power & Light A-1 91,111,000$           3.00
(6/4/2002) A-2 52,297,000$          7.00


A-3 77,075,000$          10.00
A-4 99,517,000$          13.40


Total 320,000,000$      8.57


22 CPL Transition Funding LLC Central Power & Light A-1 128,950,233$        1.90
(1/31/2002) A-2 154,506,810$        4.70


A-3 107,094,258$        7.20
A-4 214,926,738$        10.00
A-5 191,856,858$        13.00


Total 797,334,897$        8.01
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21 PSNH Funding LLC 2 Public Service Company of New Hampshire A-1 50,000,000$        3.50


(1/16/2002) Total 50,000,000$        3.50


20 Consumers Funding LLC Consumers Energy A-1 26,000,000$         1.00
(10/31/2001) A-2 84,000,000$        3.00


A-3 31,000,000$         5.00
A-4 95,000,000$         7.00
A-5 117,000,000$        10.00
A-6 115,592,000$        12.80


Total 468,592,000$       8.00


19 Reliant Energy Transition Bond Company I, LLC Reliant Energy A-1 115,000,000$       2.71
(10/17/2001) A-2 118,000,000$       5.19


A-3 130,000,000$       7.19
A-4 385,987,000$       10.29


Total 748,987,000$       7.78


18 Massachusetts RRB Special Purpose Trust WMECO-1 Western Massachusetts Electric A-1 155,000,000$       7.00
(5/14/2001) Total 155,000,000$       7.00


17 PSNH Funding LLC Public Service Company of New Hampshire A-1 75,211,483$           1.09
(4/20/2001) A-2 214,649,395$        5.04


A-3 235,139,122$         9.99
Total 525,000,000$       6.69


16 Connecticut RRB Special Purpose Trust CL&P-1 Connecticut Light and Power A-1 224,858,822$       1.18
(3/27/2001) A-2 255,056,333$        3.16


A-3 292,381,624$        5.16
A-4 287,907,878$        7.02
A-5 378,195,343$        8.89


Total 1,438,400,000$   5.54


15 The Detroit Edison Securitization Funding LLC Detroit Edison Company A-1 124,540,305$        1.50
(3/2/2001) A-2 179,037,815$         3.30


A-3 322,791,421$         5.80
A-4 406,722,416$        8.80
A-5 326,236,780$        11.30
A-6 390,671,263$        13.30


Total 1,750,000,000$    8.64


14 PECO Energy Transition Trust PECO Energy A-1 805,500,000$      9.25
(2/15/2001) Total 805,500,000$      9.25


13 PSE&G Transition Funding LLC Public Service Electric & Gas A-1 105,249,914$        1.00
(1/25/2001) A-2 368,980,380$       2.90


A-3 182,621,909$        4.88
A-4 496,606,425$       7.02
A-5 328,032,965$       9.38
A-6 453,559,632$        11.39
A-7 219,688,870$        12.99
A-8 370,259,905$        14.27


Total 2,525,000,000$   8.69


12 PECO Energy Transition Trust PECO Energy A-1 110,000,000$       1.11
(4/27/2000) A-2 140,000,000$       2.08


A-3 398,900,000$      8.74
A-4 351,100,000$        9.33


Total 1,000,000,000$   7.18


11 West Penn Funding, LLC West Penn Power A-1 74,000,000$         1.00
(11/3/1999) A-2 172,000,000$       3.00


A-3 198,000,000$       5.50
A-4 156,000,000$       7.80


Total 600,000,000$      4.83


10 PP&L Transition Bond Company LLC Pennsylvania Power & Light A-1 293,000,000$      1.00
(7/29/1999) A-2 178,000,000$       2.00


A-3 303,000,000$      3.00
A-4 201,000,000$       4.00
A-5 313,000,000$       5.00
A-6 223,000,000$      6.00
A-7 455,000,000$      7.22
A-8 454,000,000$      8.75


Total 2,420,000,000$   5.17


Paul Sutherland Page 4 3/24/2018







Deal # Issuer Utility Beneficiary Tranche  Amount 


Weighted 
Average Life 


(years)


9 Massachusetts RRB Special Purpose Trust BEC-1 Boston Edison A-1 108,500,000$       1.09
(7/27/1999) A-2 170,600,000$       3.13


A-3 103,400,000$       5.13
A-4 170,900,000$       7.13
A-5 171,600,000$        9.63


Total 725,000,000$       5.59


8 Sierra Pacific Sierra Pacific Power A-1 24,000,000$         
(4/8/1999) Total 24,000,000$         


7 PECO Energy Transition Trust PECO Energy A-1 244,500,000$       1.30
(3/18/1999) A-2 275,400,000$       3.27


A-3 667,000,000$      4.04
A-4 458,500,000$       5.38
A-5 464,600,000$      6.29
A-6 993,400,000$      7.28
A-7 896,700,000$       8.92


Total 4,000,100,000$   6.13


6 MPC Natural Gas Funding Trust 1998-1 Montana Power A-1 64,000,000$        
(12/22/1998) Total 64,000,000$        


5 Illinois Power Special Purpose Trust Illinois Power A-1 110,000,000$       0.79
(12/10/1998) A-2 100,000,000$      1.79


A-3 80,000,000$        2.93
A-4 85,000,000$         3.93
A-5 175,000,000$       5.17
A-6 175,000,000$       7.40
A-7 139,000,000$       9.54


Total 864,000,000$      5.05


4 ComEd Transitional Funding Trust Commonwealth Edison A-1 426,600,000$      0.88
(12/7/1998) A-2 423,400,000$      2.04


A-3 259,300,000$       3.04
A-4 420,700,000$      4.04
A-5 598,700,000$       5.54
A-6 761,300,000$       7.54
A-7 510,000,000$       9.41


Total 3,400,000,000$  5.17


3 California Infrastructure and Economic Development San Diego Gas & Electric A-1 65,800,000$         0.77
 Bank Special Purpose Trust SDG&E,-1 A-2 82,600,000$         1.78
(12/4/1997) A-3 66,200,000$         2.92


A-4 65,700,000$         3.92
A-5 96,500,000$         5.15
A-6 197,600,000$       7.29
A-7 83,500,000$         9.52


Total 657,900,000$       5.14


2 California Infrastructure and Economic Development Southern California Edison A-1 246,000,000$      0.79
Bank Special Purpose Trust SCE-1 A-2 307,000,000$      1.79
(12/4/1997) A-3 248,000,000$      2.93


A-4 246,000,000$      3.93
A-5 361,000,000$       5.17
A-6 740,000,000$      7.40
A-7 315,000,000$       9.54


Total 2,463,000,000$   5.19


1 PG&E Funding LLC Pacific Gas & Electric A-1 125,000,000$       0.56
(11/25/1997) A-2 265,000,000$      1.09


A-3 280,000,000$      1.99
A-4 300,000,000$      3.01
A-5 290,000,000$      4.02
A-6 375,000,000$       5.17
A-7 866,000,000$      7.31
A-8 400,000,000$      9.48


Total 2,901,000,000$   5.19


Total of all taxable utility securitizations on behalf of IOU ratepayers 49,892,092,897$  


* Excludes two transactions for the benefit of ratepayers of the Long Island Power Authority (a governmental utility) in 2013 and 2015,
which were a combination of taxable and tax-exempt debt.
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Financial Accounting Standards Board (FASB) 
Accounting Standards Codification (ASC) 


Topic 860-10-55-8 


 
Securitized stranded costs are not financial assets, and therefore 


transfers of securitized stranded costs are not within the scope of this 
Subtopic. Securitized stranded costs are not financial assets because 
they are imposed on ratepayers by a state government or its regulatory 
commission and, thus, while an enforceable right for the utility, they are 
not a contractual right to receive payments from another party. To 
elaborate, while a right to collect cash flows exists, it is not the result of 
a contract and, thus, not a financial asset. 
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Regulation AB 
Item 1101 


September 19, 2007 


Response of the Office of Chief Counsel 
Division of Corporation Finance 


Re: MP Environmental Funding LLC, PE Environmental Funding LLC 
Incoming letter dated September 7, 2007 


Capitalized terms used in this response have the same meaning as defined in your letter. 
Based on the facts presented, it is the Division's view that MP Funding and PE Funding are 
not asset-backed issuers and the Bonds are not asset-backed securities within the meaning 
of Item 1101 of Regulation AB. Notwithstanding that conclusion, the Division will not 
recommend enforcement action to the Commission if the Issuers file periodic reports related 
to the Bonds in compliance with the disclosure and reporting regime established in 
Regulation AB. 


This position is based on the representations made to the Division in your letter. Any 
different facts or conditions might require the Division to reach a different conclusion. 
Moreover, with the exception of the position concerning the status of the Issuers and Bonds 
under Item 1101 of Regulation AB, this response merely expresses the Division's position on 
enforcement action, and does not purport to express any legal conclusions on the questions 
presented. 


Sincerely, 


Jeffrey S. Cohan 
Special Counsel 


 


 


From SEC website https://www.sec.gov/divisions/corpfin/cf‐noaction/2007/mpef091907‐1101.htm.  







Sponsor, Depositor and Initial Servicer 
Central Index Key Number: 0000037637


Issuing Entity 
Central Index Key Number: 0001669374


Investing in the Series A Bonds involves risks. See "Risk Factors" beginning on page 21 to read about factors you should consider before buying the 
Series A Bonds.


Joint Book-Running Managers


Senior Co-Managers
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Exhibit F.ii 


PROSPECTUS SUMMARY  


        This summary highlights some information from this prospectus. Because this is a summary, it does not contain 
all of the information that may be important to you. You should read this prospectus in its entirety before you buy 
the bonds.  


        You should carefully consider the Risk Factors beginning on page 21 of this prospectus before you invest 
in the bonds 


Securities 
offered: 


 Series A Senior Secured Bonds of Duke Energy Florida Project Finance, LLC, as listed on the cover 
page of this prospectus (collectively, the "Series A Bonds"), scheduled to pay interest semi-annually 
and principal semi-annually and sequentially in accordance with the sinking fund schedule described in 
this prospectus. 


Issuing 
entity (a 
corporate 
issuer): 


 
Duke Energy Florida Project Finance, LLC is a special purpose project finance subsidiary of DEF, 
organized as a Delaware limited liability company. DEF is our sole member and owns all of our equity 
interests. We are not a municipal issuer. We are not an asset-backed issuer, and the Series A Bonds are 
not asset-backed securities within the meaning of Item 1101(c) of Regulation AB. We were formed for 
the limited purpose of purchasing, owning and administering nuclear asset-recovery property, issuing 
nuclear asset-recovery bonds from time to time (including the Series A Bonds) and performing 
activities incidental thereto to finance certain activities of DEF related to the retirement of the Crystal 
River 3 nuclear plant. These are the first nuclear asset-recovery bonds which DEF Project Finance has 
issued. We may issue additional nuclear asset-recovery bonds, but only as authorized under the 
financing order or under a new and separate financing order. We are responsible to the State of Florida 
and the Florida Commission on an ongoing basis as provided in its organizational documents, the 
transaction documents and the financing order. Please read "The Issuing Entity" in this prospectus.
 
Our address and phone number are as follows: 299 First Avenue North, St. Petersburg, Florida 33701, 
704-382-3853.


Corporate 
financial 
reporting: 


 
As required by the Financial Accounting Standards Board and the SEC Office of Chief Accountant 
governing corporate financial reporting for investor-owned utilities, nuclear asset-recovery charges will 
be reported as revenue on the consolidated income statement of our parent, DEF, a regulated public 
utility as future electricity transmission and distribution services are billable to customers. 


Corporate 
tax 
treatment:


 
The bonds will be treated as debt of DEF for U.S. federal income tax purposes. See "Material U.S. 
Federal Income Tax Consequences" in this prospectus. For federal income tax purposes, DEF will not 
recognize gross income unless and until DEF bills customers for the nuclear asset-recovery charges and 
only in connection with such billing of customers for such nuclear asset-recovery charges. 
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The depositor, sponsor, seller and 
initial servicer of the bonds: 


 DEF is a regulated public utility primarily engaged in the generation, 
transmission, distribution, and sale of electricity in portions of Florida, including 
the greater Gainesville, Orlando, St. Petersburg, and Tallahassee areas. DEF's 
service area covers approximately 13,000 square miles and supplies electric 
service to approximately 1.7 million residential, commercial and industrial 
customers. During the twelve months ended December 31, 2015, DEF billed 
approximately 38.6 billion kilowatt hours of electricity to its covered electric 
customers in Florida, resulting in revenues of approximately $4.4 billion. 


 
The address and phone number of DEF are as follows: 299 First Avenue North, 
St. Petersburg, Florida 33701. DEF's telephone number is 704-382-3853. 


 
DEF is an indirect, wholly owned subsidiary of Duke Energy Corporation. DEF, 
as initial servicer, will bill and collect nuclear asset-recovery charges and will 
remit nuclear asset-recovery charge collections daily to the indenture trustee 
according to the terms of the servicing agreement. Neither DEF nor Duke 
Energy Corporation nor any other affiliate (other than us) is an obligor of the 
bonds. The bonds will not be insured or guaranteed by DEF, including in its 
capacity as sponsor, depositor, seller or servicer, or by its parent, Duke Energy 
Corporation, any of their respective affiliates, the indenture trustee or any other 
person or entity. There are currently no other retail electric providers operating 
in DEF's Florida service territory. See "The Servicing Agreement" in this 
prospectus.


 
DEF, as initial servicer, will be entitled to receive an annual servicing fee in an 
amount equal to 0.05% of the aggregate initial principal amount of the bonds. 
This servicing fee will be payable in equal installments on each semi-annual 
payment date, in arrears. The indenture trustee will pay the servicing fee 
(together with any portion of the servicing fee that remains unpaid from prior 
payment dates) to the extent of available funds prior to the distribution of any 
interest on and principal of the bonds.


 
DEF, as administrator, will be entitled to receive an annual administration fee of 
$50,000. This annual administration fee will be payable annually, in arrears. The 
indenture trustee will pay the administration fee (together with any portion of the 
administration fee that remains unpaid from prior payment dates) to the extent of 
available funds prior to the distribution of any interest on and principal of the 
bonds. 
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Our relationship with DEF:  On the issue date for the Series A Bonds, DEF will sell nuclear asset-recovery 
property to us pursuant to a sale agreement between us and DEF. DEF will service the 
nuclear asset-recovery property pursuant to a servicing agreement between us and 
DEF. See "The Sale Agreement" and "The Servicing Agreement" in this prospectus. 


 
Neither the bonds nor the property securing the bonds is an obligation of DEF or any 
of its affiliates, except for us.


Our relationship with the 
Florida Commission: 


 
We are responsible to the Florida Commission, as provided in its organizational 
documents, the basic documents and the financing order. Please read "The Issuing 
Entity" in this prospectus.


Our managers: 
 
The following is a list of our managers as of the date of this prospectus: 


  


    Name    Age    Title  Background 


  Stephen G. 
De May 


     
53


    
Manager 


    
Stephen G. De May has been 
Treasurer and Senior Vice 
President, Tax of Duke 
Energy Corporation since 
February 2016. Mr. De May 
was Senior Vice President 
and Treasurer of Duke 
Energy Corporation from 
2012 to 2016 and Senior Vice 
President, Investor Relations 
and Treasurer of Duke 
Energy Corporation from 
2009 to 2012. 


 
   


William E. 
Currens Jr.  


 
  


 
  


  
47


 
   


   
Manager 


 
   


   
William E. Currens Jr. was 
appointed as Senior Vice 
President, Chief Accounting 
Officer and Controller of 
Duke Energy Corporation, 
effective May 2016. Prior to 
that, Mr. Currens served as 
Vice President, Investor 
Relations of Duke Energy 
Corporation since September 
2013 and served as General 
Manager, Investor Relations 
of Duke Energy Corporation 
from April 2008 until 
September 2013. 
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    Name    Age    Title  Background   
  Bernard J. 


Angelo 
      


46 
    


Independent Manager 
   
Bernard J. Angelo joined Global 
Securitization Service, LLC ("GSS") in 
April 1997. Mr. Angelo actively assists 
clients and their legal counsel during the 
structuring phase of their transactions and 
assimilates bank sponsored commercial 
paper programs into the operating matrix 
at GSS. Mr. Angelo has extensive 
experience in managing commercial paper 
and medium term note programs, as well 
as both the business and legal side of 
structured finance. Fortune 1000 
companies have selected Mr. Angelo to 
serve as independent director for their 
SPV subsidiaries established to finance 
commercial real estate, energy 
infrastructure and many classes of 
financial assets. Mr. Angelo serves as an 
independent director for our affiliates, 
Duke Energy Florida Project 
Finance, LLC, Duke Energy Receivables 
Finance Company, LLC, Duke Energy 
Florida Receivables LLC and Duke 
Energy Progress Receivables LLC.


Financial advisor to the Florida 
Commission: 


  
Saber Partners, LLC 


Credit ratings: 
  


The bonds are expected to receive credit 
ratings from at least two nationally 
recognized statistical rating 
organizations. Please read "Ratings" in 
this prospectus. 
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Bond structure:   Sinking fund bonds: Series A 2018 Bonds, expected weighted average life 2.0 years, 
Series A 2021 Bonds, expected weighted average life 5.0 years, Series A 2026 
Bonds, expected weighted average life 10.0 years, Series A 2032 Bonds, expected 
weighted average life 15.2 years and Series A 2035, expected weighted average life 
18.7 years. The bonds are scheduled to pay principal semi-annually and 
sequentially. See "Weighted Average Life and Yield Considerations for the Bonds" 
in this prospectus.


Average life 
profile: 


  
Stable, meaning prepayment is not permitted and the aggregate payments of 
principal of and interest on the bonds and the timing of such payments are not 
expected to change materially over the life of the bonds under the stress cases 
analyzed under the heading "Weighted Average Life and Yield Considerations for 
the Bonds—Sensitivity Analysis—Weighted Average Life" in this prospectus.


Optional 
redemption: 


  


No optional redemption. Non-callable for the life of the bonds. 


Payment dates 
and interest 
accrual: 


  


Semi-annually, March 1 and September 1. Interest will be calculated on a 30/360 
basis. The first scheduled payment date is March 1, 2017. 


  
Interest is due on each payment date for the Series A Bonds, and principal for each 
weighted average life designation or WAL is due upon the final maturity date for 
that WAL. Failure to pay the entire outstanding principal amount of a WAL by the 
final maturity date for such WAL will result in an event of default. See "Description 
of the Series A Bonds—Interest Payments Generally", "—Principal" and "—Events 
of Default; Rights Upon Event of Default" in this prospectus. 


        
Scheduled Final 
Payment Dates  Final Maturity Dates  


  Series A 2018   03/01/2020 03/01/2022 
  Series A 2021   09/01/2022 09/01/2024 
  Series A 2026   09/01/2029 09/01/2031 
  Series A 2032   03/01/2033 03/01/2035 
  Series A 2035   09/01/2036 09/01/2038 


Indenture trustee:  The Bank of New York Mellon Trust Company, National Association will act as 
indenture trustee under the indenture pursuant to which the bonds will be issued.


Minimum denominations of the 
bonds: 


 
$2,000 and integral multiples of $1,000 in excess thereof, except for one bond, 
which may be of a smaller denomination.
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Use of proceeds:  We will use the proceeds of the offering to (i) purchase the nuclear asset-
recovery property relating to the bonds from DEF, owner of the retired 
Crystal River 3 nuclear power plant project, or CR3, who in turn will use the 
proceeds it receives from the sale of the nuclear asset-recovery property to 
pay down a portion of its outstanding short-term debt and/or to make an 
equity distribution to DEF's parent, Duke Energy Corporation, and (ii) pay 
upfront bond issuance costs.


Background of transaction and the 
enabling legislation, the Financing 
Act: 


 
In 2015, the Florida legislature enacted the Financing Act, codified as 
Section 366.95, Florida Statutes. The Financing Act allows electric utilities to 
access lower-cost funds through nuclear asset-recovery bonds pursuant to 
financing orders issued by the Florida Commission. One purpose of the 
Financing Act is to lower the cost to customers associated with the long-term 
financing of costs incurred in connection with the early retirement or 
abandonment of a nuclear generating asset unit where such early retirement or 
abandonment is deemed reasonable and prudent by the Florida Commission 
through a final order approving a settlement or other final order issued by the 
Florida Commission before July 1, 2017, and where pretax costs to be 
financed exceeded $750 million. The Florida Commission issued an 
irrevocable financing order to DEF on November 19, 2015. Pursuant to that 
financing order, DEF established DEF Project Finance to be a bankruptcy-
remote special purpose subsidiary to issue the nuclear asset-recovery bonds 
(including the Series A Bonds). In the financing order, the Florida 
Commission authorized the imposition and collection of nuclear asset-
recovery charges on all DEF transmission and distribution customers. DEF, as 
initial servicer, will collect nuclear asset-recovery charges on our behalf and 
will remit the nuclear asset-recovery charges to an indenture trustee as 
described in the "Servicing Agreement—Remittances to Collection Account". 
Please read "The Nuclear Asset-Recovery Property and the Financing Act" in 
this prospectus.


 
The Financing Act permits the Florida Commission to impose irrevocable, 
binding, nonbypassable nuclear asset-recovery charges on all future and 
existing customers receiving transmission or distribution service from DEF or 
its successors or assignees under FPSC-approved rate schedules or under 
special contracts sufficient to pay principal of and interest on the bonds and 
other administrative expenses of the offering. The Florida Commission 
governs the amount and terms for collections of these nuclear asset-recovery 
charges through one or more financing orders issued to DEF and upon the 
issuance of the bonds these nuclear asset-recovery charges may not be 
reduced, impaired, postponed, terminated or otherwise adjusted by the Florida 
Commission except as adjusted pursuant to the true-up mechanism described 
herein.
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Nuclear asset-recovery charges 
are nonbypassable by 
customers: 


 The nuclear asset-recovery charges are nonbypassable, consumption-based charges 
separate and apart from DEF's base rates; the nuclear asset-recovery charges are to 
be paid by all existing and future customers receiving transmission or distribution 
service from DEF or its successors or assignees under FPSC-approved rate 
schedules or under special contracts. Such customers must pay nuclear asset-
recovery charges even if DEF goes out of business and its transmission and 
distribution services are taken over by another utility or if a customer elects to 
purchase electricity from an alternative electric supplier following a fundamental 
change in regulation of public utilities in Florida. 
 
No customer receiving transmission or distribution service from DEF can avoid the 
charge. ROCs may not be avoided by DEF's customers and must be paid by such 
customers until the bonds are paid in full. The only way to avoid the ROCs is to 
disconnect from DEF's electric grid. 
 
See "DEF's Financing Order—Nuclear Asset-Recovery Charges" in this 
prospectus.


Small initial nuclear asset-
recovery charge as a 
percentage of customer's total 
electricity bill: 


 


The initial nuclear asset-recovery charge is expected to represent approximately 
2.7% of the total bill, as of April 2016, received by 1,000 kWh residential customer 
of DEF. 


Florida state pledge to protect 
bondholder rights: 


 


The State of Florida has pledged to the bondholders that it will not: 
 
• 


alter the provisions of the Financing Act that make the nuclear asset-recovery 
charges imposed by the financing order irrevocable, binding, and nonbypassable 
charges;


 
• 


take or permit any action that impairs or would impair the value of nuclear asset-
recovery property or revises the nuclear asset-recovery costs for which recovery 
is authorized; or, 


 
• 


except as authorized under the Financing Act with respect to the true-up 
mechanism, reduce, alter, or impair nuclear asset-recovery charges that are to be 
imposed, collected, and remitted for the benefit of the bondholders and other 
financing parties until any and all principal, interest, premium, financing costs 
and other fees, expenses, or charges incurred, and any contracts to be performed, 
in connection with the nuclear asset-recovery bonds have been paid and 
performed in full.
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 Nothing in this pledge will preclude limitation or alteration if full 
compensation is made by law for the full protection of the nuclear asset-
recovery charges collected pursuant to a financing order and of the 
bondholders and any assignee or financing party entering into a contract 
with the electric utility. Please read "Risk Factors—Risks Associated with 
Potential Judicial, Legislative or Regulatory Actions—Future Florida 
Legislative Action Might Attempt to Invalidate the Bonds or the Nuclear 
Asset-Recovery Property" in this prospectus. 


 
This agreement is referred to as the state pledge.  


 
The bonds will not be a debt or general obligation of the Florida 
Commission, the State of Florida, or any of its political subdivisions, 
agencies, or instrumentalities, and are not a charge on the full faith and 
credit or taxing power of the State of Florida or any other governmental 
agency or instrumentality. However, the State of Florida and other 
governmental entities, to the extent that they are customers, will be 
obligated to pay nuclear asset-recovery charges securing the bonds.


Florida Commission mandates statutory 
true-up adjustments to the nuclear 
asset-recovery charges: 


 
The Financing Act and the financing order require that we, or DEF, file 
with the Florida Commission at least semi-annually (and quarterly after the 
scheduled final payment date for the latest maturing bond) a letter applying 
the true-up mechanism to be reviewed by the Florida Commission for any 
mathematical errors to correct for any overcollection or undercollection of 
the nuclear asset-recovery charges and make any adjustments to ensure the 
recovery of revenues sufficient to provide for the timely payment of 
scheduled principal of and interest on the bonds and other required 
amounts and charges payable in connection with the bonds (such amounts, 
the periodic payment requirement). Under the servicing agreement, the 
servicer will make adjustments to the nuclear asset-recovery charges at 
least semi-annually. In addition to the semi-annual true-up adjustment, the 
servicer is authorized to make interim adjustments at any time for any 
reason to ensure the timely payment of the periodic payment requirement.


 
In addition, the servicer will make a non-standard true-up adjustment to be 
effective simultaneously with a base rate change that includes any change 
in the rate allocation among customers used to determine the nuclear asset-
recovery charges.


 
These adjustments are sometimes referred to as the Florida Commission 
guaranteed true-up mechanism or the true-up mechanism. Please read 
"DEF's Financing Order—FPSC Guaranteed True-Up Mechanism" in this 
prospectus.
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Guarantee of Regulatory Action:  The state pledge and the irrevocability of the financing order, in conjunction 
with the true-up adjustment, constitute a guarantee of regulatory action for 
the benefit of bondholders. This performance guarantee is pursuant to the 
irrevocable financing order as authorized by the Financing Act. Please read 
"DEF's Financing Order—FPSC Guaranteed True-Up Mechanism" in this 
prospectus. The financing order provides that the true-up mechanism and all 
other obligations of the Florida Commission pursuant to its irrevocable 
financing order are direct, explicit, irrevocable and unconditional upon 
issuance of the bonds and are legally enforceable against the Florida 
Commission, a United States public sector entity. See "DEF's Financing 
Order—FPSC Guaranteed True-Up Mechanism—FPSC-Guaranteed True-Up 
Mechanism as Regulatory Guaranty" in this prospectus. 


There is no limit or cap on level of 
nuclear asset-recovery charges: 


 
Under the irrevocable financing order, the Florida Commission guarantees it 
will act, as directed by the Financing Act, to implement the true-up 
mechanism for making any adjustments that are necessary to correct for any 
overcollection or undercollection of the nuclear asset-recovery charges or to 
otherwise ensure the timely payment of principal of and interest on the bonds 
when due and other financing costs and other required amounts and charges 
payable in connection with the bonds. See "Description of the Series A 
Bonds—Events of Default; Rights Upon Event of Default" in this prospectus.


Credit/security for the bonds: 
 
The bonds are secured by nuclear asset-recovery property, by funds on 
deposit in the collection account, including the general subaccount, the 
capital subaccount and the excess funds subaccount, by our rights under the 
various transaction documents, by our right to compel the servicer to file for 
and obtain true-up adjustments, and by all payments on or under the pledged 
collateral and by all proceeds in respect to the pledged collateral. See 
"Security for the Series A Bonds" in this prospectus. Nuclear Asset-Recovery 
property is a present property right created by the Financing Act and the 
financing order and is protected by the state pledge described in this 
prospectus. See "The Nuclear Asset-Recovery Property and the Financing 
Act" in this prospectus.
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 In general, nuclear asset-recovery property permits a nuclear asset-recovery charge, also known as a ratepayer 
obligation charge or ROC, to be:  


 
1.     paid on a joint and several basis by all existing and future customers (individuals, corporations, other business 
entities, the State of Florida and other federal, state and local governmental entities) receiving transmission or 
distribution service from DEF or its successors or assignees under FPSC-approved rate schedules or under special 
contracts, even if a customer elects to purchase electricity from an alternative electric supplier following a 
fundamental change in regulation of public utilities in Florida; 


 
2.     collected by DEF, as servicer, and remitted to the indenture trustee daily to provide for payments in respect of 
the bonds; and  


 
3.     adjusted at least semi-annually (and quarterly after the scheduled final payment date for the latest maturing 
bond), and more frequently as needed to ensure recovery of revenues sufficient to pay principal of and interest on 
the bonds when due and other financing costs and other required amounts and charges payable in connection with 
the bonds. 


 
The nuclear asset-recovery property securing the bonds consists of all rights and interests of DEF under the 
financing order. The nuclear asset-recovery property is being sold to us by DEF in connection with the issuance of 
the bonds. 


 
• 


Nuclear asset-recovery property is not a receivable, and the bonds are not secured by a pool of receivables.
 
• 


The bonds are corporate securities and are not asset-backed securities as defined by the SEC in governing 
regulations Item 1101 of Regulation AB.


 
Nuclear asset-recovery property includes the right to impose, bill, collect and receive nuclear asset-recovery 
charges from all existing and future customers receiving transmission or distribution service from DEF or its 
successors or assignees under FPSC-approved rate schedules or under special contracts to be paid on a joint and 
several basis. Nuclear asset-recovery property includes the right to a mandatory true-up mechanism that at least 
semi-annually, and more frequently as needed, adjusts the nuclear asset-recovery charges to levels necessary to 
ensure recovery of revenues sufficient to timely pay principal of and interest on the bonds when due and other 
financing costs and other required amounts and charges payable in connection with the bonds. With respect to the 
foregoing, interest is due on each payment date and principal is due upon the final maturity date for each WAL. It 
also includes the right to receive all revenues, collections, claims, rights to payments, payments, money, or 
proceeds arising from DEF's rights and interests under the financing order.
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 Under the irrevocable financing order, the Florida Commission guarantees it will act, 
as directed by the Financing Act, to implement the true-up mechanism for making any 
adjustments that are necessary to correct for any overcollection or undercollection of 
the nuclear asset-recovery charges or to otherwise ensure the timely payment of 
principal of and interest on the bonds when due and other financing costs and other 
required amounts and charges payable in connection with the bonds. 
 
Credit enhancement for the bonds will be provided by the true-up mechanism, as well 
as by the capital subaccount. The primary purpose of the excess funds subaccount is 
not to provide credit enhancement for the bonds but to hold funds collected in 
amounts that were more than necessary to pay current debt service. However, amounts 
in the excess funds subaccount may be used to make debt service payments on the 
bonds when needed.


Allocation and flow of funds: 
 
The following chart represents a general summary of the flow of funds. 


 
  


 
 


 
 


 
Generally, DEF's transmission and distribution customers will pay nuclear asset-
recovery charges and all other components of their monthly electricity bills to DEF.
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 On each payment date, the indenture trustee will pay all amounts on deposit in the general subaccount of the 
collection account in the following order of priority: 


 
1.     payment of the indenture trustee's fees, expenses and outstanding indemnity amounts in an amount not to 
exceed annually $500,000 in the then current calendar year;


 
2.     payment of the servicing fee plus any unpaid servicing fees from prior payment dates;  


 
3.     payment of the administration fee to the extent due on that payment date and of the fees of our independent 
manager plus any unpaid administration or management fees from prior payment dates; 


 
4.     payment of all of our other ordinary periodic operating expenses; 


 
5.     payment of the interest then due, including any past-due interest; 


 
6.     payment of the principal required to be paid on the final maturity date for each WAL or as a result of 
acceleration upon an event of default; 


 
7.     payment of the principal then scheduled to be paid in accordance with the expected sinking fund schedule, 
including any previously unpaid scheduled principal, paid pro rata among the bonds if there is a deficiency;


 
8.     payment of any of our remaining unpaid operating expenses and any remaining amounts owed pursuant to the 
basic documents; 


 
9.     replenishment of any amounts drawn from the capital subaccount;


 
10.   release to DEF of an amount equal to the rate of return on the amount contributed to the capital subaccount, 
including any portion of such rate of return for any prior payment date that has not yet been paid, so long as no 
event of default has occurred and is continuing; and


 
11.   allocation of the remainder collected, if any, to the excess funds subaccount for future payments. 


 
See "Security for the Series A Bonds—How Funds in the Collection Account Will Be Allocated" in this prospectus. 
The servicing fee referred to in clause (2) is described in "The Servicing Agreement", and the amount of the 
administrative fee referred to in clause (3) above is described in "Issuing Entity—The Administrative Agreement" 
below. 
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Issuance of additional nuclear 
asset-recovery bonds by us: 


 We have been organized to serve as a special purpose project finance subsidiary 
of DEF. As authorized by the financing order, our organizational documents as 
well as the transaction documents supporting the bonds give us the authority and 
flexibility to issue additional nuclear asset-recovery bonds in future transactions, 
with the approval of the Florida Commission. As a result, we may acquire 
additional nuclear asset-recovery property and issue one or more additional series 
of nuclear asset-recovery bonds that are supported by such additional and 
separate nuclear asset-recovery property or other collateral. For example, such 
future financings may include additional series of nuclear asset-recovery bonds 
to finance additional nuclear asset-recovery costs at CR3. If authorized by the 
Florida Commission, such future financings may include nuclear asset-recovery 
bonds issued to finance costs, if any, which result from (1) capital costs of dry 
cask storage facilities at CR3, (2) additional funds needed to fund the CR3 
Nuclear Decommissioning Trust in support of decommissioning CR3 or (3) costs 
which result from a new requirement adopted after October 14, 2015, by the 
United States Nuclear Regulatory Commission, Federal Energy Commission, or 
North American Electric Reliability Corporation that are applicable industry 
wide or generally applicable to shut down nuclear plants or (4) any other CR3 
Force Majeure event, as defined in the "Glossary" of this prospectus. 
 
Each series of nuclear asset-recovery bonds that may be issued will be backed by 
separate nuclear asset-recovery property we acquire for the separate purpose of 
repaying that series. Any new series of such securities may include terms and 
provisions that would be unique to that particular series of nuclear asset-recovery 
bonds. Each series that we may issue will have the benefit of a true-up 
mechanism.
 
However, we may not issue additional nuclear asset-recovery bonds unless the 
rating agency condition for the bonds, as defined in the "Glossary", has been 
satisfied. It will be a condition of issuance for each series of nuclear asset-
recovery bonds that the new series receive a rating or ratings as required by the 
applicable financing order. In addition, we may not issue additional nuclear 
asset-recovery bonds (other than additional nuclear asset-recovery bonds under 
the financing order) unless each of the following conditions is satisfied: 
 
• 


except for additional nuclear asset-recovery bonds authorized under the 
financing order, DEF requests and receives another financing order from the 
Florida Commission;
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 • 


each series has recourse only to the nuclear asset-recovery property and funds on deposit in the trust accounts 
held by the indenture trustee with respect to that series, is nonrecourse to our other assets and does not constitute 
a claim against us if revenue from the ROCs and funds on deposit in the trust accounts with respect to that series 
are insufficient to pay such other series in full; 


 
• 


the indenture trustee and the rating agencies then rating any series of our outstanding nuclear asset-recovery 
bonds are provided an opinion of a nationally recognized law firm experienced in such matters to the effect that 
such issuance would not result in our substantive consolidation with DEF and that there has been a true sale of 
the nuclear asset-recovery property with respect to such series, subject to the customary exceptions, 
qualifications and assumptions contained therein; 


 
• 


transaction documentation for the other series provides that holders of the nuclear asset-recovery bonds of the 
other series will not file or join in filing of any bankruptcy petition against us;


 
• 


if holders of such other series are deemed to have any interest in any of our assets that are dedicated to the bonds, 
holders of such other nuclear asset-recovery bonds must agree that their interest in the assets that are dedicated to 
the bonds is subordinate to claims or rights of holders of the bonds;


 
• 


each series will have its own bank accounts or trust accounts; and
 
• 


each series will bear its own indenture trustee fees, servicer fees and pro rata portion administration fees due 
under the administration agreement. 
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Allocation among 
series: 


 The bonds will not be subordinated in right of payment to any other series of nuclear asset-
recovery bonds. Each series of nuclear asset-recovery bonds will be secured by its own nuclear 
asset-recovery property, which will include the right to impose, bill, collect and receive nuclear 
asset-recovery charges calculated in respect of that series, and the right to impose interim and 
annual true-up adjustments to correct overcollections or undercollections in respect of that 
series. Each series will also have its own collection account, including any related subaccounts, 
into which revenue from the nuclear asset-recovery charges relating to that series will be 
deposited and from which amounts will be withdrawn to pay the related series of nuclear asset-
recovery bonds. Holders of one series of nuclear asset-recovery bonds will have no recourse to 
collateral for a different series. Each series that we may issue will also have the benefit of a 
true-up mechanism. The administration fees, independent manager fees and other operating 
expenses payable by us on a payment date will be assessed to each series of nuclear asset-
recovery bonds on a pro rata basis, based upon the respective outstanding principal amounts of 
each series. See "Security for the Series A Bonds—Description of Indenture Accounts" and "—
How Funds in the Collection Account Will Be Allocated" in this prospectus.  


 
Although each series of nuclear asset-recovery bonds will have its own nuclear asset-recovery 
property, nuclear asset-recovery charges relating to the bonds and nuclear asset-recovery 
charges relating to any other series of nuclear asset-recovery bonds will be collected through 
single electricity bills to each electric service customer. The nuclear asset-recovery charges for 
each series will not be separately identified on customer electricity bills, although customer 
electricity bills will state that a portion of the electricity bill consists of the rights to the nuclear 
asset-recovery charges that have been sold to us.


 
In the event a customer does not pay in full all amounts owed under any bill including nuclear 
asset-recovery charges, each servicer is required to allocate any resulting shortfalls in nuclear 
asset-recovery charges ratably based on the amounts of nuclear asset-recovery charges owing in 
respect of the bonds, any amounts owing to any other series and amounts owing to any other 
subsequently created special-purpose subsidiaries of the utilities which issue nuclear asset-
recovery bonds. See "The Servicing Agreement—Remittances to Collection Account" in this 
prospectus. 


ERISA eligible: 
 
Yes; please read "ERISA Considerations" in this prospectus.


Credit risk 
retention 
requirements: 


 
The bonds are not subject to the 5% risk retention requirements imposed by Section 15G of the 
Exchange Act (added by Section 941 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act). 
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 In addition, we and DEF believe that the bonds will not be subject to the 
5% risk retention requirement imposed by the European Union Capital 
Requirements Regulation (Regulation (EU) No 575/2013). For the 
purposes of the European Union's risk retention rules, we and DEF believe 
the issue of the bonds does not fall within the definition of a 
"securitisation" as the credit risk associated with exposure is not tranched. 
We and DEF believe, therefore, that the EU risk retention rules do not 
apply to the issue of the bonds.


International Risk Weighting 
 
We cannot assure you of the risk weighting or other treatment of the 
bonds under any national law, regulation or policy implementing the 
international regulatory framework for banking institutions known as 
Basel III. You should consult your own professional advisors and, as 
you see fit, supervisory regulators before making any investment in the 
bonds. 


 
There are certain factors that may be considered by banks in their risk 
weighting analysis for regulatory capital purposes, including in certain 
countries other than the United States the rating category of the bonds 
determined by major credit rating agency. See "Risk Weighting Under 
Certain International Capital Guidelines" in this prospectus. 


Our legal and covenant defeasance 
options: 


 
We may, by making certain deposits in trust and meeting specified 
conditions, at any time, terminate all of its obligations under the indenture 
and the series supplement with respect to the bonds or its obligations to 
comply with some of the covenants in the indenture and the series 
supplement, including some of the covenants described under "Description 
of the Series A Bonds—Covenants of DEF Project Finance" in this 
prospectus. See "Description of the Series A Bonds—DEF Project 
Finance's Legal and Covenant Defeasance Options" in this prospectus.


Expected settlement date: 
 
Settling flat. DTC, Clearstream and Euroclear. June 22, 2016. 


Continuing disclosure: 
surveillance/internet-based 
information post issuance/dedicated 
Web address: 


 
Duke Energy Corporation, the parent of DEF, will establish a dedicated 
web address for the life of the bonds. The principal transaction documents 
and other information concerning the nuclear asset-recovery charges and 
security relating to the bonds will be posted at such web address, which is 
currently located at www.duke-energy.com.
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  The bonds are not asset-backed securities as defined by the SEC in governing regulations Item 1101 of 
Regulation AB, and neither we nor the depositor is an asset-backed issuer. However, we plan to file with 
the SEC required periodic and current reports related to the bonds consistent with the disclosure and 
reporting regime established in Regulation AB and will also post those periodic and current reports at a 
website associated with DEF or DEF's affiliates.


Risk factors:  
  
You should consider carefully the risk factors beginning on page 21 of this prospectus before you 
invest in the bonds. 
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through (4) above) will become due and payable prior to the next payment date, and setting forth the amount and 
nature of such operating expense, as well as any supporting documentation that the indenture trustee may reasonably 
request, the indenture trustee, upon receipt of such information will make payment of such operating expenses on or 
before the date such payment is due from amounts on deposit in the general subaccount, the excess funds subaccount 
and the capital subaccount in that order and only to the extent required to make such payment.  


Right of Foreclosure  


        Section 366.95(5)(b)6. of the Financing Act provides that if an event of default or termination occurs under the 
bonds, the bondholders or their representatives, as secured parties, may foreclose or otherwise enforce the lien on 
the nuclear asset-recovery property securing such bonds as if they were a secured party under Article 9 of the UCC, 
and that a court may order that amounts arising from that nuclear asset-recovery property be transferred to a separate 
account for the holder's benefit, to which their lien and security interest will apply. Upon application by or on behalf 
of an indenture trustee to a circuit court in Florida, such court shall order sequestration and payment to the indenture 
trustee of revenues arising from the related nuclear asset-recovery property.  


State Pledge  


        The state pledge in the Financing Act is described under "The Nuclear Asset-Recovery Property and the 
Financing Act—The Financing Act Provides for the Recovery of Nuclear Asset-Recovery Costs and the Issuance of 
Nuclear Asset-Recovery Bonds—The Financing Act Contains a State Pledge" in this prospectus. The bondholders 
and the indenture trustee will be entitled to the benefit of the state pledge and we are authorized to and will include 
the state pledge on the bonds. We acknowledge that any purchase by a bondholder of a nuclear asset-recovery bond 
is made in reliance on the state pledge.  


 
WEIGHTED AVERAGE LIFE AND YIELD CONSIDERATIONS 


FOR THE BONDS  


        The actual amount of principal and interest payments in respect of the bonds on each semi-annual payment date 
of each WAL designation of the bonds and the weighted average life thereof will depend on the timing of receipt of 
nuclear asset-recovery charges and the implementation of the true-up mechanism. The aggregate amount of nuclear 
asset-recovery charges collected and the rate of principal amortization depends, in part, on energy consumption and 
the rate of delinquencies and write-offs. The nuclear asset-recovery charges are required to be adjusted at least every 
six months based in part on the actual rate of collected nuclear asset-recovery charges. However, we can give no 
assurance that the servicer will forecast accurately actual electricity consumption and the rate of delinquencies and 
write-offs or implement adjustments to the nuclear asset-recovery charges so as to cause nuclear asset-recovery 
charges to be collected at any particular rate. Please read "Risk Factors—Servicing Risks—Inaccurate forecasting of 
electric consumption or collections might reduce scheduled payments on the bonds" and "DEF's Financing Order—
FPSC-Guaranteed True-Up Mechanism".  


        If the servicer collects nuclear asset-recovery charges at a slower rate than forecast during the period of time 
between mandatory semi-annual true-up adjustments and does not implement an interim true-up adjustment, the 
bonds may be retired later than scheduled. The servicer, however, may implement a true-up at any time it believes 
the slower collections may affect the timely payment of principal of and interest on the bonds on a scheduled 
payment date prior to the mandatory semi-annual true-up adjustment.  


        No prepayment is permitted. Except in the event of an acceleration of the final payment date of the bonds after 
an event of default, the bonds will not be paid at a rate faster than that contemplated in the expected sinking fund 
schedule for each WAL of the bonds even if the receipt of collected nuclear asset-recovery charges is greater than 
anticipated. Instead, receipts in excess of the amounts necessary to pay debt service on the bonds in accordance with 
the applicable expected sinking fund  
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schedules, to pay related fees and expenses and to fund subaccounts of the related collection account will be allocated 
to the excess funds subaccount. Amounts on deposit in the excess funds subaccount will be taken into consideration in 
calculating the next true-up adjustment.  


        Upon an acceleration, due to the nature of our business, payment of principal of the bonds will only be made as 
funds become available. Please read "Risk Factors—Risk Associated with the Unusual Nature of the Nuclear Asset-
Recovery Property—Foreclosure of the indenture trustee's lien on the nuclear asset-recovery property for the bonds 
might not be practical, and acceleration of the bonds before maturity might result in your investment being repaid 
either earlier or later than expected" and "Risk Factors—You may experience payment delays as a result of limited 
sources of payment for the bonds and limited credit enhancement".  


Sensitivity Analysis  


Weighted Average Life  


        Weighted average life refers to the average amount of time from the date of issuance of a WAL designation of 
bonds that such bonds will remain outstanding. The timing of principal and interest payments on the bonds will 
depend on the timing of the servicer's receipt of nuclear asset-recovery charges from customers.  


        The weighted average life table below illustrates whether there is risk to bondholders of a material weighted 
average life extension of each WAL designation.  


        The table shows changes from the expected weighted average life of each WAL designation of bonds assuming 
actual future electricity consumption and related charge collections varies from DEF's forecast of future electricity 
consumption and related charge collections (the forecast variance) of 5% (1.3 standard deviations from the forecast 
variance mean) or 15% (4.0 standard deviations from the forecast variance mean) during each payment period.  


        The weighted average life table below illustrates that the aggregate payment of principal of and interest on the 
bonds and the timing of such payments are not expected to change materially over the life of the bonds, based on the 
assumptions we have made.  


        
Effect on Weighted Average Life 


(Rounded*) of Change in Forecast Variance   
      


  


–5% 
(1.3 Standard Deviations 


from Forecast Variance Mean)  


–15% 
(4.0 Standard Deviations 


from Forecast Variance Mean) 


 


  


  


Expected 
Weighted 


Average Life 
(yrs) 


 


Series A Bonds    
Weighted Average Life 


(yrs)  
Weighted Average Life 


(yrs)   


Series A 2018     2.0    2.0 2.0
Series A 2021     5.0    5.0 5.1
Series A 2026     10.0    10.0 10.0
Series A 2032     15.2    15.2 15.3
Series A 2035     18.7    18.7 18.8


 
* 


Number is rounded to 1/10th of one year  


Sensitivity to Credit Risk  


        A stress case analysis examined the maximum amount of forecast variance that could occur without causing an 
event of default due to insufficient funds available to pay all principal at final maturity for each WAL designation or 
insufficient funds available to pay interest on each payment date and expense obligations when due.  
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For an event of default to occur with respect to any such payment due under the indenture, the forecast variance for 
the forecast period leading up to such payment would need to be greater than minus 60%, or more than 16 standard 
deviations from the forecast variance mean.  


        For there not to be enough funds available to pay principal at final maturity for each WAL designation, interest 
on each payment date and expense obligations when due, our stress case analysis demonstrated that there would need 
to be unexpected, extensive and persistent drops in electricity consumption or increases in defaults or write offs 
among electricity consumers that occur in each forecast period prior to the relevant payment date.  


        We are not aware of any practical circumstance where such unexpected, extensive and persistent drops in the 
consumption of electricity or increases in defaults and write offs of that magnitude could occur in the DEF service 
territory. For comparison, during the most recent 10 years, DEF's mean annual forecast variance was minus 0.16% 
and the largest unfavorable annual forecast variance was minus 6.53%. See "Risk Factors", in particular "—Servicing 
Risks—Inaccurate forecasting of electric consumption or collections might reduce scheduled payments on the bonds", 
and "Cautionary Statement Regarding Forward-Looking Statements" in this prospectus.  


 


Figure 2. DEF service area: Approximately 1.7 million customers, 13,000 square miles, 
operating in all or part of 35 Florida counties  


Assumptions  


        In preparing the analysis above, the following assumptions, among others, have been made:  


(i) 
the unfavorable forecast variance stays constant over the life of the bonds;  


(ii) 
the servicer makes timely and accurate semi-annual true-up adjustments (and quarterly following the last 
scheduled final payment date), but makes no interim true-up adjustments;  


(iii) 
for purposes of setting initial nuclear asset-recovery charges, the net charge-off rate as a percentage of billed 
revenue and average days sales outstanding per customer bill is each assumed to equal DEF's average (mean) 
for the most recent 10 years;  


(iv) 
for purposes of setting subsequent nuclear asset-recovery charges, and for purposes of calculating actual 
nuclear asset-recovery charge collections, net charge-off rate as a percentage of billed revenue and the 
average days sales outstanding per customer bill are both held constant at DEF's maximum (most 
unfavorable) for the most recent 10 years;  
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(v) 
during the first payment period, interest will accrue for approximately 9 months and the nuclear asset-
recovery charges will be collected for approximately 8 months;  


(vi) 
there is no acceleration of the final maturity date of the bonds; and  


(vi) 
the principal amounts and interest rates of the bonds of each WAL designation represent estimates based on 
current market conditions. Other than as discussed above, there can be no assurance that the weighted 
average lives of or the events of default with respect to the bonds will be as shown.  


        Concerning the true-up mechanism through which any delinquencies or under-collections in one customer rate 
class—for any reason—will be taken into account in the application of the true-up mechanism to adjust the nuclear 
asset-recovery charges for all customers of DEF, for additional information see "DEF's Financing Order—FPSC-
Guaranteed True-Up Mechanism" in this prospectus.  


        Concerning the broad-based nature of the nuclear asset-recovery charge on a basic and essential commodity, 
electricity, for additional information see "DEF's Financing Order—Nuclear Asset-Recovery Charges" in this 
prospectus.  


        Concerning the non-bypassability of the charges, for additional information see "The Nuclear Asset-Recovery 
Property and the Financing Act—The Financing Act Provides for the Recovery of Nuclear Asset-Recovery Costs and 
the Issuance of the Bonds—Transmission and Distribution Customers Cannot Avoid Nuclear Asset-Recovery 
Charges-Nonbypassable" in this prospectus.  


        Concerning the State Pledge, for additional information see "Security for the Series A Bonds—State Pledge" and 
"DEF's Financing Order—FPSC-Guaranteed True-Up Mechanism—FPSC-Guaranteed True-Up Mechanism and State 
Pledge" in this prospectus.  
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Exhibit G


Purpose State(s)


Unrecovered costs of nuclear 
plant retired early


Florida


Buydown of high-cost PPAs New Hampshire


New Jersey


Maryland


Ohio


West Virginia


Pennsylvania


Texas


New Hampshire


Illinois
Montana
Massachusetts


New Jersey


Michigan


Connecticut
Louisiana
Florida


Louisiana


Texas
Arkansas


West Virginia


Wisconsin


Costs of new renewable 
distributed generation


Hawaii


Deferred balances (regulatory 
assets)


Stranded costs in connection 
with electric industry 
deregulation


Storm recovery costs


Costs of new pollution control 
equipment at existing electric 
generating facilities


1







Securitization of PG&E UOG with typical 
4-Tranche structure


($000)


1


Exhibit H


Int. Rate (%): 3.91 3.15 3.75 4.02 4.17


WAL (yrs.): 11.70 4.00 10.00 15.00 18.87


Payment Date


 Aggregate 


Bond Balance 


 Total 


Principal 


Payment  


 Total 


Interest 


Payment 


 A‐1 


Principal 


Balance   Princ. Pmt. 


 Interest 


Pmt. 


 A‐2 


Principal 


Balance   Princ. Pmt. 


 Interest 


Pmt. 


 A‐3 


Principal 


Balance   Princ. Pmt. 


 Interest 


Pmt. 


 A‐4 


Principal 


Balance   Princ. Pmt. 
Interest 


Pmt.
Total Revenue 
Requirement(1)


12/15/2018 4,649,222          ‐                      1,218,000    ‐                      1,181,000    ‐                    1,235,000    ‐                     1,015,222     ‐                    


12/15/2019 4,484,344          164,878         174,557         1,053,122    164,878         38,334        1,181,000    ‐                    44,291        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2020 4,314,277          170,067         169,368         883,056       170,067         33,145        1,181,000    ‐                    44,291        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2021 4,138,858          175,419         164,016         707,636       175,419         27,792        1,181,000    ‐                    44,291        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2022 3,957,918          180,940         158,495         526,696       180,940         22,271        1,181,000    ‐                    44,291        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2023 3,771,283          186,635         152,800         340,061       186,635         16,577        1,181,000    ‐                    44,291        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2024 3,578,774          192,509         146,926         147,553       192,509         10,703        1,181,000    ‐                    44,291        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2025 3,380,207          198,568         140,867         ‐                    147,553         4,644          1,129,985    51,015          44,291        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2026 3,175,082          205,125         134,310         ‐                    ‐                      ‐                   924,860       205,125       42,377        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2027 2,962,265          212,817         126,617         ‐                    ‐                      ‐                   712,043       212,817       34,685        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2028 2,741,466          220,799         118,636         ‐                    ‐                      ‐                   491,244       220,799       26,704        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2029 2,512,387          229,079         110,356         ‐                    ‐                      ‐                   262,165       229,079       18,423        1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2030 2,274,716          237,670         101,765         ‐                    ‐                      ‐                   24,495         237,670       9,832          1,235,000    ‐                     49,613        1,015,222     ‐                     42,320            339,435


12/15/2031 2,028,133          246,584         92,851           ‐                    ‐                      ‐                   ‐                    24,495          919             1,012,911    222,089        49,613        1,015,222     ‐                     42,320            339,435


12/15/2032 1,771,709          256,424         83,011           ‐                    ‐                      ‐                   ‐                    ‐                    ‐                   756,487       256,424        40,691        1,015,222     ‐                     42,320            339,435


12/15/2033 1,504,984          266,725         72,710           ‐                    ‐                      ‐                   ‐                    ‐                    ‐                   489,762       266,725        30,390        1,015,222     ‐                     42,320            339,435


12/15/2034 1,227,544          277,440         61,995           ‐                    ‐                      ‐                   ‐                    ‐                    ‐                   212,322       277,440        19,675        1,015,222     ‐                     42,320            339,435


12/15/2035 938,958             288,586         50,849           ‐                    ‐                      ‐                   ‐                    ‐                    ‐                   ‐                    212,322        8,530          938,958        76,264          42,320            339,435


12/15/2036 638,664             300,294         39,141           ‐                    ‐                      ‐                   ‐                    ‐                    ‐                   ‐                    ‐                     ‐                   638,664        300,294        39,141            339,435


12/15/2037 325,852             312,812         26,623           ‐                    ‐                      ‐                   ‐                    ‐                    ‐                   ‐                    ‐                     ‐                   325,852        312,812        26,623            339,435


12/15/2038 ‐                          325,852         13,583           ‐                    ‐                      ‐                   ‐                    ‐                    ‐                   ‐                    ‐                     ‐                   ‐                     325,852        13,583            339,435


Total Principal 4,649,222      1,607,903     1,218,000     153,466      1,181,000    442,974      1,235,000     744,255      1,015,222    798,782          6,788,698


less Xaction Cost (92,984)         


Asset 4,556,237     


(1) Excluding franchise fees of $75,506 which are assumed paid by the utility on bond‐related revenues.
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Securitization of PG&E UOG excluding fossil 
with typical 4-Tranche structure


($000)


2


Int. Rate (%): 3.91 3.15 3.75 4.02 4.17


WAL (yrs.): 11.70 4.00 10.00 15.00 18.87


Payment 


Date


Aggregate 


Bond 


Balance


Total 


Principal 


Payment 


Total 


Interest 


Payment


A‐1 


Principal 


Balance Princ. Pmt.


Interest 


Pmt.


A‐2 


Principal 


Balance Princ. Pmt.


Interest 


Pmt.


A‐3 


Principal 


Balance Princ. Pmt.


Interest 


Pmt.


A‐4 


Principal 


Balance Princ. Pmt.


Interest 


Pmt.


Total Revenue 
Requirement(1)


12/15/2018 3,883,780  ‐                  1,017,000    ‐                    986,000       ‐                    1,032,000    ‐                    848,780       ‐                   


12/15/2019 3,746,047  137,733     145,818       879,267       137,733       32,006         986,000       ‐                    36,975         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2020 3,603,979  142,068     141,483       737,199       142,068       27,671         986,000       ‐                    36,975         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2021 3,457,440  146,539     137,012       590,661       146,539       23,200         986,000       ‐                    36,975         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2022 3,306,290  151,150     132,401       439,510       151,150       18,588         986,000       ‐                    36,975         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2023 3,150,383  155,907     127,644       283,603       155,907       13,832         986,000       ‐                    36,975         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2024 2,989,569  160,814     122,737       122,790       160,814       8,925           986,000       ‐                    36,975         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2025 2,823,695  165,874     117,677       ‐                    122,790       3,864           942,915       43,085         36,975         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2026 2,652,341  171,354     112,197       ‐                    ‐                    ‐                    771,561       171,354       35,359         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2027 2,474,561  177,780     105,771       ‐                    ‐                    ‐                    593,781       177,780       28,933         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2028 2,290,114  184,447     99,104         ‐                    ‐                    ‐                    409,334       184,447       22,267         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2029 2,098,750  191,363     92,187         ‐                    ‐                    ‐                    217,971       191,363       15,350         1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2030 1,900,211  198,540     85,011         ‐                    ‐                    ‐                    19,431         198,540       8,174           1,032,000    ‐                    41,456         848,780       ‐                    35,381 283,551


12/15/2031 1,694,226  205,985     77,566         ‐                    ‐                    ‐                    ‐                    19,431         729               845,446       186,554       41,456         848,780       ‐                    35,381 283,551


12/15/2032 1,480,019  214,207     69,344         ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    631,239       214,207       33,962         848,780       ‐                    35,381 283,551


12/15/2033 1,257,206  222,812     60,739         ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    408,427       222,812       25,358         848,780       ‐                    35,381 283,551


12/15/2034 1,025,443  231,763     51,788         ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    176,664       231,763       16,407         848,780       ‐                    35,381 283,551


12/15/2035 784,370     241,073     42,478         ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    176,664       7,097           784,370       64,409         35,381 283,551


12/15/2036 533,516     250,855     32,696         ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    533,516       250,855       32,696 283,551


12/15/2037 272,204     261,312     22,239         ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    272,204       261,312       22,239 283,551


12/15/2038 0                  272,204     11,347         ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    ‐                    272,204       11,347 283,551


Total Principal 3,883,780  1,787,239    1,017,000    128,086       986,000       369,634       1,032,000    621,758       848,780       667,761 5,671,019


less Xaction Cost (77,676)


Asset 3,806,104


(1) Excluding franchise fees of $63,075 which are assumed paid by the utility on bond‐related revenues.
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Securitization of SCE UOG with typical 
4-Tranche structure


($000)


3


Int. Rate (%): 4.07         3.15         3.81         4.14         4.31        


WAL (yrs.): 14.94             4.00         11.00       18.00       23.40      


Payment Date


 Aggregate Bond 


Balance 


 Total 


Principal 


Payment  


 Total 


Interest 


Payment 


 A‐1 


Principal 


Balance 


 Princ. 


Pmt. 


 Interest 


Pmt. 


 A‐2 


Principal 


Balance 


 Princ. 


Pmt. 


 Interest 


Pmt. 


 A‐3 


Principal 


Balance 


 Princ. 


Pmt. 


 Interest 


Pmt. 


 A‐4 


Principal 


Balance 


 Princ. 


Pmt. 


 Interest 


Pmt. 


Total Revenue 


Requirement(1)


12/15/2018 1,476,426                ‐                      276,000   ‐                375,000   ‐                460,000   ‐                365,426   ‐               


12/15/2019 1,439,012                37,414            57,764     238,586   37,414     8,685       375,000   ‐                14,298     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2020 1,400,420                38,591            56,586     199,994   38,591     7,507       375,000   ‐                14,298     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2021 1,360,615                39,806            55,372     160,189   39,806     6,293       375,000   ‐                14,298     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2022 1,319,556                41,058            54,120     119,130   41,058     5,040       375,000   ‐                14,298     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2023 1,277,206                42,350            52,828     76,780     42,350     3,749       375,000   ‐                14,298     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2024 1,233,523                43,683            51,495     33,097     43,683     2,416       375,000   ‐                14,298     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2025 1,188,466                45,057            50,120     ‐                33,097     1,041       363,040   11,960     14,298     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2026 1,141,911                46,555            48,623     ‐                ‐                ‐                316,485   46,555     13,842     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2027 1,093,582                48,330            46,848     ‐                ‐                ‐                268,156   48,330     12,067     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2028 1,043,409                50,172            45,005     ‐                ‐                ‐                217,983   50,172     10,224     460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2029 991,324                   52,085            43,092     ‐                ‐                ‐                165,898   52,085     8,311       460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2030 937,252                   54,071            41,106     ‐                ‐                ‐                111,826   54,071     6,325       460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2031 881,119                   56,133            39,045     ‐                ‐                ‐                55,693     56,133     4,264       460,000   ‐                19,031     365,426   ‐                15,750     95,178


12/15/2032 822,846                   58,273            36,905     ‐                ‐                ‐                ‐                55,693     2,123       457,420   2,580       19,031     365,426   ‐                15,750     95,178


12/15/2033 762,343                   60,503            34,674     ‐                ‐                ‐                ‐                ‐                ‐                396,917   60,503     18,925     365,426   ‐                15,750     95,178


12/15/2034 699,336                   63,007            32,171     ‐                ‐                ‐                ‐                ‐                ‐                333,910   63,007     16,422     365,426   ‐                15,750     95,178


12/15/2035 633,723                   65,613            29,564     ‐                ‐                ‐                ‐                ‐                ‐                268,297   65,613     13,815     365,426   ‐                15,750     95,178


12/15/2036 565,395                   68,328            26,850     ‐                ‐                ‐                ‐                ‐                ‐                199,969   68,328     11,100     365,426   ‐                15,750     95,178


12/15/2037 494,240                   71,155            24,023     ‐                ‐                ‐                ‐                ‐                ‐                128,814   71,155     8,273       365,426   ‐                15,750     95,178


12/15/2038 420,141                   74,099            21,079     ‐                ‐                ‐                ‐                ‐                ‐                54,715     74,099     5,329       365,426   ‐                15,750     95,178


12/15/2039 342,977                   77,164            18,013     ‐                ‐                ‐                ‐                ‐                ‐                ‐                54,715     2,264       342,977   22,449     15,750     95,178


12/15/2040 262,581                   80,396            14,782     ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                262,581   80,396     14,782     95,178


12/15/2041 178,720                   83,861            11,317     ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                178,720   83,861     11,317     95,178


12/15/2042 91,245                      87,475            7,703       ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                91,245     87,475     7,703       95,178


12/15/2043 ‐                                91,245            3,933       ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                ‐                91,245     3,933       95,178


Total Principal 1,476,426      903,018   276,000   34,731     375,000   157,243   460,000   342,568   365,426   368,477   2,379,444


less Xaction Cost (29,529)         


Asset 1,446,897     


(1) Excluding franchise fees of $21,609 which are assumed paid by the utility on bond‐related revenues.
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Expected revenue requirements for PG&E UOG 
with existing capitalization


($000)


1


Exhibit I


WAL (yrs.) 7.34


(a) (b) (c) (d) (e) (f) (g)


Year


Beginning 


Rate Base Return


Return on 


Equity


After Tax 


Income


 Income‐Based 


Taxes 


Annual 


Amortization


Revenue‐


Based 


Fees


Total Revenue 


Requirement


(a) * WACC (a) * WCE (e) + (f) + (g) (c) * Tax Factor  (1) (b)+(d)+(e)+(f)


2019 4,556,237 350,115 245,399 245,399 95,355 437,763 9,824 893,057


2020 4,118,474 316,476 221,821 221,821 86,194 437,763 9,348 849,780


2021 3,680,711 282,837 198,243 198,243 77,032 437,763 8,872 806,503


2022 3,242,948 249,198 174,665 174,665 67,870 437,763 8,395 763,226


2023 2,805,185 215,559 151,087 151,087 58,708 437,763 7,919 719,950


2024 2,367,422 181,920 127,509 127,509 49,547 437,763 7,443 676,673


2025 1,929,660 148,281 103,931 103,931 40,385 236,681 4,731 430,077


2026 1,692,979 130,094 91,184 91,184 35,432 150,503 3,515 319,543


2027 1,542,476 118,528 83,078 83,078 32,282 150,503 3,351 304,664


2028 1,391,974 106,963 74,972 74,972 29,132 150,503 3,188 289,786


2029 1,241,471 95,398 66,866 66,866 25,982 150,503 3,024 274,907


2030 1,090,968 83,833 58,760 58,760 22,832 150,503 2,860 260,029


2031 940,466 72,268 50,653 50,653 19,683 150,503 2,697 245,150


2032 789,963 60,703 42,547 42,547 16,533 150,503 2,533 230,272


2033 639,460 49,138 34,441 34,441 13,383 150,503 2,369 215,393


2034 488,958 37,573 26,335 26,335 10,233 150,503 2,206 200,514


2035 338,455 26,008 18,229 18,229 7,083 150,503 2,042 185,636


2036 187,952 14,443 10,123 10,123 3,934 137,425 1,733 157,535


2037 50,527 3,883 2,721 2,721 1,057 38,867 487 44,294


2038 11,660 896 628 628 244 11,660 142 12,942


Total 33,107,947 2,544,114 1,783,194 1,783,194 692,900 4,556,237 86,679 7,879,931


(1) Tax factor = Composite tax rate/(1‐Composite tax rate)
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Expected revenue requirements for PG&E UOG 
excluding fossil with existing capitalization


($000)


2


WAL (yrs.): 6.81


(a) (b) (c) (d) (e) (f) (g)


 Year 


 Beginning Rate 


Base   Return 


 Return on 


Equity 


 After Tax 


Income 


 Income‐Based 


Taxes 


 Annual 


Amortization 


 Revenue‐


Based Fees 


Total Revenue 


Requirement


 (a) * WACC   (a) * WCE   (e) + (f) + (g)  (c) * Tax Factor   (1)  (b)+(d)+(e)+(f)


2019 3,806,104            292,472       204,997                204,997 79,656 398,896 8,576 779,600


2020 3,407,208            261,820       183,512                183,512 71,308 398,896 8,142 740,166


2021 3,008,312            231,168       162,028                162,028 62,960 398,896 7,708 700,731


2022 2,609,416            200,515       140,543                140,543 54,611 398,896 7,274 661,297


2023 2,210,520            169,863       119,059                119,059 46,263 398,896 6,840 621,862


2024 1,811,624            139,211       97,574                  97,574 37,915 398,896 6,407 582,428


2025 1,412,729            108,558       76,090                  76,090 29,566 197,814 3,736 339,675


2026 1,214,915            93,358         65,435                  65,435 25,426 111,636 2,563 232,983


2027 1,103,279            84,779         59,423                  59,423 23,090 111,636 2,441 221,946


2028 991,644                76,201         53,410                  53,410 20,754 111,636 2,320 210,910


2029 880,008                67,622         47,397                  47,397 18,417 111,636 2,199 199,874


2030 768,372                59,044         41,385                  41,385 16,081 111,636 2,077 188,838


2031 656,737                50,466         35,372                  35,372 13,745 111,636 1,956 177,802


2032 545,101                41,887         29,359                  29,359 11,408 111,636 1,834 166,765


2033 433,465                33,309         23,346                  23,346 9,072 111,636 1,713 155,729


2034 321,830                24,730         17,334                  17,334 6,735 111,636 1,592 144,693


2035 210,194                16,152         11,321                  11,321 4,399 111,636 1,470 133,657


2036 98,558                  7,574            5,308                     5,308 2,063 98,558 1,203 109,398


Total 25,490,016 1,958,729 1,372,892 1,372,892 533,468 3,806,104 70,052 6,368,354


(1) Tax factor = Composite tax rate/(1‐Composite tax rate)
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Expected revenue requirements for SCE UOG 
with existing capitalization


($000)


3


WAL (yrs.): 9.74


 (a)   (b)   (c)   (d)  (e) (f) (g)


 Year 


 Beginning 


Rate Base   Return 


 Return on 


Equity 


 After Tax 


Income 


 Income‐based 


Taxes 


 Annual 


Amortization 


 Revenue‐


based Fees 


Total Revenue 


Requirement


(a) * WACC (a) * WCE (e) + (f) + (g) (c) * Tax Factor  (1)   (b)+(d)+(e)+(f)


2019 1,446,897   110,097      79,113        79,113           30,741                 83,103              2,034          225,975


2020 1,363,795   103,774      74,570        74,570           28,976                 83,103              1,960          217,812


2021 1,280,692   97,450        70,026        70,026           27,210                 83,103              1,887          209,650


2022 1,197,590   91,127        65,482        65,482           25,444                 83,103              1,813          201,487


2023 1,114,487   84,804        60,938        60,938           23,679                 83,103              1,740          193,325


2024 1,031,385   78,480        56,394        56,394           21,913                 83,103              1,666          185,162


2025 948,282      72,157        51,850        51,850           20,148                 83,103              1,593          177,000


2026 865,180      65,833        47,306        47,306           18,382                 83,103              1,520          168,837


2027 782,077      59,510        42,762        42,762           16,616                 83,103              1,446          160,675


2028 698,975      53,186        38,219        38,219           14,851                 83,103              1,373          152,512


2029 615,872      46,863        33,675        33,675           13,085                 83,103              1,299          144,350


2030 532,770      40,540        29,131        29,131           11,319                 83,103              1,226          136,187


2031 449,667      34,216        24,587        24,587           9,554                   77,803              1,104          122,677


2032 371,864      28,296        20,333        20,333           7,901                   65,438              923              102,558


2033 306,426      23,317        16,755        16,755           6,510                   65,438              865              96,130


2034 240,987      18,337        13,177        13,177           5,120                   65,438              807              89,703


2035 175,549      13,358        9,599           9,599             3,730                   27,857              408              45,353


2036 147,692      11,238        8,076           8,076             3,138                   18,462              298              33,136


2037 129,231      9,833          7,066           7,066             2,746                   18,462              282              31,323


2038 110,769      8,429          6,057           6,057             2,353                   18,462              266              29,509


2039 92,308        7,024          5,047           5,047             1,961                   18,462              249              27,696


2040 73,846        5,619          4,038           4,038             1,569                   18,462              233              25,883


2041 55,385        4,214          3,028           3,028             1,177                   18,462              217              24,069


2042 36,923        2,810          2,019           2,019             784                       18,462              200              22,256


2043 18,462        1,405          1,009           1,009             392                       18,462              184              20,443


Total 14,087,113 1,071,917 770,255 770,255 299,300 1,446,897 25,593 2,843,707


(1) Tax Factor = Composite tax rate/(1‐Composite tax rate)
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PG&E UOG levelized securitization vs declining 
traditional annual revenue requirements
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Exhibit J
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PG&E UOG excluding fossil 
levelized securitization vs declining traditional


annual revenue requirements
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SCE UOG levelized securitization vs declining 
traditional annual revenue requirements
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Securitization NPV savings are dependent on 
factors besides just interest rates – PG&E


1


Exhibit K
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Securitization NPV savings are dependent on 
factors besides just interest rates – SCE
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RRB upfront issuance cost as a % of principal 
amount estimated to be ~1.2% for large deals


1


Up‐Front Costs COMPARISON
Of Recent Investor‐Owned Utility Securitization Bonds


Issuer:


Date


Principal Amount:


Itemized Costs


Variable Costs (based on principa Amount % of PA Amount % of PA Amount % of PA


Rating Agency Fees 315,000 0.33% 373,550 0.32% 1,601,288 0.12%


Underwriters’ Fee 350,555 0.36% 1,687,000 0.45% 6,789,530 0.52%


SEC Registration Fee 11,472 0.01% 50,180 0.01% 130,335 0.01%


Variable Cost Subtotal $677,027 $2,110,730 $8,521,153


Fixed Costs (independent of principal amount)


Accountant Fees 225,000 220,000 72,159


BondCo Set‐up Cost 6,000 150,000 3,500


Company's Financial Advisor/Str 550,000 290,273


Commissions's Financial Advisor Fees & Expenses 1,600,000


Commission's Legal Fees & Expenses 95,544 1,171,000


 Legal Fees, incl. Issuer's Counse 1,355,000 3,316,104 3,376,504


 Company's Non‐Legal Securitiza 10,000


Marketing and Miscellaneous Fe (1,235) 519,860 36,725


Original Issue Discount 24,090 100,000 51,287


Printing / Edgarizing Expenses 30,000 30,000 78,033


Servicer's Set‐up Cost 50,000 382,833


Trustees Counsel Fees and Expen 47,500 20,000 42,900


Fixed Cost Subtotal $2,296,355 4,451,508 $7,105,214


TOTAL UP‐FRONT COSTS (1) 2,973,382 3.01% 6,562,238 1.74% 15,626,367  (2) 1.21%


(1)           Source: Respective transactions FINAL Issuance Advice Letters (IAL), excluding OID


(2)           Amount from Appendix A to DEF's IAL updated 8/18/2016


7/14/2015 7/14/2014 6/15/2016


$98,730,000 $378,000,000 $1,294,290,000


New Orleans Consumers  DEF


(estimated) (estimated)  (final)
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RRB ongoing costs add about 0.8% NPV


1


 From DEF Attachment 4 Combined Issuance Advice Letter and True Up Adjustment Letter dated 6/16/2016


Duke Energy Florida Principal Amount = $1,294,290,000


Description


Servicing Fee (1) 647,145$               


Return on Invested Capital 201,392 


Subtotal Variable 848,537$              


Administration Fee 50,000 


Auditor Fees 50,000 


Regulatory Assessment Fees 62,500 


Legal Fees 30,000 


Rating Agency Surveillance Fees 50,000 


Trustee Fees 10,000 


Independent Manager Fees 5,000 


Miscellaneous Fees and Expenses 1,700 


Subtotal Fixed 259,200                 


TOTAL ESTIMATED ANNUAL ONGOING FINANCING COSTS 1,107,737$             1,107,737$       
(1)  Low end of the range assumes DEF is the servicer (0.05%).  However, in most RRB transactions, servicing fees in excess 
of incremental costto the utility are credited back to ratepayers, so actual cost may be substantially less than assumed.


NPV $10,339,435
NPV as % of Principal 0.80%


DEF ESTIMATED ANNUAL ONGOING FINANCING COSTS


Annual Amount
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Substantial savings are possible from 
securitization of utility owned generation


1


Exhibit M


Asset Amt.(1) 


Scheduled 
Final 


Maturity WAL (2)


($000) (yrs.) (yrs.) ($000) (% of P.A.)


PG&E Utility Owned Generation Securitization


All Non-CAM(4) Utility Owned Generation (UOG) 4,556,237 20 11.7 1,628,508 35%


All Non-CAM(4) UOG Except Fossil 3,806,104 20 11.7 1,337,475 34%


SCE Utility Owned Generation Securitization


All Non-CAM(4) Utility Owned Generation (UOG) (5) 1,530,000 25 14.9 589,349 41%


41%


(1) Assuming year end 2018 balances
(2) WAL = weighted average life
(3)  Discounted at WACC of 7.69% for PG&E and 7.61% for SCE
(4) Cost Allocation Mechanism
(5) SCE has no fossil Non-CAM generation


NPV Savings(3)


Proprietary







Paul

Typewritten Text

Exhibit N







Paul

Typewritten Text

2







PROSPECTUS SUPPLEMENT TO PROSPECTUS DATED APRIL 20, 2001 


$525,000,000 RATE REDUCTION BONDS, SERIES 2001‐1 


PSNH FUNDING LLC 


Issuer 


PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 


Seller and Servicer 


‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 


            Initial                      Underwriting           Proceeds to    Scheduled        Final 


    Interest       Principal          Price             Discounts and               Issuer        Maturity         Maturity 


Rate                  Amount         (%)          Price ($)      Commissions (%)        (%)(1)(2)         Date       Date 


‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 


Class A‐1       4.57%   $ 75,211,483   99.97979%    $ 75,196,284       0.207573%      99.77222%      5/1/2003       5/1/2005 


‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 


Class A‐2       5.73%   $214,649,395   99.93578%    $214,511,547       0.375000%      99.56078%     11/1/2008    11/1/2010 


‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 


Class A‐3       6.48%   $235,139,122   99.96116%    $235,047,798       0.500000%      99.46116%      5/1/2013     5/1/2015 


‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 


……………………….. 


USE OF PROCEEDS 


The issuer will use the net proceeds from the sale of the bonds to 
purchase the RRB property from the seller and to pay the costs of issuing the 
bonds, including the initial funding of the interest reserve subaccount. The 
seller may apply the net proceeds from the sale of the RRB property in 
accordance with the finance order to reduce its capitalization and to buy 
down purchased power obligations. 
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Filed pursuant to Rule 424(b)(2) 


Registration No. 333-76040 


PROSPECTUS SUPPLEMENT 
To Prospectus Dated January 16, 2002 


$50,000,000 Rate Reduction Bonds, Series 2002-1 


PSNH Funding LLC 2 
Issuer 


Public Service Company of New Hampshire 
Seller and Servicer 


------------- 


Initial Underwriting  Proceeds to  Scheduled    Final 
Interest  Principal Discounts and    Issuer     Maturity    Maturity 
  Rate     Amount    Price (%)   Price ($)  Commissions(%)  (%)(1)(2)     Date Date 
-------- ----------- ---------- ----------- -------------- ----------- ----------- ----------- 
4.58%   $50,000,000 99.972162% $49,986,081     0.407%     99.565162%  February 1, February 1, 


2008 2010 


(1)Before payment of fees and expenses. 
(2)The total price to the public is $49,986,081 and the total amount of the 
   underwriting discounts, commissions and other fees is $353,500. The total 
   amount of proceeds before deduction of expenses (estimated to be $1,480,000) 
   is $49,632,581. 


………………………………………………………………. 


USE OF PROCEEDS 


   The issuer will use the net proceeds from the sale of the bonds to 
purchase 
the RRB property from the seller and to pay the costs of issuing the bonds, 
including the initial funding of the interest reserve subaccount. The seller 
may apply the net proceeds from the sale of the RRB property in accordance 
with the finance order to buy down purchased power obligations. 
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Potential savings from PPA buydown


1


Exhibit P


Buydown Assumptions


Escalation PPA owner cost of capital (hypothetical):


 rates Year 1 Year 2 Source of Capital
Capital 


Structure
Annualized 


Cost


Market Price- $/MWH 1.80% 50 50.9 ….. Common Equity 5.00% 25.00% 1.25% 1.74%
Old Contract Price- $/MWH 0.90% 185 186.7 …..


Long-Term Debt 95.00% 5.53% 5.25% 5.25%
Annual Sales (GWH) 2,000 2,000 …..


Total Capitalization 100.00% 6.50% 6.99%
Cost of Capital


Securitization (20 yr. final maturity) 3.91%
PPA Investor 6.50%
Ratepayer 7.69%


Buydown Potential Savings
($ millions)


Year 1 Year 2
Nominal 


Total
NPV 


@7.69%
NPV @ 
6.5%


Old PPA Rev. Req. 370.0 373.3 …. 5,914 3,398 3,669
Market  PPA 100.0 101.8 …. 1,705 968 1,047


2,517 Buydown Cost
Mkt PPA +10.% 110.0 112.0 …. 1,875 1,064 1,151 51 2% NPV upfront & ongoing costs
20 Year Levelized bond pmt 187.6 187.6 …. 3,751 1,885 2,067 2,569 Principal Amount
Total New Rev Req. 297.6 299.5 …. 5,626 2,949 3,218


Savings 287 449
Savings as % of principal 11% 17%


Prices


Sales


Wtd. Avg. 
Cost of 
Capital 


(WACC)


Pre-Tax 
Cost of 
Capital


Proprietary







NPV savings from PPA buydown may be 
achieved by stretching out securitization


2 Proprietary







 


 
 


 
 


 
 


Exhibit Q 
 
 


Source of Data Used* in Financial Model 
Of 


PG&E and SCE Securitization of UOG 
 
 


PG&E Inputs 
 
  


Input Source 
Capital structure PG&E Advice Letter 3887 
Cost of capital PG&E Advice Letter 3887 
2017 Y/E Rate base amounts for Diablo 
Canyon, hydro, and fossil generation 


PG&E’s response to CCSF Data Request 
#2, questions 5-7 


2017 Y/E Rate base for solar generation PG&E’s 2017 GRC workpapers for Exhibit 
PG&E-10, page 14-2 


Remaining useful lives PG&E’s 2017 GRC workpapers (same as 
above), Table 11-1, beginning on page 11-3


Franchise fee factor PG&E Advice Letter 3894 
 
 
 
 
SCE Inputs 
 
 


Input Source 
Capital structure SCE Advice Letter 3665 
Cost of capital SCE Advice Letter 3665 
2017 Y/E Rate base amounts and 
remaining useful lives 


SCE workpapers in A. 16-09-001, SCE 
workpapers for SCE 9 Volume 2, Chapters 
I and II, pages 133-146 


 
 
 
 
 
 


*Provided to Saber Partners, LLC by California Community Choice Association 
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COMMISSION ON CATASTROPHIC WILDFIRE COST AND RECOVERY  
 
 
 


COMMENTS OF THE  
CALIFORNIA LARGE ENERGY CONSUMERS ASSOCIATION 


 
 


Pursuant to the request of the Commission on Catastrophic Wildfire Cost and Recovery 


(SB 901 Commission) for comments by April 22, 2019, the California Large Energy Consumers 


Association (CLECA)1 submits these comments.   


I. INTRODUCTION 


The SB 901 Commission is assessing the “status of utility liability for damages caused by 


wildfires in California” and will make “recommendations on the equitable distribution of these 


costs.”2  The SB 901 Commission will also examine the “impact of changes in liability” on 


insurance markets and how to mitigate those impacts, as well as make “recommendations on a 


fund to assist in the payment of damages associated with catastrophic wildfires.”3  A critical issue 


for CLECA is how the recovery of costs associated with catastrophic wildfires is balanced against 


concerns about ratepayer costs and continued progress toward California’s climate goals.  CLECA 


recognizes the need to compensate wildfire victims, but we are concerned about costs and the 


                                                      
1 CLECA is an organization of large industrial electric customers of Pacific Gas & Electric Company (PG&E) 
and Southern California Edison Company; CLECA has been active in Commission proceedings since the 
early-to-mid 1980s. Some members take bundled service, some take Direct Access (DA) service, and some 
members take service from Community Choice Aggregators (CCAs). The member companies are in the 
steel, cement, industrial gas, mining, pipeline, cold storage, and beverage industries and share the fact 
that electricity costs comprise a significant portion of their costs of production. The retail costs of 
electricity in California are among the highest in the nation. CLECA members all participate in utility 
demand response programs and energy efficiency programs to mitigate the impact of these high costs on 
the global competitiveness of their products. 
2 Commission on Catastrophic Wildfire Cost and Recovery, Scope of Work. 
3 Id.  
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climate; these are interrelated.  California’s industrial customers compete in out-of-state and 


international markets; accordingly, they cannot just pass higher electricity costs along to their 


customers.  Thus, the level of electricity rates is extremely important to the viability of industrial 


businesses in California.  Electric rates impact the State’s climate goals, because keeping the 


production of cement, steel, minerals, industrial gases, cold storage and beverages in California 


enables their manufacture where energy is cleaner and avoids additional emissions associated 


with transportation from out-of-state facilities.  Since California seeks to avoid greenhouse gas 


leakage in the electric energy sector as part of its climate change policy, it should also be 


concerned about leakage from critical industries moving outside California.   


A key issue for the SB 901 Commission is how to develop an equitable recommendation 


for the recovery of catastrophic wildfire costs that balances competing needs.  These needs are 


reflected in the report, Wildfires and Climate Change: California’s Energy Future, a Report from 


Governor Newsom’s Strike Force (April 12, 2019) (Strike Force Report).  The Strike Force Report 


prioritizes the need for affordable electricity rates (which are necessary to keep industrial 


customers in the State); then it identifies additional needs: to hold the utilities accountable, be 


fair to wildfire victims, equitably spread the burden of catastrophic wildfire damages, lower total 


wildfire costs by improving safety and insurance price signals for risk, support the State’s clean 


energy goals, and be aware of taxpayer contributions.4  The Strike Force Report recommends 


assessing any proposals for stabilizing and sharing catastrophic wildfire costs against these 


principles.5  CLECA agrees with the Strike Force Report that the imperative is “to provide safe, 


                                                      
4 Strike Force Report, at 27-28. 
5 Strike Force Report, at 27. 
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reliable, and affordable power on a sustainable basis”6 and we support use of the Strike Force 


Report’s principles, with a primary emphasis on the first principle.   


The Strike Force Report recognizes that “maintaining low electricity rates is vital”,7 yet 


California’s industrial electricity rates are almost double those of other western states.  For 


example, in January 2019: Nevada’s average industrial rate was 4.94 ¢/kWh; Arizona’s was 5.96 


¢/kWh; Texas’ was 5.25 ¢/kWh; these can be compared to California’s average industrial rate of 


11.43 ¢/kWh.8  The past cost drivers of California’s high rates include the costs of early 


renewable power procurement and related transmission additions as well as major distribution 


infrastructure replacement needs.  Now, the primary driver will be the tens of billions of dollars 


in wildfire costs; these include grid hardening costs to mitigate the risk of catastrophic wildfires, 


past liabilities for catastrophic wildfire damages, and future liabilities for catastrophic wildfires.  


CLECA estimates these three buckets of costs total about $45 billion; that is far too great a cost 


burden for the investor-owned utility ratepayers to bear alone.  These costs must be spread and 


spread broadly to mitigate their impact as much possible.    


The Strike Force Report concludes, “under the status quo, all parties lose.”9  CLECA 


agrees, and we note that utility ratepayers lose the most.  The status quo has to change for 


California to continue its progress on climate goals and allow industry to remain in the State. 


 


                                                      
6 Strike Force Report, at 27. 
7 Strike Force Report, at 17. 
8 U.S. Energy Information Administration: 
https://www.eia.gov/electricity/monthly/epm_table_grapher.php?t=epmt_5_06_a. 
9 Strike Force Report, at 27. 



https://www.eia.gov/electricity/monthly/epm_table_grapher.php?t=epmt_5_06_a
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II. COMMENTS 


1. Wildfire Liability Regime 


a. What, if any, issues exist with the application of the inverse 
condemnation doctrine?  Do they limit the equitable distribution of 
wildfire costs, and if so, how? 


There are issues with the current application of the inverse condemnation doctrine.  It 


should be changed because the doctrine as it is currently applied wrongly and harmfully limits 


the equitable distribution of wildfire costs.  It does this by putting the ultimate burden of 


catastrophic wildfire costs, including damages, on ratepayers.  This is the most significant issue 


with inverse condemnation in CLECA’s view.  As Commissioner Nava asked, “While on the 


[insurance loss] statistics it shows the 275% loss ratio, do we know whether or not that was an 


actual loss?”  The answer was “no, we don’t know.”10  When catastrophic wildfires ignited by 


utility wires damage insured property, insurance companies seek recovery of the damages from 


utilities through inverse condemnation.11  The utility then seeks recovery of those costs from 


ratepayers, and the California Public Utilities Commission will allow the recovery of those costs 


from ratepayers if the utility acted prudently;12 although for 2017 wildfires, per SB 901, these 


costs can be passed onto ratepayers even if the utility was imprudent and the costs are unjust 


and unreasonable.   


While difficult politically, reform of inverse condemnation to a fault-based standard must 


be pursued.  This reform should be understood not as a bailout of unpopular investor-owned 


utilities, but as critically needed ratepayer protection that is vital to the achievement of the first 


                                                      
10 SB 901 Meeting Minutes, 
11 Strike Force Report, at 27-30. 
12 See, e.g., D. 17-11-033 (the infamous denial of cost recovery due to San Diego Gas & Electric Company’s 
“failure to operate and maintain” its system prudently).  
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priority of safe, reliable and affordable power.  As noted in the Strike Force Report, “steep rate 


increases would have adverse consequences for consumers, businesses, and California’s climate 


goals.  Thus, rate increases must be mitigated.”13 


The Strike Force Report shows the significant increase in wildfire damages over the past 


two years, with 2017 reaching close to $20 billion in wildfire damages and 2018 nearing $25 


billion.14  Looking at Pacific Gas and Electric Company (PG&E) and Southern California Edison 


Company (SCE), we have taken liability figures from utility filings where available and have 


conservatively estimated PG&E’s 2018 liability.  Our estimate is that PG&E’s liability for 2017 is 


$14 billion and its liability for 2018 is conservatively estimated at $6 billion,15 SCE’s 2017 liability 


is estimated at $2.9 billion and 2018 is $1.8 billion.16  Under inverse condemnation and SB 901’s 


cap on recovery from utility shareholders of the costs of the 2017 wildfires, these 2017 and 2018 


liabilities will almost certainly be recovered from PG&E and SCE ratepayers. 


CLECA estimates that the combined wildfire liability for PG&E for these two years would 


represent an 18% increase in rates for PG&E bundled primary voltage industrial rates by 2023 


assuming the liabilities for both years were securitized based on a comparison with 2019 rates.  


PG&E bundled primary voltage industrial rates would increase from 16.2 cents per kWh to 19.0 


                                                      
13 Strike Force Report, at 27. 
14 Strike Force Report, at 26, Figure-09.  The source of these numbers in the Strike Force Report is not 
provided.  CLECA therefore has no knowledge of the basis of the 2018 figure and cannot verify its 
accuracy. 
15 If PG&E’s 2018 liability were ultimately found to be higher, the rate impacts of course would increase 
commensurately. 
16 See Appendix 1, CLECA Revised Impact of Wildfire Costs on Industrial Customers.  We focus on the rate 
impacts on industrial customers but note that ALL customer classes will be unfairly burdened with these 
wildfire damages costs.  Ratepayers did not cause these fires but are forced under the current regime to 
pay not only for the grid hardening costs to mitigate the risk of catastrophic wildfires, but also for the 
damages caused by catastrophic wildfires associated with utility infrastructure. 
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cents per kWh.  This represents a bill increase of $357,000 per year for an average PG&E primary 


voltage industrial customer.   


For SCE, the combined wildfire liability for these two years would represent a 5% increase 


for SCE bundled primary voltage industrial rates by 2023 assuming the liabilities for both years 


were securitized based on a comparison with 2019 rates.  SCE bundled primary voltage industrial 


rates would increase from 12.6 cents per kWh to 13.3 cents per kWh by 2023.  This represents a 


bill increase of $52,000 per year for an average primary voltage industrial customer.   


These estimated industrial ratepayer cost increases are just for the 2017 and 2018 


wildfire damages, and they are steep cost increases.  CLECA notes that utility ratepayers will also 


bear significant rate increases associated with grid hardening costs to mitigate the risks of 


catastrophic wildfires sparked by utility infrastructure.17 


b. What benefits, if any, are provided by the current application of the 
inverse condemnation doctrine? 


A possible benefit appears to be that it provides compensation to wildfire victims.  Based 


on the testimony provided by wildfire victims to date and PG&E’s bankruptcy, that compensation 


is not assured, nor is it timely. 


c. What, if any, changes to the utility wildfire liability regime do you 
recommend, and what are the consequences of these changes?  


CLECA strongly recommends that the utility wildfire liability regime be changed pursuant 


to the Strike Force Report’s concept of moving to a fault-based system.18  The consequences of 


such a change would be to limit the anticipated steep rate increases under the current regime 


                                                      
17 See Appendix 1, CLECA Revised Impact of Wildfire Costs on Industrial Customers. 
18 Strike Force Report, at 36-37. 
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and align with bedrock legal principles of fault and negligence.  As TURN stated, it also “makes 


sense to fund property losses with property insurance.”19  If changes to the utility wildfire regime 


cause problems for homeowners in obtaining fire insurance, there also may be other approaches 


available to dealing with the provision of fire insurance; this could be done through a state-run 


entity similar to the California Earthquake Authority that was formed to address difficulties that 


property owners had in obtaining earthquake insurance after several catastrophic earthquakes 


occurred. 


2. Insurance  


CLECA does not have insurance industry expertise, and offers limited comments in this 


section informed by the presentations and testimony to date before the SB 901 Commission.   


a. What actions can improve utility access to affordable wildfire 
liability insurance?  


CLECA has no comment on this question at this time. 


b. What actions can ensure that local governments, homeowners, and 
businesses are adequately insured for wildfire loss? What actions 
can improve availability and affordability of homeowners’ and 
commercial insurance?  


Based on the testimony and presentations at the April 3, 2019 SB 901 Commission 


hearing, CLECA recommends establishment of a state-run data agency, similar to the state 


agency that studies hurricanes in Florida.  Empirical, data-driven analysis by scientists, engineers, 


and sophisticated modeling that examines topography, forest and vegetation conditions, 


weather, climate, etc., should inform the determination of risk of property damage from 


catastrophic wildfires; it would also be helpful for zoning, land use, and planning purposes.  


                                                      
19 Testimony of Mark Toney, TURN, at SB 901 Commission Meeting, April 3, 2019.  
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3. Financing Mechanisms  


a. What specific problems related to wildfire cost assignment and 
recovery should a dedicated wildfire fund or other financial 
mechanism address?  


It is very important that wildfire costs be recovered broadly, not just from the customers 


of investor-owned utilities (IOUs).  The current inverse condemnation policy creates an undue 


burden on utility ratepayers since they will pay any costs passed through to the utilities that have 


not been found to be imprudently incurred.  Moreover, for IOUs, even if the costs of 2017 


wildfires ignited by utility infrastructure are found imprudent, ratepayers will bear the cost of 


maintaining utility financial solvency per the stress test process.20  We note that IOUs make up 


only about 65 percent of the electrical usage statewide, with the balance being made up of 


publicly-owned utilities (POUs), electric cooperatives, and other governmental agencies.21   


If a Catastrophic Wildfire Fund as proposed in the Strike Force Report is to be adopted, 


participation should not be limited to the IOUs.  All utilities and other load serving entities use 


long distance transmission to import power and part of this transmission covers fire-prone 


terrain, including transmission owned by POUs.  Federal energy policy requires open access to 


the transmission grid, so while the transmission line may be owned by one company, the 


benefits of the transmission system accrue to all electric customers.  We support the mandatory 


funding of a Catastrophic Wildfire Fund by all utilities, rather than allowing POUs to only 


                                                      
20 SB 901 for 2017 wildfire costs requires the CPUC to perform a financial stress test regarding amounts of 
wildfire costs that the shareholders are required to bear because they are not found to be reasonable.  If 
the utility is unable to bear all of the costs associated with disallowed wildfire costs because of its 
financial health, ratepayers would be required to pay the portion that the utility is unable to afford. 
21 California Energy Commission, 2017 electric industry statistics. 
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participate on a voluntary basis.  In addition, there should be contributions from other sources, 


such as insurance companies, government entities as appropriate, etc.   


We note that the Strike Force Report states that taxpayers have already footed the bill 


for substantial wildfire-related costs.22  However, unless inverse condemnation is eliminated, 


governmental entities can seek recovery from the utilities for any expenses associated with 


wildfires involving utility equipment.  Thus, while governmental entities like CalFIRE and local fire 


agencies as well as FEMA do incur costs of administration and staffing, costs specifically related 


to these wildfires associated with electric equipment will be reimbursable unless inverse 


condemnation is changed.  The SB 901 Commission should recognize that utility ratepayers are 


the ones who ultimately bear the burden now of the costs to fight catastrophic wildfires sparked 


by utility infrastructure; as with liability costs, the amount the taxpayers actually pay for those 


costs of CalFIRE and other agencies under inverse condemnation must be clearly understood and 


addressed to rectify the current inequitable, untenable situation. 


b. What financial mechanism(s) best address the problems you identify 
within the current liability and insurance regimes? Please provide as 
much detail as possible regarding proposals (e.g. What liabilities 
would be covered? Who are the involved parties? What is the 
administrative structure? How is it capitalized and funded? What 
level of capitalization is needed? How would subrogation and 
damage claims be handled? Is it scalable and how? What are the 
consumer impacts? What are the risks to the proposed approach?)  


The Strike Force Report proposes three approaches to addressing funding for wildfire 


liability costs.  These are distinct from wildfire mitigation costs, for which the IOUs have 


proposals before the CPUC.  These are a liquidity-only fund, replacement of inverse 


                                                      
22 Strike Force Report at 2-3. 
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condemnation with fault-based liability, and a catastrophic wildfire fund.  These are discussed at 


pages 34-39 of the Strike Force Report.  Clearly, these are not mutually exclusive. 


Liquidity-Only Fund.  We have some concerns about the liquidity-only fund and oppose 


any proposal to only implement this concept.  It is proposed as a liquidity-only fund “to cover 


utility costs to pay claims after a determination of cause and before a determination of cost 


recovery.”23  The CPUC would have to create a cost recovery standard to determine when costs 


can be recovered in rates and, if the standard is met, ratepayers would reimburse the fund.  If 


the standard is not met, ratepayers would not pay.  We have a number of questions regarding 


this fund. 


It is not clear to us who would be responsible for paying if the standard is not met but the 


utility is found under a financial stress test to be unable to repay the liquidity-only fund.  


Furthermore, the details associated with the liquidity fund are unclear.  For example, there is no 


description of the process for gaining access to any such fund by the various potential claimants.  


Furthermore, it is unclear as to what types of costs the liquidity-only fund would be available to 


reimburse.  Also, there is no indication of the priorities for disbursements among the various 


entities that would seek moneys, i.e., insurance companies seeking subrogation, un- and under-


insured claimants, local governments, etc.  Finally, it is unclear as to the time-frame during which 


liquidity would be necessary, the level of funding that would be considered sufficient amount, 


and the means by which the liquidity-only fund would be funded.   


Catastrophic Wildfire Fund.  The catastrophic wildfire fund would be used as a “buffer to 


absorb a significant part of wildfire liability funds that might otherwise be passed on to 


                                                      
23 Strike Force Report at 37. 
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ratepayers and provide time for mitigation”.24  The Report expects that shareholders would also 


contribute to the fund.  It says utilities would have access to the funds to pay claims against 


them.  However, if the utility is in financial difficulty, is not paying dividends, and has a very low 


stock value, it is not clear to us what source of funds the shareholders would use to contribute to 


the catastrophic wildfire fund and how the fund is to be repaid. 


The rate impacts associated with the Catastrophic Wildfire Fund depend in part on its 


size, how rapidly moneys are place into the fund, and whether the fund is paid for by only 


customers of IOUs or whether it is paid for more broadly.  Consider the following example:25 a 


Catastrophic Wildfire Fund is created and only IOU ratepayers are asked to fund it, at an initial 


$20 billion level.  If the fund revenues were raised by imposing higher rates over a 5-year period 


on customers of all three IOUs based on the sales to their distribution customers, then the rate 


impact would be 2.2 cents per kWh; this would amount to an increase of $276,000 per year26 for 


an average PG&E primary voltage industrial customer.  In contrast, if the same rate burden were 


spread to all usage statewide including POUs, cooperatives, and other governmental agencies, 


the rate impact would be only 1.4 cents per kWh and the cost burden to an average PG&E 


primary voltage industrial customer would be reduced to $179,380.   


If the amount of the catastrophic wildfire fund were securitized over 10 years at 3% and 


collected from only the IOU ratepayers, the rate impact would be 1.3 cent per kWh, which would 


                                                      
24 Strike Force Report at 37. 
25 See Appendix 1, CLECA Revised Impact of Wildfire Costs on Industrial Customers.   
26 A much larger industrial customer, such as those connected at the subtransmission voltage, with higher 
energy requirement would pay on average about $981,000 more per year.  
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amount to an increase of $162,000 per year,27 for example, for an average PG&E industrial 


customer.  In contrast, if the same rate burden were spread to all usage statewide including 


POUs, cooperatives, and other governmental agencies, the rate impact would be only 0.8 cents 


per kWh and the cost burden to an average PG&E primary voltage industrial customer would be 


reduced to $105,144. 


Limits to Securitization.  It appears that the Strike Force Report is considering funding 


both the liquidity-only fund and the catastrophic wildfire funds through the issuance of debt 


secured by guaranteed obligations of ratepayers via legislation, aka securitization.  The Strike 


Force Report states: “like the liquidity-only fund, an extended DWR charge could be dedicated to 


support the claims paying resources of the wildfire fund”.28  This clearly refers to securitization 


but there is no indication that the answers to many questions regarding its feasibility were 


sought.   


There are limits to how much can be securitized and over what time period, both of 


which affect rates. For example, the DWR energy crisis bonds securitized only $11.2 billion in 


power purchase contract costs and did so over a 20-year period.  In contrast, the wildfire 


liabilities for the 2017/2018 period could easily be twice as big and is quite likely to be bigger if 


one considers the possibility of future wildfires.    


We note that in the testimony of Saber Partners’ Paul R. Sutherland, on behalf of the 


California Community Choice Association in the CPUC’s R. 17-06-026, his Exhibit C shows $49 


billion of securitizations in the US over 64 separate projects for over two dozen utilities from 


                                                      
27 A much larger industrial customer, such as those connected at the subtransmission voltage, with higher 
energy requirement would pay on average about $575,000 more per year. 
28 Strike Force Report at 38. 
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1997 to 2016, the largest of which was for roughly $4 billion.29  Depending on whether the 


amount to be securitized is the past utility exposure for 2017-2018 of roughly $20 billion or a 


potentially significantly larger exposure including future fire risk, it should not be assumed that 


this amount of securitization is feasible.  Furthermore, it is not clear that a term of 20 years for 


such a large exposure would be viable or what would be the possible interest rate.  The shorter 


the recovery term, the higher the charge to recover the cost.  On the other hand, the longer the 


term, the higher the associated interest rate is likely to be.  Additionally, longer terms may make 


obtaining securitization even more difficult. 


4. Community and Wildfire Victim Impacts  


CLECA struggles to adequately express our sympathy and support for the wildfire victims; 


we recognize their tremendous loss and near-impossible situation.  We must also recognize, 


however, the need to send appropriate signals regarding risk, as noted by Commissioner Jones at 


the February 25, 2019 hearing:  


[C]limate change is real, it is happening, and is only going to get worse.  We have to think 
about the implications associated with masking various signals [from] markets in terms of 
that real risk. So there is a balance to be struck between trying to equitably address costs 
associated with catastrophic wildfires and socialize them, but also give some attention 
and thought to whether in doing so we are masking signals necessary to be sent by 
markets, so that people understand these risks are real and they have real consequences.  
In addition to options, we need to give some thought to whether those options are 
actually reasonable and make sense in the context that we are in.30   


a. What are the specific needs of communities and wildfire victims in 
considering how costs are socialized?  


                                                      
29 See Appendix 2. 
30 SB 901 Commission Feb. 25, 2019 Meeting Minutes, at 7. 
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CLECA believes that most if not all wildfire victims are also ratepayers.  To the extent the 


wildfire victims are ratepayers, their specific needs are aligned with the need of all ratepayers for 


safe, reliable and affordable power.  The SB 901 Commission should recognize the ratepayer 


burden on wildfire victims in considering how costs are socialized, in addition to the specific 


need for timely and just compensation of wildfire victims. 


b. What are the specific needs of communities and wildfire victims in 
considering a potential wildfire fund or other financial mechanism?  


Based on the testimony of the wildfire victims and community representatives at the SB 


901 Commission hearings, CLECA believes that a potential wildfire fund needs to be able to 


provide timely compensation to the victims.  


5. Miscellaneous   


a. Do you have other recommendations for ways to reduce wildfire 
damage and costs that the Commission should consider?  


The SB 901 Commission’s scope of work recognizes the need to “be mindful of additional 


policy areas that play a key role in preventing, responding, and exacerbating wildfires” and lists 


related policy areas of “land use planning; forestry and vegetation management.”31  The final 


report should encourage the Legislature to address necessary reforms for land use and zoning, 


including planning for evacuation in high fire threat areas.   


b. Do you have other recommendations to ensure a more equitable 
distribution of wildfire costs and liabilities that the Commission 
should consider?  


We ask the SB 901 Commission to keep in mind that IOU ratepayers must bear very 


significant costs associated with hardening the transmission and distribution systems.32  Based 


                                                      
31 Commission on Catastrophic Wildfire Cost and Recovery Scope of Work.  
32 See Appendix 1, CLECA Revised Impact of Wildfire Costs on Industrial Customers.   
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on the 2019 IOU Wildfire Mitigation Plans before the California Public Utilities Commission,33 we 


estimate that the costs associated with the hardening of the system likely represent a total cost 


of $12.6 billion for PG&E and $3.7 billion for SCE over a five-year period (2019-2023).  Thus, 


industrial ratepayers on PG&E’s system face forecast rate increases between 7-14 percent, and 


on SCE’s system between 4-6 percent, just associated with hardening the system. 


The ratepayers for these two utilities also face likely liability for the wildfire losses in 2017 


and 2018.  If hypothetically, the combined 2017 and 2018 PG&E wildfire liability were paid for by 


ratepayers using a 10-year securitization at 3 percent, this would represent an 18 percent 


increase in rates for PG&E primary voltage industrial customers.  If hypothetically, the combined 


2017 and 2018 SCE wildfire liability were paid for by ratepayers using a 10-year securitization at 


3 percent, this would represent a 5 percent increase in primary voltage industrial rates. 


If the cost of hardening the system and the liability for the 2017 and 2018 wildfire losses 


were passed to ratepayers, PG&E primary voltage industrial ratepayers could face combined rate 


increases of as much as 5.2 cents per kWh, bringing their rates up to 21.3 cents per kWh in 2023.  


SCE primary voltage industrial ratepayers could face combined rate increases of as much as 1.42 


cents per kWh, bringing their rates up to 15.2 cents per kWh in 2023.  For comparison purposes, 


if that same company was located in Nevada, it would currently pay 4.94 cents per kWh; in 


Arizona it would currently pay 5.96 cents per kWh; and in Oregon it would currently pay 6.01 


cents per kWh. 


                                                      
33 See R. 18-10-006. 
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III. CONCLUSION 


CLECA appreciates the opportunity to offer these comments and hopes they help inform 


the SB 901 Commission’s consideration of these difficult issues and development of its report.  


We recommend the SB 901 Commission’s report support reform of the inverse condemnation 


doctrine to a fault-based standard, establishment of a data agency to inform the calculation of 


wildfire risk and a Catastrophic Wildfire Cost Recovery Fund that is broadly funded by utility 


shareholders and ratepayers, POUs, and contributions from insurance companies profits, in 


addition to the limitations on subrogation claims.   


Respectfully submitted, 
 
Buchalter, A Professional Corporation 


By:  


Nora Sheriff  
Counsel to the  
California Large Energy Consumers Association 


 
April 22, 2019 





		I. introduction

		II. comments

		1. Wildfire Liability Regime

		a. What, if any, issues exist with the application of the inverse condemnation doctrine?  Do they limit the equitable distribution of wildfire costs, and if so, how?

		b. What benefits, if any, are provided by the current application of the inverse condemnation doctrine?

		c. What, if any, changes to the utility wildfire liability regime do you recommend, and what are the consequences of these changes?



		2. Insurance

		a. What actions can improve utility access to affordable wildfire liability insurance?

		b. What actions can ensure that local governments, homeowners, and businesses are adequately insured for wildfire loss? What actions can improve availability and affordability of homeowners’ and commercial insurance?



		3. Financing Mechanisms

		a. What specific problems related to wildfire cost assignment and recovery should a dedicated wildfire fund or other financial mechanism address?

		b. What financial mechanism(s) best address the problems you identify within the current liability and insurance regimes? Please provide as much detail as possible regarding proposals (e.g. What liabilities would be covered? Who are the involved parti...



		4. Community and Wildfire Victim Impacts

		a. What are the specific needs of communities and wildfire victims in considering how costs are socialized?

		b. What are the specific needs of communities and wildfire victims in considering a potential wildfire fund or other financial mechanism?



		5. Miscellaneous

		a. Do you have other recommendations for ways to reduce wildfire damage and costs that the Commission should consider?

		b. Do you have other recommendations to ensure a more equitable distribution of wildfire costs and liabilities that the Commission should consider?





		III. CONCLUSION
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Testimony of Rex Frazier, Personal Insurance Federation of California 


before 
SB 901 Wildfire Cost and Recovery Commission, 


March 13, 2019 – Redding, California 
 
 


Commissioners, 
 
My name is Rex Frazier. I’m the President of the Personal Insurance Federation 
of California, representing admitted market insurers on residential property 
insurance issues. The admitted market, which means insurers voluntarily writing 
insurance after receiving a customer application, is presently insuring over 98% 
of the approximately 11.5 million insured structures in California.  
 
The admitted market also provides a financial back-stop for high-risk properties, 
known as the California FAIR Plan. The FAIR Plan provides property owners 
guaranteed access to fire insurance. All admitted homeowners’ insurers are 
required to be members of the FAIR Plan as a condition of doing business in 
California, and the FAIR Plan operates without any state financial support. If the 
FAIR Plan is short of funds, it will assess admitted insurers, as required. Of the 
123,000 properties insured by the FAIR Plan, only 34,000 are located in brush 
areas with medium- or extreme-brush exposure. 
 
The 18,000 homes not served by admitted insurers (either directly or through 
the FAIR Plan) are served by the non-admitted market.  
 
These three elements, the admitted market, FAIR Plan and non-admitted 
market, collectively, comprise the private property insurance system in 
California. Following a major fire, this system executes a massive claims 
response – which typically involves bringing hundreds of people from across the 
country who are willing to move to California for months, and sometimes in 
excess of a year, to serve people impacted by the fires. 
 
When a fire is caused by a third party, property insurers begin the claims-
payment process as well as the subrogation process. Subrogation is a common 
process where both private and government payors answer the call of people to 
whom they owe a duty, and then seek to recover those payments from the party 
causing the damage. This happens every day in the auto insurance industry, 
where a customer makes claim with his or her collision insurer and then that 
insurer seeks to recover from the at-fault driver’s liability insurer. The Medi-Cal 
program does this every day, paying for indigent health care and then seeking 
recovery from those who caused the harm (often times an insured driver). 
 
This subrogation process applies equally on the rare occasion that a utility 
causes a fire. Wildfire plaintiffs, including subrogating insurers, have repeatedly 
settled claims arising from utility-caused fires. This practice had never received 
significant public attention until late 2017, after the California Public Utilities 
Commission found that San Diego Gas & Electric did not reasonably operate its 
facilities prior to its 2007 wildfires and, as a result, denied SDG&E’s application 
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to socialize across its ratepayers the remaining fire costs that exceeded its commercial 
insurance recoveries.  
 
While the 2018 legislative session prominently featured a debate about whether the Takings 
Clause should apply to investor owned utilities, that debate obscured the real problem facing 
the IOUs, which is how the 2017 PUC decision disrupted the widely-held market assumption 
that all excess liabilities of an IOU would automatically be socialized across the ratepayer base 
– particularly when that PUC decision was so close in time to the massive potential liabilities 
accruing after the Tubbs Fire in Santa Rosa. For the first time, investors realized that a 
California IOU could face a large unfunded liability if the PUC determined, after the fact, that an 
IOU imprudently caused the damages. This risk exists whether or not plaintiffs sue using their 
constitutional rights to an inverse condemnation claim, or more traditional causes of action, 
such as negligence. 
 
In 2018, we urged parties to focus on developing “brighter line” PUC standards for when, and 
how, an IOU should be permitted to socialize its unfunded liabilities. Every regulated company 
deserves a clear legal standard for evaluating its conduct. Such standards allow managers to 
develop proper goals and supervise towards achieving them. The standards applied to SDG&E 
in 2017 left them claiming unfair surprise, and this surprise rippled across the investor 
community. While SB 901 included changes to the process for determining prudent behavior, it 
retained much more ambiguity than is present in a more traditional negligence analysis. 
 
An additional concept on how to better socialize utility wildfire liabilities is the emerging 
consideration of a utility excess liability fund. We encourage serious deliberation of such a 
funding mechanism. While there are many details to such an approach, the concept is 
straightforward: after determining, first, a utility’s self-insured retention (meaning the fire risk it 
retains) and, second, the preconditions necessary for claiming to a catastrophe pool (such as 
compliance with a wildfire mitigation plan), a utility could tap pooled funds to pay for 
catastrophic liabilities it causes. There are many options for how to capitalize such a fund, and 
many conversations occurring outside of this forum. We remain committed to being an active 
participant in these discussions and responding to the Governor’s challenge to develop the 
framework for a solution in the very near future. 
 
Thank you for this opportunity to participate. 
 


 
 
 
 








	
	


Commission	on	Catastrophic	Wildfire	Cost	and	Recovery	Meeting	
April	3,	2019,	10:30	a.m.–2:00	p.m.,	Sonoma	County	Board	of	Supervisors	Meeting	Chambers	


	
Abbreviated	historical	highlights	based	on	United	Policyholders’	engagement	in	the	aftermath	of	
Catastrophic	Wildfires	in	CA.	1991	to	present.		Amy	Bach,	Co-Founder,	Exec.	Director.		info@uphelp.org	
	


- 1991	Oakland/Berkeley	firestorm.		Recovery	challenges	included	underinsurance,	
improper/inconsistent	claim	handling,	GRC/ERC/ACV	confusion	and	frustration,	construction	
cost	demand	surge	pricing,	available	temporary	housing,		exclusions	for	upgrades	mandated	by	
building	codes,	disputes	over	betterment	in	the	rebuild	process.	


	
- Residents	in	the	region	experience	problems	with	non	renewals,	UP	and	the	City	of	Oakland	


launch	Match-UP,	a	program	to	connect	homeowners	with	insurers	willing	to	insure	their	
properties.			Program	serves	it	purpose,	goes	away.	


	
- Legislature	enacts	residential	disclosure	(Ins.	Code	10102),	Fair	Claims	Settlement	Practices.	


Regulations	CCR	2695	et	seq.			Marketplace	changes	include	disappearance	of	GRC,	ERC	
becomes	the	recommended	norm.		ISO	forms	continue	to	prevail.	


	
- Wildfires	in	1993,	2003,	2007,	2009	in	San	Diego	and	Los	Angeles	regions.		Competitive	


market	continues,	Fair	Plan	grows,	CDI	continues	working	to	improve	California	Fair	Plan	in	
light	of	consumer	problems	related	to	Fair	Plan	products.			


	
- Legislature	mandates	2	years	of	ALE	and	various	other	disaster	insurance	consumer	


protections	
	


- 2016	UP	hears	from	then	Assemblyman	Obernalte’s	office:		“Rates	are	going	up	600%	in	the	
area	and	Assemblyman	Obernalte's	own	home	insurance	was	dropped.”		UP	steps	up	
monitoring	of	availability	of	home	insurance,	engages	w/CDI,	urges	a	statewide	data	call,	
conducts	our	own	survey.	
http://www.uphelp.org/sites/default/files/blog/2017hosurveyca.pdf			


	
- Governor’s	Tree	Mortality	Task	Force	creates	an	Insurance	Subgroup	that	meets	regularly	in	


Sacto.	UP	participates	and	advocates	for	private	market	solutions,	urges	insurers	invest	in	
mitigation	research	and	provide	support	to	their	insureds	–	“Partner	don’t	punish.”		UP	
strongly	opposes	proposal	to	segment	wildfire	risk	from	standard	form	home	policies.	UP	
intervenes	in	a	rate	proceeding	to	challenge	the	weight	and	impact	of	FireLine	scoring	etc.	


	
- UP	partners	with	a	B	Corp	to	create	a	new	version	of	the	Match-UP	program.		


https://www.uphelp.org/insurance-finder	
	
- 2017	and	2018,	Horrendous	wildfire	destruction	in	North	Bay	(Atlas,	Tubbs,	etc.)	SoCal	(Lilac,	


Thomas,	Woolsey,	Hill	etc.)		Legislature	enacts	more	disaster	insurance	consumer	protections.	
Non-standard	(ISO)	home	insurance	forms	emerging	that	are	problematic.		Limits	on	smoke	
damage,	etc.		See	attachment.	
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Policy Endorsements 
FARMERS 


INSURANCE 


Important Information About Your Policy 


The new Amendatory Endorsement - Limitation of Liability for Wild Fire Smoke, Soot, Char, Ash , Odor Damage -J6965A 1st Edition 


(J6965A) is now part of your policy. Th is endorsement modifies your policy. A brief summary of the changes made by this J6965A 


Amendatory Endorsement as compared to your policy is set forth below. This is a reduction in coverage. Please carefully read this 


notice, this endorsement and your policy to determine how this endorsement changes your policy and the coverage now provided. 


Please keep this endorsement with your other insurance papers. 


Below is a brief summary of the changes made by this endorsement. 


• This endorsement adds a Limit of Liability of $5,000 to your policy. The" Limit" applies to limit what we will pay under the policy for all 


loss resulting from Wild Fire Damage. 


• Under A. Wild Fire Odor, Smoke, Soot, Char and Ash, of this endorsement, we added definitions for Wild Fire and Wild Fire Damage 


which apply only to Section I -Property coverage. Note that Wild Fire Damage does not include actual burn damage or heat damage 


to covered property by a wild fire. 


• Under B. Limited Coverage of Wild Fire Damage, of this endorsement: 


• The following are subject to the $5,000 Limit of Liability: sudden and accidental direct physical loss or damage to covered 
property, Fair Rental Value, Loss of Rents, or Additional Living Expense coverage; Other or Additional Coverage or any Extension 


of Coverage per the terms of those coverages. 


The limit of liability also includes the costs and expenses required to clean visible wild fire matter from your property or to 


neutralize or deodorize a smoke odor from a Wild Fire. 


• The limit of liability does not include any coverage for loss or expenses incurred by you because you were prohibited by a civil 
authority from use of the residence premises because of a Wild Fire. An example of such prohibited use would be expenses 


incurred due to a mandatory evacuation. 


We do not cover or pay to clean Wild Fire smoke, soot, char, ash, debris and other matter which is not visible to the unaided 


human eye. 


We do not cover or pay to neutralize or deodorize wild fire smoke odor unless the smoke odor remains on your property for thirty 


(30) days after the wild fire has been fully contained as announced by the fire agency responsible for suppression of the fire. 


The Limit of Liability is a total aggregate limit per policy period, applies without regard to the number of buildings, other or 


separate structures or the amount of personal property insured by your policy, is not additional insurance, and does not increase 


the coverage limits of any coverage provided in this policy. 


The policy deductible as set forth in your policy applies to all loss, damage or expense payable under this endorsement. 


• Under C. Dispute Resolution of this endorsement, a new dispute resolution is introduced. 


• The Appraisal clause in your policy does not apply to resolve disputes as to the existence of Wild Fire Damage or to determine the 


types of repairs or remediation needed or to value the costs to repair, replace or re mediate Wild Fire Damage. 


Since the policy with all of its endorsements (including the one below) is your contract with us, it takes precedence over any other 


explanatory supplement, including th is opening notice. If you have any questions about these changes or other insurance needs please 


contact your Farmers® agent. 
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Page 1 of 3 







Policy Endorsements (continued) 


Limitation of Liability for Wild Fire Smoke, Soot, Char, Ash, Odor Damage 
(J6965A - 1st Edition) 


Limit of Liability: $5,000 


This endorsement adds a Limit of Liability (the "Limit") to your policy. The" Limit" applies to limit what we will pay under the policy for all 
loss,.damage and costs caused by, arising from or incurred as a result of Wild Fire Damage. 


A. Wild Fire Odor, Smoke, Soot, Char and Ash. 


For purposes of this endorsement, and applying only to Section I - Property coverage: 


Wild fire includes but is not limited to brush fires, grass fires and timber fires, or any combination fueled by timber, scrub, brush, 
grass, or any other type of vegetation. However, structures may also be burned in a wild fire. 


Wild Fire Damage means any type of visible to the unaided human eye smoke, soot, char, ash, particles, particulate matter, 
material or other byproduct or debris (all wild fire matter), or odor that is produced, emitted or released during or directly 
resulting from or following a wild fire event. Wild Fire Damage does not include actual burn damage or- heat damage to covered 
property by a wild fire. 


B. Limited Coverage of Wild Fire Damage. 


We will pay up to the above stated "Limit" for all: 


1. sudden and accidental direct physical loss or damage to covered property; 


2. Fair Rental Value, Loss of Rents, or Addit ional Living Expense coverage; and 


3. Other or Additional Coverage or any Extension of Coverage per the terms of those coverages; 


caused by, resulting from, contributed to or consisting of Wild Fire Damage from a wild fire event. The" Limit" also includes the costs 
and expenses required to clean visible wild fire matter from your property or to neutralize or deodorize a smoke odor from a wild fire. 
If covered in your policy, the "Limit" does not include and does not limit any coverage for loss or expenses incurred by you because 
you were prohibited by a civil authority from use of the residence premises because of a wild fire. 


We do not cover and we do not pay to clean Wild Fire smoke, soot, char, ash, debris and other matter which is not visible . We do not 
cover and we do not pay to neutralize or deodorize wild fire smoke odor unless a smoke odor remains on your property for thirty (30) 
days after the wild fire has been fully contained as announced by the fire agency responslble for suppression of the fire. 


The "Limit": 


1. is a total aggregate limit per policy period; 


2. applies without regard to the number of buildings, other or separate structures or the amount of personal property insured by 
this policy; 


3. is not additional insurance; and 


4. does not increase the coverage limits of any coverage provided in this policy. 


The policy deductible as set forth in your policy applies to all loss, damage or expense payable under this endorsement. 


Except as expressly provided otherwise herein, th is "Limit" limits what we will pay under all coverages provided under the policy, 
including by way of example but not limited to coverage for fire or smoke, and including whether the coverage is by way of an express 
coverage grant or is by way of an exception to an exclusion or uninsured type of damage. 


C. Dispute Resolution. 
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Liberty Utilities (CalPeco Electric) LLC 
933 Eloise Avenue 


South Lake Tahoe, CA  96150 
Tel: 800-782-2506 


     Fax: 530-544-4811 


 


 


April 26, 2019 


 


 


VIA EMAIL ONLY 


 


Commission on Catastrophic Wildfire Cost and Recovery  


Governor’s Office of Planning and Research  


1400 10th Street  


Sacramento, CA 95814 


 


Dear Commissioners: 


Liberty Utilities (CalPeco Electric) LLC (“Liberty CalPeco”) appreciates this opportunity to 


provide input on important wildfire-related issues in response to the Commission’s Request 


for Comments. The impact of wildfires in California is a major issue in which we are keenly 


interested. We generally concur with the recommendations made by Edison Electric Institute 


(“EEI”) and in its April 22, 2019 Comments.1 


Background on Liberty CalPeco 


Liberty CalPeco serves approximately 49,000 electric customers in California in and around 


the Lake Tahoe Basin. We provide electric distribution service in portions of the counties of 


Nevada, Placer, Sierra, Plumas, Eldorado, Mono, and Alpine in the State of California, with 


almost 80 percent of customers located in the Lake Tahoe Basin.  


In addition to the considerably smaller customer base, the location, climate and terrain of 


Liberty CalPeco’s California service territory pose special challenges and differentiate 


Liberty CalPeco greatly from the three major California electric utilities (Pacific Gas and 


Electric Company (“PG&E”), Southern California Edison Company (“SCE”), and San Diego 


Gas & Electric Company (“SDG&E”)). Liberty CalPeco’s service territory extends from 


Portola in the north to Markleeville and Topaz Lake in the south. The terrain throughout is 


mountainous and heavily forested. Consequently, the threat of wildfires has been a focus for 


a very long time.  


                                                           
1  Comments of the Edison Electric Institute to the on Catastrophic Wildfire Recovery  (April 22, 


2019) (“EEI Comments”). 
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California’s Wildfire Liability Regime and the Regulatory Compact  


As EEI outlined in its comments, “Financially healthy investor-owned utilities have been and 


will be critical to ensuring continued and increased investments in clean energy and wildfire 


hazard mitigation for the benefit of all Californians.”2 However, as explained below, the 


current wildfire liability regime in the State is inconsistent with the cost-recovery framework 


set forth by the California Public Utilities Commission (“CPUC”). This has led to a 


breakdown of the regulatory compact that the State has leveraged in the past to accomplish 


its ambitious clean energy and other policy goals. 


This regulatory compact held that, in exchange for serving all customers, the investor -owned 


utilities (“IOUs”) would be allowed to charge rates that reflect their costs of providing 


service to their customers plus a regulated return on their investments. These “cost -of-


service” rates provide investors the confidence that their investments will be repaid and that 


there will be a return on their equity. This ability to attract investors to supply capital is 


crucial to enabling IOUs to promote important State policy objectives and to engage in the 


extensive wildfire mitigation and resilience efforts. 


However, California’s IOUs are currently under significant financial stress because of the 


State’s unique inverse condemnation doctrine that effectively holds utilities strictly liable for 


all catastrophic wildfire damages, regardless of fault or foreseeability. In California, 


therefore, the costs to serve all electricity customers include third-party damages relate to 


wildfires. For Liberty CalPeco, whose customer base is largely located in the high wildfire 


hazard wildland-urban interface, the need to incorporate third-party wildfire damages into its 


cost-of-service rates is of vital importance. Yet, as discussed below, the current cost recovery 


framework before the CPUC is fundamentally inconsistent with wildfire liability regime, 


leading to an unsustainable situation effectively requiring IOUs to act as the de facto 


backstop insurer for all property owners in the State. 


Any successful comprehensive solution addressing wildfire risk therefore will necessarily 


require the restoration of the regulatory compact. This requires a solution that addresses both 


fronts: we must both shrink the overall size of the liabilities to which the utilities are exposed 


for catastrophic wildfires (except in the case of fault) and provide IOUs with access to a 


broad range of insurance and other funding options.  


                                                           
2  Id., p. 1. 
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The Current Wildfire Liability Regime Must Be Reformed 


As mentioned above, California courts have held that IOUs are strictly liable for any wildfire 


damage caused by their equipment under the inverse condemnation doctrine, regardless of 


fault or foreseeability. In extending inverse condemnation liability to IOUs, the California 


courts reasoned that, because all customers share in the benefits of the electric system, they 


should also share in the risks posed by that system, including the increasing risk of wildfire. 3 


Under the structure envisioned by the courts, wildfire claims would similarly function as a 


form of social insurance: individual property owner claims would be paid by the electric 


company and recovered in rates, ultimately socializing those costs across the entire customer 


base. Critical to this reasoning is the courts’ assumption that the IOUs would be able to 


spread costs by raising electricity rates through future rate recovery proceedings.4 However, 


the CPUC’s recent actions have proven this key assumption incorrect.  


As described below, the CPUC’s current cost recovery standard’s post-hoc analysis—which 


essentially holds that the occurrence of fire means that any actions taken by the IOU were 


imprudent—breaks the regulatory compact, pushing these costs onto shareholders, whose 


resources will quickly be depleted by billion-dollar damages. Instead, IOUs incur substantial 


wildfire costs on a strict liability basis under the doctrine of inverse condemnation, but are 


left saddled with those costs when cost recovery is denied. Effectively, California has shifted 


from using the utilities as a tool to administer social insurance with costs collectively borne 


by all residents to a system in which the companies act as de facto private insurers. 


This status quo is not sustainable. The current wildfire liability regime fails to align risks 


with those who are best-positioned to mitigate them and then holds the electric companies 


strictly liable for others’ failure to act reasonably.5 There are several stakeholders driving 


wildfire risks aside from the electric IOUs alone. Moreover, the substantial costs associated 


with wildfire inverse condemnation liability jeopardizes the ability of utilities to provide 


safe, reliable, and affordable power. The terrain of Liberty CalPeco’s service territory 


already presents several challenges in providing safe and reliable power in an affordable 


manner. Holding a utility strictly liable even when it is not at fault takes funds away that 


could otherwise be spent toward efforts and programs aimed at keeping rates affordable.   


                                                           
3  Barham v. Southern California Edison, 74 Cal.App.4th at 754 (1999). 
4  Pacific Bell v. Southern California Edison, 208 Cal.App.4th 1400 (2012); Barham, 74 


Cal.App.4th at 752. 
5  See EEI Comments, pp. 4-5. 
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Therefore, Liberty CalPeco supports the recommendation of EEI that the current regulatory 


regime must be reformed: (1) an IOUs should only be held liable for wildfire damages when 


they are at fault; and (2) IOUs should be guaranteed cost recovery for wildfire damages when 


they have engaged in prudent mitigation activity. 6 Reform of the strict liability regime under 


inverse condemnation would reduce third-party damages that electric utilities have to pay, 


help restore some investor confidence in California’s regulatory compact, and create 


incentives for others to mitigate the risks over which they have control to reduce wildfires. 


This may be accomplished in the manner detailed in EEI’s whitepaper Legislative Options to 


Reform Inverse Condemnation in California, which it submitted as an exhibit to its 


Comments.7 


The CPUC Cost Recovery Framework Should Provide Greater Certainty for Recovery 


of Costs of Service 


The CPUC’s current cost recovery standard is inconsistent with the cost-spreading rationale 


upon which the inverse condemnation wildfire liability regime is based. In November 2017, 


the CPUC denied an application by SDG&E to recover $379 million of inverse 


condemnation wildfire costs.8 As outlined by EEI, this CPUC decision severely undermined 


investors’ confidence in IOUs’ stock because it raised concerns in the capital markets that 


investors in California utilities were more exposed to wildfire liabilities than previously 


thought.9 


Under current law, IOUs may only recover non-routine costs, such as wildfire damages, 


through rates if the CPUC finds that the electric company acted reasonably and prudently in 


incurring such costs.10 This “prudent manager” standard requires that the “practices, 


methods, and acts engaged in by [the] utility follow the exercise of reasonable judgment in 


light of facts known or which should have been known at the time the decision was made.”11 


In a joint concurrence to the November 2017 decision, CPUC President Michael Picker and 


Commissioner Martha Guzman-Aceves recognized the inconsistency between the inverse 


condemnation strict liability framework and this cost recovery analysis before the CPUC, 


expressly urging “the California Courts of Appeal to carefully consider the rationale for 


                                                           
6  Id., p. 5. 
7  Id., Exhibit A. 
8  See In re: San Diego Gas & Electric Co., Order Denying Application, D.17-11-033 (Cal. Pub. 


Util. Comm’n) (Nov. 30, 2017) (“CPUC Decision 17-11-033”). 
9  EEI Comments, p. 6. 
10  CPUC Decision 17-11-033, p. 9. 
11  Id. 







 


Commission on Catastrophic Wildfire Cost and Recovery 


Governor’s Office of Planning and Research 


April 26, 2019 


Page 5 


 


 


applying inverse condemnation in these types of cases.”12 They also “respectfully urge[d] the 


California Legislature to affirmatively address the issues of liability calculation and cost 


allocation in instances when utility infrastructure is implicated in private property loss.”13 


More concerning is that, in practice, past decisions indicate the CPUC is very unlikely to 


allow IOUs to recover wildfire costs, even under circumstances in which the electric 


company took reasonable steps to prevent and respond to wildfires. As a consequence of 


essentially what is a perfection standard, IOUs and potential investors have read the 2017 


CPUC decision for SDG&E to indicate that there is very little that utilities can do 


operationally to ensure, with certainty, that they will meet the prudent manager standard in 


the event of a wildfire and be allowed to recover costs. While recent changes in the law have 


set forth new standards for recovery of wildfire costs,14 there remains great uncertainty 


regarding the recovery of wildfire inverse condemnation costs before the CPUC. 


Therefore, Liberty CalPeco respectfully urges this Commission to take steps to ensure cost 


recovery for wildfire damages if California continues to require that electric companies serve 


as the de facto wildfire insurer for the entire State. As proposed by EEI, one way to 


accomplish this would be for the Commission and legislature to create a distinct standard by 


which the CPUC will review requests for cost recovery for wildfire damages.15 The 


legislature has the ability to simply and clearly direct the CPUC to grant rate recovery to 


electric companies for a particular class of costs and issue such a directive outlining the 


circumstances in which catastrophic wildfire losses should be automatically recoverable. 16 


The Commission Should Explore Additional Tools to Address Financial Risks From 


Wildfires 


It is undisputed that the legal liabilities associated with catastrophic wildfires can be 


enormous. In light of the recent bankruptcy filing by PG&E, it is easy to see that wildfire -


related liabilities could present an existential crisis for much smaller electrical operations 


like Liberty CalPeco. This is not only a problem for electrical utilities, but also for customers 


who depend on safe, reliable, and affordable service and for wildfire victims who need 


timely compensation and assistance. Even with reform of the liability regime and more 


                                                           
12  Concurrence to CPUC Decision 17-11-033, p. 1. 
13  Id. 
14  See, e.g., Senate Bill 901 (Dodd, 2018). 
15  EEI Comments, p. 7. 
16  See, e.g., Cal. Pub. Util. Code § 8386(h)(3) (“The commission shall authorize the electric 


corporation to recover in rates the costs of the independent evaluator.”).  
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certain cost recovery for potential wildfire damages, utilities will need a broad variety of 


insurance or other risk-shifting options to cover different tranches of wildfire risk and ensure 


that sufficient capital resources will be available to compensate wildfire victims in the event 


of a catastrophic loss.  


In past decades, the traditional insurance market provided sufficient and affordable 


protection for wildfire liability for California’s IOUs because wildfire liabili ties were 


smaller. But, with the rise in frequency and severity of wildfires and the current liability 


regime, this is no longer the case. The traditional insurance market alone cannot provide a 


solution for wildfire funding for at least three reasons. First, over the past few years, 


insurance premiums for California’s IOUs have skyrocketed. Second, it also is becoming 


increasingly untenable to find an ideal solution to fit those major insurance premiums into 


the ratemaking framework. Lastly, the current traditional insurance market does not have 


sufficient capacity to accommodate the scale of risks that wildfires present, particularly if 


wildfires continue to occur year over year without any changes to the liability regime.  


As the Commission continues to analyze insurance issues, Liberty CalPeco provides its 


comments echoing those of EEI on the two insurance-related concepts included in the 


Governor’s recent Strike Force Report on Wildfires (issued April 12, 2019) (“Strike Force 


Report”).17 


The first insurance concept in the Strike Force Report is for a “Liquidity-Only Fund” that 


would provide liquidity for utilities to pay wildfire damage claims pending CPUC 


determination of cost recovery potentially coupled with modification of cost recovery 


standards.18 However, without significant changes to the application of inverse condemnation 


or to the cost recovery framework before the CPUC discussed above, the proposed Liquidity 


Fund is unlikely to provide certainty to the market. Instead, customers and IOUs would be 


better served if the utilities are permitted to recover self-insurance layers that are included in 


their general rate case. With a self-insurance layer in addition to any commercially 


reasonable wildfire damage insurance, each IOU can direct the funds to either investments 


that return income to enhance liquidity and keep sufficient cash on hand to respond to 


wildfire expenses.  


                                                           
17  Wildfires and Climate Change: California’s Energy Future (April 12, 2019) (“Strike Force 


Report”). 
18  Id., p. 35. 
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The second insurance concept in the Strike Force Report is the creation of a “Catastrophic 


Wildfire Fund” coupled with a revised cost recovery standard to spread the cost of 


catastrophic wildfires more broadly among stakeholders.19 If properly designed, the Wildfire 


Fund has the potential to deliver substantial benefits to electricity consumers, IOUs, 


insurance companies, homeowner ratepayers, and the State and local governments. Any fund 


administering property owner claims must recognize that the compensation provided to 


wildfire victims in California in events in which electric companies are found not to have 


violated a fault standard is effectively a form of social insurance. Therefore, it is essential 


that any approach to compensating wildfire victims recognizes the central role that 


communities play in wildfire hazard reduction and create incentives for individual property 


owners to mitigate their wildfire hazard exposure. Additionally, Liberty CalPeco concurs 


with the recommendations of EEI regarding the potential creation of a Wildfire Fund, 


including the following fund design recommendations:20 


 Recovery by insurers should be capped at a level that is consistent with the typical 


settled value of subrogated insurance claims. 


 Property owners should be required to present their claims for the underinsured 


portions of their losses to the fund, allowing for the implementation of a number of 


mechanisms to encourage property owners to maintain adequate insurance coverage 


and ensure that Wildfire Fund dollars are distributed in a manner that provides more 


protections for lower income customers. 


 The Commission should revise the Strike Force Report Catastrophic Wildfire Fund 


concept to develop a framework in which individual claimants with uninsured losses 


can also present their claims directly to the Wildfire Fund.  


 The Commission should adopt a model for the Wildfire Fund based on the flood-


specific provisions of the Stafford Act in which property owners are required to 


maintain insurance after receiving an initial payment under the federal disaster relief 


programs. 


Other Potential Opportunities for More Effective Wildfire Hazard Mitigation 


The Strike Force Report correctly recognizes that “All stakeholders must come together to 


address the cumulative liability of uncontrolled fires.”21 Accordingly, any comprehensive 


approach to addressing the challenge of catastrophic wildfire events must include efforts by 


                                                           
19  Id., p. 37. 
20  EEI Comments, pp. 10-13. 
21  Strike Force Report, p. 49. 
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all stakeholders to reduce wildfire hazard exposures. For wildfire hazard mitigation to be 


most effective, the Commission should evaluate structures that could help all stakeholders 


use their resources collectively to target the actions that will lead to the most significant  


reductions in wildfire hazard exposure. Such a structure would require two innovations by 


the Commission not raised in the Strike Force report. First, the Commission should explore 


tools to evaluate, rank, and deploy capital to support the most effective measures to reduce 


hazard exposure. Second, the Commission should evaluate whether an additional pool of 


capital will be necessary to effectively mitigate hazard exposure. 


With respect to hazard mitigation by utilities, the Wildfire Mitigation Plans required by 


Senate Bill 901 (Dodd, 2018) (“SB 901”) will be a centerpiece of utility efforts to mitigate 


wildfire hazards as they cut across a broad range of initiatives in addressing wildfire risks 


related to utility infrastructure. Liberty CalPeco submitted its Wildfire Mitigation Plan to the 


CPUC on February 6, 2019. Liberty CalPeco has applied a thoughtful approach in 


developing a holistic strategy to mitigate utility-posed wildfire risks pursuant to SB 901. The 


process included a strategic, risk-based evaluation that resulted in efforts to improve 


operational practices, fortify existing preventative and response plans, and coordinate 


responsibilities within the utility to monitor and enhance the plan over time. Reforming the 


CPUC to provide comprehensive technical evaluation of Wildfire Mitigation Plans and to 


monitor implementation could provide additional tools to promote wildfire hazard mitigation. 


The Commission should evaluate the role that new technical experts at the CPUC could play 


in evaluating emerging best practices and adding any requirements for Wildfire Mitigation 


Plans that are specified by the legislature.  


With respect to hazard mitigation by State and Local Governments, the Commission should 


evaluate the role that changes to and enforcement of existing state and local government 


policies could mitigate wildfire risk. The Commission and local governments must grapple 


with the larger climate adaptation question of how wildfire risks will continue to evolve and 


how land use practices must change to respond to increased wildfire hazard in the future. 


State and local governments should also take measures to ensure that they have invested in 


and provided sufficient infrastructure for emergency response that reflects the land use 


choices made in their communities. The Commission also should evaluate what mechanisms 


are available to State and local governments to enforce the defensible space rules and how 


they could be encouraged to do so.  


With respect to hazard mitigation by the insurance industry, Liberty CalPeco supports the 


Strike Force Report’s recommendation that insurance rates be structured to provide 
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communities or individual homeowners with financial incentives to engage in wildfire hazard 


mitigation. In order for such incentives to be effective, baseline property insurance rates in 


the wildland-urban interface should be allowed to increase significantly, with substantial rate 


discounting offered for risk reduction measures. The Commission should evaluate the types 


and levels of incentives that would be necessary to encourage property owner hazard 


mitigation and evaluate what changes, if any, need to be made at the California Department 


of Insurance to compel the use of such pricing incentives.  


Conclusion 


Liberty CalPeco thanks the Commission for its efforts thus far to delve into critical issues 


and develop a recommendation to address wildfire risk in California. We hope that the 


Commission will consider the perspectives of Liberty CalPeco. 


Sincerely, 


 


 


 


      /s/ Greg Sorensen  


Greg Sorensen 


President, West Region 


Liberty Utilities (CalPeco Electric) LLC 


 


 








 


 
 
April 29, 2019 
 
Governor’s Office of Planning and Research 
P.O. Box 3044 
Sacramento, CA 95812-3044 
 
Commissioner Carla Peterman, Chair    Commissioner Michael Kahn  
Commissioner Dave Jones      Commissioner Pedro Nava 
Commissioner Michael Wara     Evan Johnson, Executive Officer 
 


Dear Commissioners:   
 
The California Electric Transportation Coalition (CalETC) appreciates the opportunity to provide 
comments as the Commission works to help protect California from the devastation of wildfires 
while ensuring the state’s energy infrastructure is resilient and reliable.  
 
CalETC supports and advocates for the transition to a zero-emission transportation future as a 
means to spur economic growth, fuel diversity and energy independence, ensure clean air, and 
combat climate change. CalETC is a non-profit association committed to the successful introduction 
and large-scale deployment of all forms of electric transportation including plug-in electric vehicles 
of all weight classes, transit buses, port electrification, off-road electric vehicles and equipment, and 
rail. Our board of directors includes representatives from: Los Angeles Department of Water and 
Power; Pacific Gas and Electric; Sacramento Municipal Utility District; San Diego Gas and Electric; 
Southern California Edison; and the Southern California Public Power Authority. Our membership 
also includes major automakers, manufacturers of zero-emission trucks and buses, charging station 
providers, and other industry leaders supporting transportation electrification. 
 
Electric utilities are crucial to implementing the state’s transition to clean electric transportation and 
combatting climate change.  Stable, financially healthy utilities are the key to unlocking the capital 
necessary to continue major investments in electric vehicle charging stations and other electric 
vehicle infrastructure. 
 
Regards, 
 


 
Eileen Wenger Tutt, Executive Director 
California Electric Transportation Coalition 








Allocating Costs for California Wildfires 


Lloyd Dixon1 
The RAND Corporation2 


California Commission on Catastrophic Wildfire Cost and Recovery 
April 29, 2019 


I am a senior economist at the RAND Corporation and director of RAND’s Center for 
Catastrophic Risk Management and Compensation (CCRMC).3 RAND is a nonprofit, 
nonpartisan research organization that seeks to improve policy and decisionmaking through 
research and analysis. Along with other researchers in the center, I contributed to California’s 
Fourth Climate Change assessment by examining the effect of wildfire risk on the state’s 
residential insurance market.4 The CCRMC has also examined issues regarding compensation in 
events causing widespread loss.5 


I would like to offer a few research-based observations on strategies for allocating 
responsibility for the very large costs of California wildfires.6 My main observation is that rather 
than broadly spreading the cost of wildfires across the state’s population, there are important 
advantages to taking a risk-based approach. Spreading cost without regard to risk can force some 
people to pay for risks that they did not impose and can reduce incentives to mitigate or avoid 
wildfire risk. However, risk-based insurance premiums and utility rates can create financial 
hardships for some households in high-risk areas, and programs should be considered to alleviate 
these impacts.  


Much of the discussion regarding how best to pay for losses caused by wildfire revolves 
around the liability regime for utility-caused ignitions. Both the strict liability and negligence 


                                                
1 The opinions and conclusions expressed in these comments are the author’s alone and should not be interpreted as 
representing those of the RAND Corporation or any of the sponsors of its research. 
2 The RAND Corporation is a research organization that develops solutions to public policy challenges to help make 
communities throughout the world safer and more secure, healthier and more prosperous. RAND is nonprofit, 
nonpartisan, and committed to the public interest. 
3 For more information about the CCRMC, see RAND Corporation, “Center for Catastrophic Risk Management and 
Compensation,” webpage, undated. As of April 26, 2019:  
https://www.rand.org/well-being/justice-policy/centers/catastrophic-risk-management.html 
4 Lloyd Dixon, Flavia Tsang, and Gary Fitts, The Impact of Changing Wildfire Risk on California’s Residential 
Insurance Market, Sacramento: California Natural Resources Agency, August 2018. As of April 26, 2019: 
http://www.climateassessment.ca.gov/techreports/docs/20180827-Forests_CCCA4-CNRA-2018-008.pdf 
5 See Nicholas M. Pace and Lloyd Dixon, Assigning Responsibility Following a Catastrophe: Alternative to Relying 
Solely on Traditional Civil Litigation, Santa Monica, Calif.: RAND Corporation, 2017. As of April 26, 2019: 
https://www.rand.org/pubs/research_reports/RR1597.html 
6 Office of Governor Gavin Newsom, Wildfires and Climate Change: California’s Energy Future: A Report from 
Governor Newsom’s Strike Force, April 12, 2019. As of April 26, 2019:  
https://www.gov.ca.gov/wp-content/uploads/2019/04/Wildfires-and-Climate-Change-California%E2%80%99s-
Energy-Future.pdf 







standards have advantages and drawbacks in this context,7 but either standard, when combined 
with an appropriate cost-recovery scheme, probably can do a reasonable job achieving the 
desired objectives. Regardless of which standard is chosen, property owners, local governments, 
and utilities must receive the appropriate price signals to reduce risk.  


Utilities, property owners, and city planners all influence the risk of wildfires in California. 
Utilities can reduce risk by insulating power lines, placing power lines underground, and keeping 
trees and vegetation away from lines. From the perspective of maximizing overall social 
wellbeing, one would certainly want utilities to exercise due care in providing electricity, but a 
cost-benefit perspective weighs against expecting utilities to altogether eliminate utility-caused 
ignitions: At some point, the costs of reducing utility-caused ignitions will likely exceed the 
benefits. It is also important to give planners and property owners appropriate incentives to 
reduce or avoid risk. Property owners can reduce risk by hardening structures and by avoiding 
building in high-risk areas. Local planners can reduce risk by not allowing development in high-
risk areas.  


Risk-Based Insurance Premiums  
One way to provide appropriate incentives is through insurance premiums that reflect 


wildfire risk. To some extent, this is already happening in California. In a recent study, we found 
that homeowners’ insurance premiums per $1,000 of coverage are substantially higher and have 
been growing more rapidly in high-risk than in low-risk wildfire areas. Even so, insurers 
believed that the difference in premiums between high- and low-risk areas still did not reflect the 
full difference in risk.8 If the premium difference does not fully reflect the difference in risk, 
higher-risk properties are subsidized by lower-risk properties, and property owners in high-risk 
areas are not fully incentivized to reduce risk.  


Electricity Rates that Reflect Wildfire Risk  
A second mechanism for providing property owners with appropriate incentives to reduce or 


avoid risk is through electricity rates that reflect the cost of providing service. All Californians 
benefit to some extent from the main transmission lines that distribute electricity throughout the 


                                                
7 For example, Steven Shavell identifies circumstances under which different liability regimes are optimal. In a case 
in which both the insurer and the potential victims can influence the probability or magnitude of a loss, Shavell finds 
under specified assumptions that  


strict liability with the defense [of contributory negligence] will be superior to the negligence rule when it is 
more important that injurers be given an incentive through a liability rule to reduce their activity level than that 
victims be given a similar incentive (Shavell, “Strict Liability Versus Negligence,” The Journal of Legal 
Studies, Vol. 9, No. 1, January 1980). 


The reverse holds when it is more important to give potential victims an incentive to reduce their activity level. See  
William M. Landes and Richard A. Posner, The Economic Structure of Tort Law, Cambridge, Mass.: Harvard 
University Press, 1987; Mark F. Grady, “Untaken Precautions,” Journal of Legal Studies, Vol. 18, 1989; Giuseppe 
Dari-Mattiacci, “On the Optimal Scope of Negligence,” Review of Law and Economics, Vol. 1, No. 3, 2005; and 
James Anderson, “The Missing Theory of Variable Selection of the Economic Analysis of Tort Law,” Utah Law 
Review, Vol. 255, 2007. 
8 Dixon, Tsang, and Fitts, 2018, pp. 47, 57. 







state, but local distribution lines in high-risk wildfire areas create additional risk. Currently, 
electricity rates do not vary by wildfire risk, and ratepayers in low-risk areas are subsidizing 
ratepayers in high-risk areas. This cross-subsidy reduces the incentives for property owners and 
city planners to avoid building in high-risk areas. 


Transferring Some Wildfire-Related Costs to Local Jurisdictions  
A third mechanism for providing appropriate incentives for reducing wildfire losses is to 


require cities and counties to internalize more of the costs associated with wildfires. The costs of 
fighting wildfires are often borne by state and federal agencies, and the Federal Emergency 
Management Agency’s (FEMA) Public Assistance Program rebuilds public buildings and 
infrastructure. FEMA provides a type of free, low- or no-deductible insurance that pays 75 
percent or more of the cost of repair following a presidentially declared disaster. These types of 
subsidies discourage state and local authorities from considering the full risk of decisions to 
build in certain areas or use certain building designs.9 Policies that require local authorities to 
bear more of the costs associated with wildfire response and recovery would incentivize cities 
and counties to more carefully consider the consequences of land use and permitting decisions. 


Implications for a Wildfire Compensation Fund  
California policymakers are currently considering a wildfire compensation fund for utility-


caused wildfires.10 Compensation funds have been used after other events causing widespread 
losses, such as the 9/11 attacks, the Deepwater Horizon oil spill, and the General Motors ignition 
switch incident. A wildfire compensation fund would provide payment to insurers seeking 
reimbursement for claim payments associated with utility ignitions or to uninsured or 
underinsured property owners. Such a fund promises more rapid compensation and fewer 
litigation and other transaction costs. Utilities would remain subject to strict liability for utility-
caused ignitions.   


Given the advantages of risk-based premiums and rates discussed above, such a fund should 
be financed in ways that minimize cross-subsidies between high-risk and low-risk areas and 
properties. Nearly all seem to agree that electric utilities should reimburse the fund when 
negligent utilities cause a fire. Investors, as opposed to ratepayers, would be responsible for 
providing these funds. However, the return needed to compensate investors for this risk will 
ultimately come from ratepayers, and it makes sense that rates reflect the variation of wildfire 
risk across properties. Substantial funds would also presumably need to be raised from utility 
customers or businesses and homeowners across the state to cover losses in utility-caused 
wildfires for which the utility was not negligent. Again, there are advantages to raising those 


                                                
9 For further discussion, see FEMA, “Disaster Assistance; Insurance Requirements for the Public Assistance 
Program,” Federal Register, Vol. 65, No. 36, February 23, 2000, pp. 8927–8931. 
10 See “Concept 3: Wildfire Fund,” Office of Governor Gavin Newsom, Wildfires and Climate Change: 
California’s Energy Future: A Report from Governor Newsom’s Strike Force, April 12, 2019. As of April 26, 2019:  
https://www.gov.ca.gov/wp-content/uploads/2019/04/Wildfires-and-Climate-Change-California%E2%80%99s-
Energy-Future.pdf 
 







revenues in ways that reflect the variation in utility-related wildfire risks across properties.11 To 
the extent that insurance rates reflect differences in risk, tying the contribution to some 
component of the insurance rates in an area might be an effective strategy. 


The concern with an opposite approach—broadly socializing the risk—is that it dilutes 
incentives to reduce or avoid risk. We have seen this occur with the National Flood Insurance 
Program, in which subsidized rates have likely hampered efforts to avoid or mitigate flood risk. 
We must recognize that risk-based insurance premiums and utility rates can create financial 
hardship for some households, and steps can be taken to ameliorate these effects. For example, 
insurance premiums and utility surcharges can be phased in over time, or income-based 
assistance programs can be considered. Further work is needed to understand the size of the 
consequences of any risk-based funding mechanism on household finances. Analysis conducted 
in the context of the National Flood Insurance Program provides some examples of how such 
impacts might be alleviated.12  


Thank you for considering these comments. 
 
 


                                                
11 Such an approach was also raised by Carolyn Kousky, Katherine Greig, Brett Lingle, and Howard Kunreuther in 
Wildfire Costs in California: The Role of Electric Utilities, Philadelphia: Wharton Risk Management and Decision 
Process Center, August 2018. As of April 26, 2019: 
https://riskcenter.wharton.upenn.edu/wp-content/uploads/2018/08/Wildfire-Cost-in-CA-Role-of-Utilities-1.pdf 
12 See Lloyd Dixon, Noreen Clancy, Ben Miller, Sue Hoegberg, Michael Lewis, Bruce Bender, Samara Ebinger, 
Mel Hodges, Gayle Syck, Caroline Nagy, and Scott Choquette, The Cost and Affordability of Flood Insurance in 
New York City: Economic Impacts of Rising Premiums and Policy Options for One- to Four-Family Homes, Santa 
Monica, Calif.: RAND Corporation, RR-1776-NYCEDC, 2017. As of April 26, 2019: 
https://www.rand.org/pubs/research_reports/RR1776.html 
FEMA drew on this report in its report on Congress on flood insurance affordability programs (Department of 
Homeland Security, An Affordability Framework for the National Flood Insurance Program, Washington, D.C., 
April 17, 2018). As of April 26, 2019: 
https://www.fema.gov/media-library/assets/documents/163171 








 


May 7, 2019 
 
President Carla J. Peterman 
Commissioner Dave Jones 
Commissioner Michael Kahn 
Commissioner Pedro Nava 
Commissioner Michael Wara 
 
Catastrophic Wildfire Cost and Recovery Commission 
Governor’s Office of Planning and Research 
 
Dear President Peterman, and Commissioners Jones, Kahn, Nava and Wara, 
 
TURN–The Utility Reform Network is submitting this addendum to the comments we submitted 
on April 22 at the request of Commissioner Wara.  It is in response to some of the questions he 
posed to me about our proposal for a Catastrophic Wildfire Insurance Fund during a telephone 
conversation on May 6.   
 
California Catastrophic Wildfire Fund: Questions and Answers 
 
How large would the fund need to be to be durable over the anticipated period of time 
necessary for utilities to make material progress in containing catastrophic wildfire risk? 
 
It depends.  The size of the fund, that has a revenue stream from a residential and commercial 
property insurance wildfire surcharge, is dependent on several policy driven factors. 
 


1) The floor, or minimum amount, before coverage kicks in.   
a. Like catastrophic health care insurance, which carries very high deductibles, a 


catastrophic wildfire insurance fund should be designed to cover losses only over 
a certain amount.  Whether the deductible per wildfire is $1 billion or $3 billion 
will be a factor in the size of the fund needed. 


2) The cap, or maximum amount, that will be covered.   
a. Establishing a cap for coverage per wildfire of $5 billion vs $10 billion will also be a 


factor in the size of fund needed. 
3) Percentage of insurance losses covered by insurance.   


a. Whether an insurance company can recover policy holders is 40% vs 60% of the 
amount paid to wildfire victim policy holders in between the floor and the cap 
makes a difference in the size of the fund. 
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The size of the fund needed is also dependent on several factors determined by insurance risk 
modeling based upon past trends, actuarial tables, cost of financing bonds, and other elements 
that go into modeling future scenarios for cost projections. 
 
How can we design a fund that provides the proper incentives for utilities to invest in 
prevention to reduce wildfire damages and claims and for property owners to protect 
themselves by purchasing adequate insurance? 
 
It is critical that we design a fund that requires utilities, property owners, and other human 
wildfire causes to take action to prevent wildfires and purchase adequate insurance. 
 


1) The best way to provide incentives for utility companies to invest in preventing wildfires 
is to enforce the bedrock principle of holding corporations responsible for negligence. 


a.  Shareholders must be required to reimburse the Fund for any disbursements for 
wildfires that are determined to be caused by utility negligence.   


b. If the shareholders can’t afford to pay all at once, their debt can be securitized 
over time. 


2) The Fund could have a component to subsidize a portion of the cost of wildfire mitigation 
for low–income property owners living in high risk fire zones. 


a. $5,000 of prevention can save hundreds of thousands in property losses. 
3) Homeowners who are underinsured often do not realize it until after disaster has struck, 


despite their good faith attempt to purchase adequate coverage.   
a. Insurance companies must be required by regulation or statute to offer 


replacement value policies that cover living expenses during reconstruction, in 
addition to covering content loss and rebuilding costs. 


4) It is not easy to design an insurance fund that covers the losses of wildfire victims who 
cannot afford to buy homeowner insurance.    


a. As the catastrophic wildfire fund is designed to cover losses from wildfires 
regardless of origin, there are several potential approaches to handling claims of 
uninsured property owners that might provide an incentive for everyone to 
purchase insurance. 


b. The fund could simply deny payments to anyone without insurance, as is 
currently the case with uninsured victims of the Carr Fire in Redding, determined 
by CALFIRE to have been ignited by a car trailer hitch.  


c. The fund could offer limited coverage to uninsured low-income homeowners, say 
50% of losses up to $25,000 maximum. 


d. Renters are a special category.  Regulatory or statutory policy could require 
landlords to purchase renters insurance on behalf of their tenants. 


 
After emerging from bankruptcy and providing for adequate compensation to its pre-
petition wildfire victims, how will PG&E raise the necessary capital to make its 
contribution to the fund? 
 
Under no circumstances should ratepayers be responsible for contributing a dime to the 







Catastrophic Wildfire Fund, given the billions of dollars we are already paying for wildfire 
prevention, and are likely to pay in costs for 2017 fires that exceed the shareholder liability cap 
set by the Utility Stress Test proceeding currently before the CPUC.   
 


1) Assuming that capitalization of the Catastrophic Wildfire Insurance Fund will be a one-
time event, it makes sense for the source of capitalization to be a one-time infusion. 


a. The State could consider contributing the proceeds of revenue from the 2019 
Initial Public Offerings of large technology companies, which is expected to 
generate billions of additional tax dollars in the short term as a one-time infusion. 


2) Since this Fund is designed as a comprehensive fund to cover all wildfires, it is not clear to 
us why utility shareholders should be expected to contribute to the fund, outside of their 
obligation to reimburse the fund for wildfires caused by utility negligence. 


3) The Fund is designed to procure revenue from a wildfire surcharge on residential and 
commercial property insurance.  


a. It would be possible to create exemptions for low-income home owners. 
 
How much time will it take to form and capitalize a wildfire fund? How should liability for 
wildfires that may occur in 2019 prior to the fund’s formation be treated? Can the fund be 
established before PG&E emerges from bankruptcy? 
 
There is a need to initially capitalize a wildfire fund, before enough revenue is collected from 
property insurance surcharges, which will provide long term stability.   
 


1) It is far more equitable to do so with funding streams which reflect a greater gap between 
rich and poor, such as property or income sectors, rather than by taxing people for 
consumption of an essential service such as electricity where the gap between rich and 
poor is relatively small. 


2) Potential liability for 2019 fires should be treated by existing rules like the 2018 fires, and 
not by the rules established by SB 901 for the 2017 fires.   


a. The other option would be to adopt the wildfire fund on an urgency basis to 
permit it to take effect upon signing, potentially covering wildfires that may occur 
in the latter part of 2019. 


3) The catastrophic wildfire fund should be established as quickly as possible so that it may 
take effect by January 2020, if not earlier.  Wildfires will not wait for the resolution of 
PG&E bankruptcy, and neither should policy makers. 


 
Thank you for your consideration, 
 


 
Mark W. Toney, Ph.D. 
Executive Director, The Utility Reform Network 
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PG&E Wildfire Liabilities 
and Bankruptcy Guide
A holistic view of what needs to get done to: 


• revive and maintain PG&E as a viable enterprise,


• make wildfire victims whole, and 


• protect California from the risks and costs of electrical 
wildfires.
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Key Questions


• How much money should the loan be?
(Need a process for validating that amount is fair, 
reasonable, and “discounted”)


• What is the net public benefit of a Bridge Loan?
(Stimulate rebuild. Put wildfire victims and communities 
back on their feet. Spur growth and industry. Get PG&E 
out of bankruptcy sooner, benefiting all creditors.)
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Key Drivers


• Need approval of Bankruptcy Court


• Mediators will provide validation that the loan amount is 
reasonable and fairly discounted


• Developing repayment terms will require the assistance 
of Financial Advisors







Wildfire Catastrophic Loss Fund


Level 1
• Larger Self-Insured Base


Level 2
• Mandatory insurance of $3 billion above self-insurance for each utility for liabilities exceeding $500 million


Level 3


• Each utility funds with loans/stack/securities/bonds of $3 billion per utility for liabilities exceeding $3.5 billion. Tort 
victims apply directly to this fund for compensation. Utility obligated to replenish the fund if and only if 
determined at fault due to negligence. (This will require enhancements to the CPUC reimbursement process.)


Level 4
• Excess Liability for liability exceeding $12.5 billion.







Wildfire Catastrophic Loss Fund







Risk Reduction Education


Prevailing Assumptions: 


• It will take too long to implement hardware 
upgrades and enhanced vegetation management 
practices.


• The risk and severity of catastrophic wildfires will 
not abate over the next few years.







Risk Reduction Education


San Diego 
Model


Proven to Drastically 


Reduce Risk of Wildfires


PG&E reported 68 fires of more 
than 10 acres from 2014-2016


SDG&E reported one fire of more 
than 10 acres from 2014-2016


Simple, Fast Changes


De-energize


Increase number of 
weather stations


Installation of SCADA-
enabled reclosers


Strengthen 
meteorology staff


Staff wildfire experts


Improve fire modeling with a 
focus on fire  progression







Risk Reduction Education


Implementing 
Risk Reduction


Lowers the likelihood of 
exceeding primary $3.5 B 


wildfire coverage


Lowers the cost 
of wildfire 
insurance 
coverage







Risk Reduction Education
Correcting Expectations


• De-energization to focus on the types of areas 
where wildfires start. 


• Wildfire ignition risk is not high where there are 
hospitals or large population bases. 







Risk Reduction Education
Correcting Expectations


Potter Valley/Redwood Fire 
Suspected Area of Origin


Atlas Fire Suspected 
Area of Origin







Risk Reduction Education
Addressing Expected Concerns


• e.g., Industrial ratepayers in areas of high ignition risk 
concerned about the costs of adaptation to a more 
proactive de-energization policy. They must consider 
whether they would rather buy generators today or 
lose everything tomorrow?







Legislative Change
Setting the Record Straight


• Inverse Condemnation does not impact utility 
exposure to wildfire costs due to their negligence.


• Inverse Condemnation has never been the sole/only 
basis of utility wildfire liability.







Legislative Change
Proposed Change


Current methodology: 
• Utility must establish that it exercised prudent 


management in order to establish that the costs of 
wildfire damages are “reasonable” to pass through to 
ratepayers.







Legislative Change
Proposed Change


Proposed methodology: 
• Change “prudent manager” standard to negligence, lack 


of ordinary care by failure to comply with industry best 
practices, standards, CPUC rules, etc.


• Shift the burden of proof to require the CPUC to 
establish utility negligence. 


• Resource and empower the CPUC to make these 
decisions more quickly.
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May 24, 2019 
 
President Carla J. Peterman 
Commissioner Dave Jones 
Commissioner Michael Kahn 
Commissioner Pedro Nava 
Commissioner Michael Wara 
Catastrophic Wildfire Cost and Recovery Commission 
Governor’s Office of Planning and Research 
 
Dear President Peterman, and Commissioners Jones, Kahn, Nava and Wara, 
 
The recent confirmation by CAL FIRE that the Camp Fire in Butte County triggered by electrical 
transmission equipment owned and operated by the Pacific Gas and Electric Company (PG&E) 
points to ever mounting wildfire liability costs. The estimated costs required to compensate the 
victims of that devastating fire combined with the large-scale damages resulting from the 
seventeen North Bay area wildfires in 2017 continue to escalate.    
 
The magnitude of those costs, together with PG&E’s past culpability in gas system failures, call 
into question PG&E’s capability to provide the leadership required to meet vital climate goals 
articulated in the recently enacted SB 100 and Governor’s Executive Order 8-55-18. Achieving 
carbon neutrality as soon as possible is at risk if the State of California does not adjust for 
PG&E’s diminished capabilities to address the causes and effects of climate disruption. 
 
Vote Solar believes it is essential for the State of California to identify and elaborate sources of 
funding for wildfire prevention. However, collecting the billions of dollars needed to address the 
risks of wildfires primarily through surcharges on energy consumption is not only regressive but 
risks crowding out the energy system investments that are needed to achieve California’s goal 
of rapidly decarbonizing the electric grid and creating a carbon neutral economy.    
 
Moreover, addressing the issue of wildfire liability in isolation from broader energy policy 
requirements will surely result in suboptimal policy solutions.  To holistically address the threat 
of future climate crises including wildfires, we recommend that California make several 
fundamental changes to the state’s energy systems regulatory framework to build more reliable 
and adaptable energy systems and stronger and more resilient local communities.  These 
changes, together with the appropriate re-organization of PG&E, can meaningfully reduce the 
impact of changing climate conditions on California’s residents and businesses. 
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We are recommending that the State of California adopt three core initiatives that are needed 
to assure that California has the foundation for promoting robust, clean and carbon-neutral 
energy systems1.   
 
The first initiative is to safely reduce the need for and use of fossil gas (methane) in the PG&E 
service area by transferring PG&E’s gas delivery assets to a publicly-owned gas utility with the 
mandate to ultimately eliminate the use of gas in residences and businesses, while supporting 
programs to ensure an equitable transition away from the use of gas.    
 
The second initiative is to reform the current cost-of-service utility regulatory system to one 
that incentivizes utilities to open up and modernize local electric distribution systems to enable 
the robust development and use of clean distributed energy resources (DERs) while assuring 
broad and equitable participation in the realization of their benefits.   
 
The third initiative is to support cities, counties and public agencies, including community 
choice aggregation entities, in collaborative planning with electric utilities on the development 
of programs and projects to electrify transportation, reduce the use of fossil energy in buildings 
and develop community resilience.  
 


1. CREATE A PUBLICLY-OWNED GAS UTILITY TO ASSUME OWNERSHIP AND 
OPERATION OF PG&E’S FOSSIL GAS DELIVERY SYSTEM  


 
The goals of this initiative are: 1) to improve the safe delivery of combustible gas to homes and 
businesses, 2) to facilitate deep reductions in greenhouse gas emissions from leaks in the gas 
delivery system and end-use combustion of natural gas and 3) to assist communities in the 
transition away from fossil gas. 
 
PG&E’s management has failed over the past decade to create a culture that is consistent with 
the safe delivery of fossil gas.2 Improvements in safety will require focused and innovative 
leadership and management as well as access to low-cost capital.  PG&E’s cost of capital is 
increasing as a result of mounting wildfire liabilities and as well as climate risk in general. More 
expensive capital costs will likely be a constraint on PG&E’s ability to make safety 
improvements and decrease gas leaks for the foreseeable future.   
 
Furthermore, the ownership of both gas and electric distribution system assets by the same 
company creates a fundamental conflict of interest as state policy focuses on the need for the 
                                                
1 We use the term energy systems to include electric, gas, transportation and building heating and cooling 
systems. 
2https://www.justice.gov/usao-ndca/pr/pge-found-guilty-obstruction-agency-proceeding-and-multiple-
violations-natural-gas 
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rapid shift of energy end-uses in buildings from gas to electricity. For all of these reasons it is 
urgent, as part of PG&E’s restructuring, that gas delivery system assets be transferred to a 
public entity that is adequately capitalized to make safety improvements a priority.   
 
As California continues to decarbonize its economy it will also need to recognize that the gas 
delivery business will be one of declining sales. Currently, California generates one-third of its 
electricity from gas-fired power plants while 29% comes from defined renewable energy 
technologies.  By state law renewable technologies will grow to at least 60% by 2030 thereby 
dramatically reducing the need for the existing fleet of gas-fired power plants to provide 
energy.  In additions, efforts to replace gas space and water heating with more cost-effective 
electric technologies will lead to further deterioration in fossil gas sales. 
 
This situation creates a dual challenge for the owner of the gas delivery system. For a period of 
time there will continue to be many residential and business customers who use gas for 
essential needs.  The gas utility will have to continue to make investments in assuring the gas 
infrastructure is safe and reliable. At the same time the gas utility needs to plan for the orderly 
decommissioning of the gas delivery infrastructure.  These conflicting priorities can best be 
managed by a public entity that both has access to low-cost financing and a commitment to 
the public interest.  A publicly-owned gas utility is best situated to make a fair and equitable 
transition away from the use of fossil gas that mitigates potential negative impacts on 
vulnerable and disadvantaged communities. 
 
There are numerous examples of public agencies providing safe and reliable gs service across 
the United States.  A good example is the City of Long Beach which has operated a gas 
delivery utility since 1924.   A publicly owned utility would have the ability to issue tax-exempt 
revenue bonds and use the power of eminent domain to rapidly effectuate the transfer of 
ownership of PG&E’s gas delivery system.  The transfer should be done in a manner that 
minimizes disruption to the existing workforce responsible for operating and maintaining the 
delivery infrastructure.   
 
A new public gas enterprise should have as a core part of its mission to reduce and ultimately 
eliminate the use of fossil gas in residences and businesses.  At the same time it needs to 
proactively protect low-income customers and residents of disadvantaged communities during 
the transition away from gas.  The new public gas utility should be mandated to provide 
technical assistance and financial support for targeted communities during the transition away 
from fossil gas. 
 
 


2. REFORM THE COST-OF-SERVICE UTILITY REGULATORY SYSTEM TO OPEN UP 
UTILITY DISTRIBUTION SYSTEMS TO THE DEPLOYMENT AND INTEGRATION OF 
CLEAN DISTRIBUTED ENERGY RESOURCES 
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The goals of this initiative are:  1) to reconstitute the mission of the operator of the electric 
distribution system as a “wires” platform provider that cost-effectively integrates clean energy 
technologies across the grid, 2) to provide performance incentives to assure that the electric 
distribution system operator is financially sound and 3) to encourage the timely cost-effective 
modernization of the electric distribution system to enable two-way delivery of services. 
 
Small-scale clean energy technologies like solar and battery storage are becoming increasingly 
cost-effective and accessible.  At the same time, residential and business customers are 
seeking greater autonomy and control of their energy sources and uses.  Third-parties are 
addressing this growing market with innovative load management and system integration 
technologies.  
 
These two trends are fundamentally disrupting the traditional use of the electric distribution 
system as a one-way delivery system from large-scale generation to a passive end-user.  
These changes create an opportunity for California to create a regulatory structure that 
leverages the innovation of third-parties to provide energy- and grid-services in a way that is 
cost-effectively integrated with the high voltage bulk power system that is largely powered by 
variable output sources of electricity. 
 
Regulated electric utilities in the United States have invested, over the past decade, over $20 
billion per year in the electric distribution system3.  PG&E alone invested over $14 billion during 
the past five years in upgrades to its electric grid.  As the demand for utility power flattens out, 
the amount of distribution assets per customer (distribution lines, transformers, capacitors, 
etc.) continues to rise, thus making electricity more expensive for all customers.   
 
Once approved by the CPUC, utility investments in the distribution system are guaranteed a 
long-term return.  This cost-of-service regulatory approach creates a powerful incentive for 
utilities like PG&E to over-invest in the distribution system while blocking others from providing 
lower costs services needed to maintain and improve reliability and resilience of service.  
 
It is now possible to avoid a portion of distribution system investments by using clean DERs in 
a coordinated way to meet local power needs and to stabilize the operation of the grid.  
Utilities in California are mandated to develop annual grid needs assessments and identify 
“non-wires solutions” to defer or avoid investments in distribution system upgrades.  However, 
the progress in using clean DERs for grid services has been excruciatingly slow.   This slow 
progress could be overcome by creating the right set of incentives for utilities like PG&E to 
better integrate the use of DERs.   


                                                
3https://about.bnef.com/blog/u-s-utility-investment-booming-sales-not-keeping/ 
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California’s regulatory structure needs to be changed to one that rewards good performance 
and penalizes failure to achieve agreed-upon measures of safety, reliability, grid and economy-
wide decarbonization, community resilience, customer empowerment and social equity.  This 
type of regulatory reform, often called performance-based regulation (PBR), is underway in 
several states including Hawaii, Minnesota and Rhode Island.  These regulatory reform 
measure have come both from legislation and executive branch initiatives.  PBR is not a new 
concept but its use to integrate clean DERs, create more resilient communities and assure 
benefits for disadvantaged communities is timely.  
 
With well-designed incentive mechanisms, California’s utilities should no longer have any 
reason to inhibit or suppress DERs and favor their own capital investments.  Particularly as 
utility cost-of-capital increases in comparison to capital available to competitive enterprises, 
California should encourage utilities to move to a more balanced structure that reduces costs 
to consumers.  Done right, PBR will help transform PG&E and other California utilities to 
financially stable wires companies that promote technology innovation and equitable 
participation in evolving markets by all ratepayers. 
 


3. SUPPORT COLLABORATIVE ENERGY PLANNING BETWEEN LOCAL 
GOVERNMENTS AND ELECTRIC UTILITIES TO DECARBONIZE THE ECONOMY 
FROM THE BOTTOM UP AND BUILD COMMUNITY RESILIENCE 


 
The goals of this initiative are: 1) to shift responsibility for planning and procurement of local 
clean energy resources to local agencies, 2) to facilitate the electrification of transportation and 
building energy end-uses and 3) to build community resilience to maintain essential quality of 
life service when severe disruption occurs.  
  
In California, approximately 70% of all greenhouse gas emissions come from uses of fossil 
fuels in transportation and buildings.  California’s energy and environmental policymakers have 
recognized that deep economy-wide reductions in greenhouse gases and achievement of 
carbon neutrality will require widespread electrification of these sectors of the economy taking 
advantage of a low-carbon electric grid. 
 
Many of the policies, initiatives and programs that support electrification of transportation and 
buildings are adopted and implemented at the local governmental level.  Local governments 
have authority for zoning, building code enforcement, transportation infrastructure 
development and promoting local business development while improving the resilience of 
essential public services to withstand and recover from disruption.  These responsibilities of 
local government can be more effectively implemented through closer partnerships with 
distribution utilities like PG&E. 
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Many city and county governments over the past several years have formed community choice 
aggregation entities (CCAs) which have responsibility for procuring and managing energy 
resources needed to meet local needs.  CCAs can be an important bridge between local 
governments and distribution utilities in planning for the deployment of DERs together with 
electrifying transportation and building end-uses.  
  
Not all electric customers are served by a CCA or a public power agency.  In the PG&E service 
territory large parts of the Central Valley from Red Bluff to Tehachapi are not yet in a CCA.  A 
significant portion of high fire hazard severity zones are located in this part of California.  Local 
governments in these areas would greatly benefit from a statewide initiative that empowers 
local governments to partner with distribution utilities to plan and implement energy systems 
that serve local needs including response to wildfire risks4. 
 
A key element of collaborative partnerships between distribution utilities and local governments 
including CCAs will be assuring access to data on energy consumption and load shapes in 
sufficient detail to support planning for decarbonization of the economy.   Data sharing 
between distribution utilities and local governments needs to be supported, consistent with 
protecting individuals’ privacy and grid security.  Distribution utility collaboration is necessary 
to locate local distributed energy resources to maximize power system benefits including 
deferring grid infrastructure, meeting requirements for local generation capacity and providing 
real-time grid services. 
 
Regulated electric utilities retain some legacy responsibilities for customer-facing programs like 
energy efficiency and demand response.  These activities need to be more closely coordinated 
with local governments, including CCAs to assure effective implementation of local clean 
energy policies in the transportation and building energy sectors.  Increased local government 
involvement can also be a way of ensuring increased focus towards and involvement of 
disadvantaged communities in building community resilience.  
 
This proposed initiative focuses on shifting responsibilities for energy planning and 
procurement to local governments including CCAs.  Local governments can be the agents that 
encourage public-private partnerships with cleantech companies and customers that will 
enable product innovation and improve energy systems integration.  
 
Distribution utilities will have a central technical role during this shift as the host for a market 
where multiple innovators can participate in designing and improving energy technologies with 
broad community benefits.  
  


                                                
4 AB 1347 (Boerner Horvath) would establish guidelines for local to develop and deploy community level 
resources. 
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CONCLUSION 
 
The increased frequency and severity of wildfires together with the PG&E bankruptcy requires 
a fundamental re-examination of California’s regulatory framework for the delivery of fossil gas 
and electricity.  A narrow focus on liability for wildfires is not sufficient to address the current 
challenge of climate disruption.  The rapid decarbonization, decentralization and diversification 
of our energy systems require urgent and comprehensive action.  We strongly urge that the 
three policy initiatives outlined above become part of the public discussion in the legislature 
and at state administrative and regulatory agencies.  We request your support for translating 
these recommendations into actionable policies. 
 
Regards, 
 
Ed Smeloff 
Senior Director, Energy Systems Integration 
Vote Solar 
 
 
  
 
   
 
 

























 


 


 


 


 


June 4, 2019 


Carla Peterman, Chair 
And Commissioners 
Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 10th Street  
Sacramento, CA 95814 
 Submited to wildfirecommission@opr.ca.gov 


  Re:  Report to Legislature-reporting drinking water issues related to wildfires 


Dear Chair Peterman and Fellow Commissioners, 


I am writing on behalf of Clean Water Action and our tens of thousands of California member s to request that 
the Commission on Wildfire Cost and Recovery (“Commission”) address water contamination and lack of 
drinking water availability to communities following wildfires in its report to the Legislature.  Wildfire frequency 
and severity is rising in California, increasing the need to make communities more resilient to fire impacts. In 
addition to person property and lost life, water systems have been compromised and damaged by the fires and 
residents are forced to rely on bottled water for drinking supplies, without quick relief and at great expense.  
This is an unacceptable outcome that must be addressed by the Commission and the Legislature.   


News articles have demonstrated that, even where water is available after these fires, it is often contaminated 
with cancer-causing contaminates like benzene and toluene in their drinking water.1  Cleanup will require 
expensive treatment options and infrastructure replacement, all while incurring the added expense of living on 
bottled water. Both Santa Rosa and Paradise are expected to have to make extensive repairs and replacements 
of water systems, which may add years to recovery efforts while adding an extra layer of costs to those who 
can least afford it – especially as they rebuild their lives.   


More must be done on the front end to fire-harden water utilities in the wildland-urban interface to allow for 
more resilient systems that can withstand wildfire and allow for an easier return home for wildfire victims.  The 
Commission must include recommendations to the Legislature to increase fire-hardening requirements for 
water utilities in the wildland-urban interface to better protect the public in the future. Anything less ignores 
some of the most serious impacts of wildfires on the residents of our state. 


Sincerely, 


 
Andria Ventura 
Toxics Program Manager 
 
1Elizabeth K. Wilson, California Wildfires Caused Unexpected Benzene Contamination of Drinking Water, Chemical and Engineering News, (June 29, 2018) 
available at https://cen.acs.org/environment/water/California-wildfires-caused-unexpected-benzene/96/i26; Elizabeth K. Wilson, Benzene Found in the 
Water Supply of Fire-Ravaged Paradise, California, Chemical and Engineering News, (Apr. 30, 2019) available at 
https://cen.acs.org/environment/water/Benzene-found-water-supply-fire/97/web/2019/04; Associated Press, Cancer-Causing Chemical Taints Water 
After California Wildfire, (Apr. 30, 2019) available at https://www.nbcnews.com/news/us-news/cancer-causing-chemical-taints-water-after-california-
wildfire-n1000136. 
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June 3, 2019 
 
Governor’s Office of Planning and Research 
P.O.Box 3044 
Sacramento, CA 95812-3044  
 
Commissioner Carla Peterman, Chair    Commissioner Michael Kahn  
Commissioner Dave Jones     Commissioner Pedro Nava  
Commissioner Michael Wara     Evan Johnson, Executive Officer  
 
Dear Commissioners: 
 
We represent a broad coalition of wildfire victims, cities and counties, consumer attorneys, and 
insurance companies that are unified in our desire to protect the rights of fire victims, reduce the 
incidence and severity of wildfires, and ensure utilities are held accountable for the safety of their 
systems.  
 
On May 29, 2019, your Commission on Catastrophic Wildfire Cost and Recovery released a draft report 
providing recommendations to the governor and legislature on how to manage the long-term costs and 
liabilities associated with utility-caused wildfires. The conclusion of the draft report calls for the 
legislature to revise the CPUC’s prudent manager standard and cost recovery process and change the 
current inverse condemnation/strict liability standard, with the addition of a modest Wildfire Victims 
Fund to pay out claims quickly. In addition, the report questions the practicality of establishing a large 
Wildfire Victims Fund, but suggests that it should be an option in the absence of inverse/strict liability 
reform. 
 
Our coalition strongly believes the proposed changes to wildfire utility liability laws contained in your 
report represent a huge win for utilities and their shareholders and a stark blow to the rights of fire 
victims.  Rewarding PG&E executives and shareholders for bad behavior by stripping victims of their 
constitutional rights with changes to inverse condemnation is not the solution to protect Californians 
from wildfires or provide safe, affordable energy.  
 
We are very grateful that legislative leaders and the governor have stated they will not pursue the draft 
recommendations to change utility liability laws and will instead focus on solutions that unite 
Californians in our goal to “strengthen mitigation efforts, expand and modernize our emergency 
response and firefighting systems, harden our energy grids and delivery infrastructure, and to hold bad 
actors like PG&E accountable.” 







 
Our coalition urges the Commission to reject the draft report recommendations to change inverse 
condemnation and to focus on the Governor’s principles of reducing risk, protecting victims, ensuring 
safe and affordable power and holding utilities accountable. Our organizations strongly believe the 
current constitutionally protected liability standard is one of the very best tools to decrease the risk of 
catastrophic wildfires. It incentivizes safety and facilitates actions that reduce wildfire risk as we adapt 
to our changing environment and become more resilient.  
 
Our coalition is committed to working on solutions. We previously presented the following key 
principles to address the need for fair and prompt treatment for wildfire victims and allocating the 
burden of wildfire damage fairly: 
 


1. Provide Immediate Help for Fire Victims 
2. Prioritize Safety to Reduce the Incidence and Severity of Wildfires 
3. Protect the Constitutional Rights of Fire Victims 
4. Develop Clear, Fair Standards for Cost Recovery 
5. Establish a Catastrophic Wildfire Fund  


 
Many of the recommendations in the Commission’s draft report are consistent with our principles and 
we are pleased to support options for reforming the prudent manager standard to provide clear, fair 
standards for cost recovery. Rather than attempting to eliminate inverse condemnation or otherwise 
shift costs to others, the Commission should continue to focus on fair mechanisms for utilities to pass on 
those costs to their ratepayers, subject to appropriate exclusions depending upon their behavior. 
Current standards for cost recovery are unclear, and utilities’ exposure, therefore, is potentially 
unlimited.  
 
We believe that the best way to protect Californians from utility-caused wildfires is to adopt aggressive 
safety measures. The Governor’s strike force report provides a comprehensive set of steps to prevent 
and respond to catastrophic wildfires that includes expanded fire prevention activity, new investments 
in fire suppression and response, and more resilient communities, among other ideas.  In addition, the 
Commission should consider including some of Judge Alsup’s recommendations for independent 
monitors and quarterly reports on safety improvements.  
 
Our coalition strongly agrees that, at a minimum, there needs to be a modest Wildfire Victims Fund to 
pay claims quickly.  Further, we are optimistic that a large Wildfire Victims Fund can be established 
despite the challenges noted in the draft report. California’s approach should hold utilities accountable, 
treat victims fairly, ensure safe, reliable and affordable energy for California, as well as continue 
progress to achieve the state’s ambitious climate goals.   
 
Similar to many of the recommendations in the Commission’s draft report, we offer the following 
principles for establishing such a fund: 
 
1. Fund proceeds should be only be available for wildfire property damage caused by utility-caused 


ignitions.  
2. Electric utilities should be required to continue purchasing commercial insurance and the fund 


would be available once the insurance is exhausted. 
3. To minimize moral hazards (1) the CPUC should retain authority to punish IOUs for imprudent 


management; (2) IOU’s should face increased post-loss fund premiums following fires due to 







imprudent management; and (3) willful misconduct and punitive damages should never be covered 
by the fund.  


4. The fund should include a tax-exempt feature (both state and federal).  
5. The fund may purchase reinsurance and other risk financing instruments.  
 
While undermining victims’ rights by changing constitutionally protected strict liability standards is an 
untenable solution, we concur with the Commission’s draft report on the need to clarify the current 
“prudent manager” standard for cost recovery by investor owned utilities (IOUs).  In combination with a 
catastrophic wildfire fund, this would provide the certainty investors need to stabilize the financial 
market for California IOUs and offer a clear methodology to apportion liability. 
 
Our coalition is committed to providing real solutions that will best serve Californians and we look 
forward to the work ahead. Should you have any questions regarding our position or our coalition, 
please contact Cara Martinson, CSAC Senior Legislative Representative at 916-327-7500, ext. 504, or 
cmartinson@counties.org.  
 
 
California State Association of Counties, Up from the Ashes, Consumer Attorneys of California, Personal 
Insurance Federation of California, American Property Casualty Insurance Association  
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Comments of Michael Aguirre and Maria Severson to the Commission on 


Catastrophic Wildfire Cost and Recovery 


 


June 5, 2019 


 


We are attorneys who have been representing investor-owned utility (IOU) 


ratepayers in litigation against the IOUs since 2009. We have learned through our 


decade-long advocacy on behalf of ratepayers the primary cause of catastrophic 


wildfires: The IOUs’ noncompliance with wildfire safety rules, along with the 


California Public Utilities Commission’s (CPUC) failure to enforce those rules. 


 


On April 30 of this year, San Diego Gas & Electric (SDG&E) petitioned the 


U.S Supreme Court to hear its appeal to force the CPUC to allow a $379 million 


rate increase for uninsured liabilities from the 2007 San Diego wildfires. A week 


ago, on May 30, we filed a brief with the U.S. Supreme Court on behalf of a party 


to that case, an interested SDG&E ratepayer, to demonstrate why SDG&E’s attack 


on the prudent manager standard – one of the key issues here – lacked merit.1 


SDG&E and its fellow IOUs now repeat the same misleading arguments before the 


Commission on Catastrophic Wildfire Cost and Recovery (“Commission”). 


 


We therefore write to provide an underrepresented perspective to the 


Commission on the cost recovery mechanism the IOUs seek to dismantle. 


Ratepayers should not be stripped of protection from unjust and unreasonable rate 


increases, especially when ratepayers were not responsible for the IOUs’ continued 


failure to abide by California’s wildfire safety laws time and again. 


 


A. The Prudent Manager Standard’s Inquiry into The Justness and 


Reasonableness of Cost Recovery Should Not be Diluted nor the Burden 


of Proof Therein Unchanged 


 


As stated in Finding 3 of Appendix II, the Commission stated it received 


testimony “that the current standard for cost-recovery is unclear,” with some 


parties favoring a system which places the burden of proof on ratepayers to prove 


IOU imprudence or negligence. The Commission should not recommend any such 


change because of the tried-and-true effectiveness of the prudent manager standard 


in preventing the passing on of and unjust and unreasonable costs onto ratepayers. 


                                                           
1 See San Diego Gas & Elec. v. CPUC, docket No. 18-1368 at the U.S. Supreme Court: 


https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/18-


1368.html  



https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/18-1368.html

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/18-1368.html





The standard for cost recovery is not unclear. The standard is well-known: 


IOUs bear the burden of showing its costs to be imposed upon ratepayers are “just 


and reasonable,” and the prudent manager standard exists to determine whether 


such costs are in fact just and reasonable.2 The Legislature’s use of the prudent 


manager standard to ensure ratepayers pay just and reasonable rates is well in 


keeping with long-established principles of Fifth Amendment Takings Clause 


jurisprudence from the Supreme Court.3 


 


Moreover, the prudent manager standard as articulated in SB 901 is already 


in line with reasonableness standards in civil law. In a negligence action, the party 


seeking compensation has the burden of proof, and likewise, the party seeking cost 


recovery under the prudent manager standard – the IOUs – must demonstrate their 


sought-after rate increases are just and reasonable.  


 


The CPUC has in fact previously considered, and rejected, the very 


proposals advanced by the IOUs to the Commission to apply negligence principles 


into the ratemaking process: “Indeed it is probably unwise to inject the concept of 


negligence… into the ratemaking process, where standards for allowance or 


disallowance are already adequately defined to resolve reasonableness issues.”4 


 


The prudent manager standard is effective at ensuring ratepayers in fact pay 


just and reasonable costs because the burden of proof is on IOUs. The CPUC has 


emphasized the prudent manager standard’s role in protecting ratepayers: “It would 


be unconscionable from a regulatory perspective to reward… imprudent activity 


by passing the resultant costs through to ratepayers.”5  


 


Without the burden of proof being put onto the party seeking rate recovery – 


the IOUs – to show their costs are in fact just and reasonable, ratepayers will be in 


a deeply disadvantageous position relative to the IOUs. Ratepayers lack immediate 
                                                           
2 See 2002 Cal. PUC LEXIS 534 (2002) *6-7 (describing the utility’s “burden to show that its 


actions were reasonable in light of circumstances existent at the time… through clear and 


convincing evidence.”).  
3 See e.g. Duquesne Light Co. v. Barasach, 488 U.S. 299, 307–08 (1989) (rejecting suggestion 


that a “prudent investment rule should be… the constitutional standard” and holding “no single 


method need be followed… in considering the justness and reasonableness of rates.”); Fed. 


Power Comm’n v. Hope Nat. Gas Co., 320 U.S. 591, 603 (1943) (fixing of just and reasonable 


rates “does not insure that the business shall produce net revenues.”).  
4 See 1984 Cal. PUC LEXIS 1044 (1984) *106. 
5 See id. at *107 (emphasis added) (analyzing the reasonableness of IOU conduct relating to a 


diesel fire at the San Onofre Nuclear Generating Station and determining the IOU was not a 


prudent manager). 







access to an IOU’s internal data showing what conditions an IOU was aware of 


around the time a wildfire began, what actions were or were not taken in response 


to such conditions, and what tools were available to the IOU in the first place. 


 


IOUs also have access to significant resources – financial, legal, legislative, 


and so on – to make their affirmative case to raise rates. It would be unreasonable, 


if not disastrous, to require ratepayers to do the same against the raising of rates. 


As Judge William Alsup of the Northern District of California put it: “You 


[PG&E] spend so much money on lobbying, you could go to Sacramento today 


and get a law passed on cutting down those trees [near transmission lines].”6  


 


Indeed, the Commission’s draft report seems to recognize use of the prudent 


manager standard has not by itself caused IOUs financial difficulties. The draft 


report recognizes there is only “one significant instance” in which an IOU 


requested, and was denied, cost recovery beyond its liability insurance.7  


 


The significance of this example cannot be understated. SDG&E was denied 


recovery for $379 million of liabilities from the 2007 San Diego wildfires, a mere 


fifteen percent of the $2.4 billion in total liabilities, because its insurance paid for 


the remaining eighty-five percent. Recovery was denied because SDG&E acted 


unreasonably in handling the 2007 San Diego wildfire – in one instance, SDG&E 


waited six hours to de-energize its downed power lines, despite SDG&E’s 


arguments that contemporaneous weather conditions were unusually hot and dry.8  


 


The lone example of the prudent manager standard being applied to deny 


cost recovery beyond insurance coverage should not be understood as evidence 


that a new standard of review is warranted or that it should be more permissive. If 


anything, the lone example shows the prudent manager standard working as 


intended: to prevent cost spreading of modest amounts of liabilities onto ratepayers 


where the catastrophic wildfire at issue was directly caused by the IOUs’ actions.  


 


                                                           
6 John Wildermuth, PG&E lobbying spending in California soars after deadly wildfires, San 


Francisco Chronicle (Jan. 30, 2019), https://www.sfchronicle.com/politics/article/PG-E-


lobbying-spending-in-California-soars-after-13575166.php  
7 Appendix II, Finding 3 of the Draft Report, page 6. 
8 Jeff McDonald, Judges: Reject SDG&E bid to charge customers for $379 million in wildfire 


costs, San Diego Union Tribune (Aug. 23, 2017), 


https://www.sandiegouniontribune.com/news/watchdog/sd-me-wildfire-costs-20170823-


story.html  



https://www.sfchronicle.com/politics/article/PG-E-lobbying-spending-in-California-soars-after-13575166.php

https://www.sfchronicle.com/politics/article/PG-E-lobbying-spending-in-California-soars-after-13575166.php

https://www.sandiegouniontribune.com/news/watchdog/sd-me-wildfire-costs-20170823-story.html

https://www.sandiegouniontribune.com/news/watchdog/sd-me-wildfire-costs-20170823-story.html





In other words, the prudent manager standard already prevents unjust and 


unreasonable cost spreading, in furtherance of the ratepayers’ Fifth Amendment 


rights against unlawful government takings. Weakening of the prudent manager 


standard does not constitute clarification of the same. 


 


B. The Process by Which Investors Can Predict IOU Liability is Not 


Protracted, as Enough Facts Become Available to the Public to 


Reasonably Determine Liability Within Months, as Seen with The 


Camp Fire  


 


The Commission’s draft report reflects testimony that “the current standard 


for cost-recovery is… protracted,” but in truth, investors are provided enough 


information to make reasonable determinations of IOU liability within a few 


months after a catastrophic wildfire has been contained.  


 


Information linking PG&E to the Camp Fire was revealed quickly. Two 


months after the fire, reports were published of PG&E infrastructure damage in the 


area at the time the fire ignited.9  Indeed, three months after the fire, a federal judge 


issued a proposed order to PG&E to reinspect its entire electric grid10 and shortly 


thereafter, PG&E declared bankruptcy.11 By February 2019 – four months after the 


Camp Fire – PG&E admitted to its investors that it had likely caused the 


conflagration.12 Investors lost confidence in PG&E long before Cal Fire declared 


its investigation results in May 2019, where PG&E equipment was found to be the 


direct cause of the Camp Fire. 


 


In other words, PG&E’s poor financial health, and the market’s 


unwillingness to extend credit to PG&E, is the result of PG&E’s wildfire safety 


violations and not the purported length of time a prudent manager determination 


                                                           
9 Roland Li, Numerous PG&E employees saw flames soon after Camp Fire started, San 


Francisco Chronicle (Dec. 31, 2018), https://www.sfchronicle.com/california-


wildfires/article/Numerous-PG-E-employees-saw-flames-soon-after-13501188.php  
10 Dale Kasler & Tony Bizjak, Judge could force PG&E to inspect all 106,000 miles of electric 


grid, The Sacramento Bee (January 9, 2019), https://www.sacbee.com/latest-


news/article224204400.html  
11 Iulia Gheorghiu, A PG&E bankruptcy timeline: The road to Chapter 11 and beyond, 


UtilityDive (Jan. 31, 2019), https://www.utilitydive.com/news/a-pge-bankruptcy-timeline-the-


road-to-chapter-11-and-beyond/547154/  
12 Francesca Paris, PG&E Says Its Equipment Likely Caused Camp Fire, As Investigation 


Continues, National Public Radio (February 28, 2019), 


https://www.npr.org/2019/02/28/699026147/pg-e-says-its-equipment-likely-caused-camp-fire-


as-investigation-continues  



https://www.sfchronicle.com/california-wildfires/article/Numerous-PG-E-employees-saw-flames-soon-after-13501188.php

https://www.sfchronicle.com/california-wildfires/article/Numerous-PG-E-employees-saw-flames-soon-after-13501188.php

https://www.sacbee.com/latest-news/article224204400.html

https://www.sacbee.com/latest-news/article224204400.html

https://www.utilitydive.com/news/a-pge-bankruptcy-timeline-the-road-to-chapter-11-and-beyond/547154/

https://www.utilitydive.com/news/a-pge-bankruptcy-timeline-the-road-to-chapter-11-and-beyond/547154/
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would take. The culprit behind lack of investor confidence in IOUs is not the 


prudent manager standard or an IOUs’ ability to prove it deserves to spread costs 


onto ratepayers, but with the market’s confidence in California’s IOUs to avoid 


causing wildfires in the first place.  


 


Conclusion 


 


Cal Fire’s investigations and ratepayer lawsuits have proven, time and again, 


the direct causes of catastrophic wildfires to be the IOUs’ refusal to do what is 


necessary for safety, despite the many resources at their disposal. Judge William 


Alsup, who found PG&E to have violated its probation by causing the Camp Fire, 


memorialized that sentiment succinctly:  


 


In the last five years, $4.5 billion in dividends were paid out to 


shareholders. Some of that could’ve been paid out to cut trees. But all 


the money went to shareholders.13  


 


The IOUs arguments against the prudent manager standard therefore lack 


merit. The Commission should direct its attention instead at the root cause of the 


IOUs’ financial difficulties: their noncompliance, time and again, with wildfire 


safety standards. 


                                                           
13 Matthias Gafni & John Woolfolk, Federal judge asks PG&E: Should I ‘let you keep killing 


people?’ Rules utility violated its felony probation, Redwood Times (January 30, 2019), 


https://www.redwoodtimes.com/2019/01/30/federal-judge-to-decide-whether-to-toughen-pges-


probation-terms-today/  



https://www.redwoodtimes.com/2019/01/30/federal-judge-to-decide-whether-to-toughen-pges-probation-terms-today/

https://www.redwoodtimes.com/2019/01/30/federal-judge-to-decide-whether-to-toughen-pges-probation-terms-today/
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STATUTORY PROVISIONS INVOLVED 


Before they can obtain funds from ratepayers, 
public utilities in California must show the charges 
were “just and reasonable.” Cal. Pub. Util. Code § 451. 
The term “reasonable” means that the acts engaged 
in by a utility followed the exercise of reasonable judg-
ment considering the facts known, or which should 
have been known, at the time the decision was made. 
2002 Cal. PUC LEXIS 534, *7. 


The utility must show its decision-making process 
was sound, that its managers considered a range of 
possible options considering the information that 
was, or should have been, available to them, and that 
its managers decided on a course of action that fell 
within the bounds of reasonableness, even if it turns 
out not to have led to the best possible outcome. 2002 
Cal. PUC LEXIS 534, *8. 


 


INTRODUCTION 


Real Party in Interest Ruth Henricks (“Henricks”) 
opposes the Petition for Certiorari and asks that it be 
denied for (1) lack of merit and (2) short-circuiting 
the Legislature’s ongoing policymaking on the very 
topic of the Petition. 


First, there are no important questions of law 
presented by the Petition, as recognized by the Cali-
fornia Supreme Court’s denial of San Diego Gas & 
Electric’s (“SDG&E”) petition for review of the under-
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lying California Public Utilities Commission (“CPUC”) 
administrative decision. This Petition glosses over the 
key fact of the case: Petitioner was not allowed to spread 
an additional $379 million in wildfire liabilities to 
ratepayers because Petitioner was found to have impru-
dently managed its wildfire-causing facilities at the 
time the wildfires were ignited. 


But for that finding, Petitioner would have been 
allowed to spread its costs to ratepayers in accordance 
with the principles of inverse condemnation. The 
Legislature conditioned such cost-spreading on a finding 
of prudent management to incentivize investor-owned 
utilities (“IOUs”) such as Petitioner to prioritize public 
safety. Petitioner did not prudently manage it opera-
tions, and accordingly, was denied the ability to spread 
those costs amongst its ratepayers. As such, the CPUC 
determined inverse condemnation principles to not 
be relevant to its application of the prudent manager 
standard. Both the California Supreme Court and the 
California Court of Appeal upheld that determination. 


Second, the Petition asks the Supreme Court to 
entertain what appears to be little more than a dis-
guised facial validity challenge to the prudent manager 
standard applied in the underlying administrative 
decision, recently codified by the California Legislature 
in 2018 under Cal. Pub. Util. Code § 451.1. Facial 
validity challenges have long been disfavored by this 
Court for its deleterious effects on the democratic 
process. 


In fact, the codification of the prudent manager 
standard under the California Public Utilities Code 
is the result of tailor-made legislation to address Peti-
tioner’s cost-spreading concerns—the same concerns 
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raised in the Petition. The Legislature has even formed 
a wildfire preparedness committee to provide Petitioner 
and its fellow IOUs a ready-made avenue to present 
their concerns to the government body most suited to 
addressing those concerns. 


The instant petition for consideration of the 
question of inverse condemnation is therefore both 
unmeritorious and premature. 


 


STATEMENT OF THE CASE 


Real Party in Interest Ruth Henricks is a ratepayer 
of SDG&E and resides in San Diego, California. 
Henricks has been the proprietor of The Huddle 
diner in the Mission Hills neighborhood of San Diego 
for several decades and was recently named by CNN 
a “Hero” for her non-profit organization Special Deliv-
ery, which prepares and delivers over 300 fresh meals 
per day to in-need individuals.1 


On September 25, 2015, Petitioner SDG&E applied 
for authorization to raise its rates by $379 million to 
cover costs arising from liabilities incurred because 
its electric infrastructure caused the catastrophic 2007 
Witch, Guejito and Rice wildfires. See Petitioner’s 
Appendix of Exhibits in Support of Writ of Review 
in the Cal. Ct. of Appeal (“Cal.Pet.App.”) 1 Cal.Pet.
                                                      
1 Meghan Dunn, Inspired by a Sick Customer, a Diner Owner 
Enlists Volunteers to Feed Those Who Can’t Make It to Her 
Restaurant, CNN (May 31, 2019), https://www.cnn.com/2019/05/
09/us/cnnheroes-ruth-henricks-special-delivery-san-diego/index.
html. 
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App.54. Petitioner claimed therein its understanding 
of the doctrine of inverse condemnation drove its 
decision to settle the many claims against Petitioner 
for damages caused by the 2007 wildfires. See 1 Cal.
Pet.App.66. 


The CPUC established an administrative pro-
ceeding to consider Petitioner’s application.2 Various 
ratepayer advocate parties—also Real Parties in Inter-
est to this Petition—filed protests to the application 
in March 2016, some of whom objected to Petitioner’s 
inclusion of inverse condemnation issues when the 
question before the CPUC was whether Petitioner 
prudently managed its electric infrastructure. See e.g. 
3 Cal. Pet.App.1225; 1260. 


Henricks, representing small businesses and 
nonprofit SDG&E ratepayers, filed for party status on 
September 30, 2015, and was granted status author-
izing her to participate in the proceeding on February 
16, 2016. See 3 Cal.Pet.App.1106, 1317. 


On April 11, 2016, the assigned administrative law 
judges (‘ALJ’) issued a Scoping Memo and Ruling 
which allowed for discussion of threshold legal issues 
first, followed by evidentiary hearings and briefing 
under the prudent manager standard. This part was 
collectively designated as Phase 1: “Whether SDG&E’s 
operation, engineering, and management [of] the facil-
ities alleged to have been involved in the ignition of 
the fires was reasonable.” 5 Cal.Pet.App.1462. Other 
legal issues, if any remained to be discussed, would 


                                                      
2 The CPUC proceeding number for the SDG&E application is 
A.15-09-010. 
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be briefed in Phase 2; the Scoping Memo contained 
no discussion of inverse condemnation. Id. 


Briefing of threshold legal issues occurred in May 
2016; Petitioner argued that inverse condemnation 
governed CPUC approval of its cost recovery. See e.g. 
4 Cal.Pet.App.1523. A coalition of Real Parties in 
Interest filed a reply brief arguing inverse condemna-
tion principles did not govern the proceeding because 
granting Petitioner’s applied-for rate increases would 
remove much-needed incentives for Petitioner to miti-
gate wildfire risk. See e.g. 4 Cal.Pet.App.1575-76. On 
August 11, 2016, the CPUC ruled that evidentiary 
hearings to consider whether Petitioner was a prudent 
manager would proceed; no mention therein was made 
of inverse condemnation. See 4 Cal.Pet.App.1594. 


From October 2016 to January 2017, evidentiary 
hearings were held wherein evidence was introduced 
to answer the question of whether SDG&E was a 
prudent manager and not towards the question of 
whether inverse condemnation principles prevented 
application of the prudent manager standard. See e.g. 
17 Cal.Pet.App.7065, 7196, 7217, 7254, 7277 (parties 
in opposition to SDG&E’s application); 18 Cal.Pet.
App.7349 (SDG&E rebuttal testimony); 19 Cal.Pet.App.
7528, 7571, 7625, 7836 (same); 20 Cal.Pet.App.7870, 
8086 (transcripts of hearings); 23 Cal.Pet.App.8889, 
9118 (same). 


After the evidentiary hearings were conducted 
and after an initial round of briefing on threshold 
issues, California’s two other IOUs—Pacific Gas & 
Electric (“PG&E”) and Southern California Edison 
(“SCE”)—were granted party status on September 26, 
2017, for the sole purpose of raising inverse condemna-
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tion arguments in the post-trial briefs. See 30 Cal.
Pet.App.11608, 11611. PG&E and SCE jointly filed 
comments upon the ALJs’ Proposed Decision to argue 
that cost recovery was required under the doctrine of 
inverse condemnation. See 30 Cal.Pet.App.11647. 


Numerous Real Parties in Interest objected to 
those arguments, both through reply comments and ex 
parte communications. These parties, including Hen-
ricks, identified inverse condemnation as an issue not 
tried during the evidentiary hearings and as such, 
not in the evidentiary record. See e.g. 30 Cal.Pet.App.
11541; 11555; 11563. Moreover, the parties recognized 
the inverse condemnation arguments were not relevant 
to Petitioner’s applied-for $379 million rate increase 
because the applicable law only required the CPUC 
determine whether its rate increase was “just and 
reasonable.” See e.g. 30 Cal.Pet.App.11583. And in 
making that determination, it used the prudent 
manager standard. 


On November 30, 2017, the CPUC rendered a final 
decision which denied Petitioner’s application for a 
$379 million rate increase on the basis that Petitioner 
had imprudently managed the facilities alleged to 
have caused the 2007 Witch, Guejito and Rice 
fires. Appendix to Petition for Writ of Certiorari 
(“Pet.App.”) at 9a. Moreover, the CPUC decision agreed 
inverse condemnation was “not relevant to a Commis-
sion reasonableness review under the prudent manager 
standard.” Pet.App.75a, 76a. The CPUC decision also 
recognized Petitioner “withdrew its testimony con-
cerning inverse condemnation for purposes of Phase 
1.” Pet.App.75a. 







7 


 


Concomitantly, CPUC Commissioners Michael 
Picker and Martha Guzman-Aceves filed a concurrence 
agreeing that SDG&E was an imprudent manager, but 
urging the Legislature to address the “issues of liability 
calculation and cost allocation in instances when 
utility infrastructure is implicated in private property 
loss.” Pet.App.87a. 


All three IOUs applied for rehearing from the 
CPUC; those applications were denied on July 12, 2018. 
Pet.App.94a. The CPUC affirmed its previous decision 
that inverse condemnation was not relevant to the 
CPUC’s application of the prudent manager standard. 
Pet.App.132a. The CPUC also denied SDG&E’s Fifth 
Amendment Takings Clause arguments, recognizing 
that SDG&E was neither guaranteed cost recovery 
nor entitled to any particular rate recovery. See Pet.
App.134a-135a. 


Petitioner then filed a petition for review of the 
CPUC decision with the California Court of Appeal, 
Fourth Appellate District, Division One. Henricks, as 
well as other Real Parties in Interest, filed answers 
to the petition. The California Court of Appeal denied 
the petition and affirmed the CPUC’s finding that 
inverse condemnation was not relevant to whether 
SDG&E was a prudent manager. See Pet.App.1a, 3a. 


Afterwards, Petitioner filed a petition for review 
with the California Supreme Court. Henricks filed an 
answer to the petition and asked the California 
Supreme Court take judicial notice of Senate Bill 901 
(‘SB 901’), a recently passed bill from the California 
Legislature addressing IOU wildfire liability and 
mandating the IOUs implement various wildfire pre-
ventative measures. S.B. 901, 2017-18 Leg., Reg. Sess. 
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(Cal. 2018). The California Supreme Court granted 
Henricks’ request for judicial notice and summarily 
denied SDG&E’s petition for review on January 31, 
2019. Pet.App.5a. 


SDG&E’s Petition for a Writ of Certiorari to this 
Court followed on April 30, 2019. 


 


REASONS FOR DENYING THE WRIT 


The Court should leave undisturbed the numerous 
decisions denying Petitioner’s administrative applica-
tion to extract another $379 million from its ratepayers, 
despite its imprudent management of electric infra-
structure causing the 2007 Witch, Guejito and Rice 
fires in San Diego County. All three adjudicative 
bodies empowered under California law to hear Peti-
tioner’s legal arguments have considered and rejected 
them: the California Public Utilities Commission, the 
California Court of Appeal and the California Supreme 
Court. 


Henricks urges the U.S. Supreme Court to likewise 
deny the writ for three reasons. First, the purported 
legal question of inverse condemnation was irrelevant 
to the final decisions of the underlying administrative 
proceeding and as such, there are no important ques-
tions of federal or state law deserving of review. 
Second, the California Supreme Court’s denial of review 
was a denial on the merits, thereby communicating a 
preference for judicial restraint in favor of legislative 
action. Third, the petition is a disguised facial validity 
challenge to the prudent manager standard. However, 
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consideration of that question would require the Court 
to interfere with the California Legislature’s ongoing 
process of addressing Petitioner’s cost-spreading 
concerns through tailor-made legislation, such as 2018’s 
Senate Bill 901. 


I. INVERSE CONDEMNATION WAS NOT RELEVANT TO 


THE CPUC’S DECISION BECAUSE, AS THE CPUC 


RECOGNIZED IN DENYING REHEARING, PETITIONER’S 


REQUESTED RATE INCREASES WERE NOT JUST AND 


REASONABLE. 


Petitioner’s insistence that inverse condemnation 
principles should have governed the decisions on the 
merits should be ignored as an unlawful end-run around 
the applicable legal standard—the prudent manager 
standard now codified in Cal. Pub. Util. Code § 451.1. 


As recognized by the CPUC in its denial of 
rehearing, Petitioner is only entitled to cost recovery 
if those rates would be just and reasonable, and Peti-
tioner bore the “burden to prove that all costs sought 
to be recovered” were in fact just and reasonable. 
Pet.App.134a. The CPUC found “SDG&E did not meet 
that burden here.” Id. Petitioner’s proposed rates were 
not just and reasonable because of Petitioner’s unrea-
sonable and imprudent management of its catastrophic 
wildfire-causing facilities. See generally id. (citing 16 
Cal. P.U.C. 2d 249, 283 (Cal. P.U.C. 1984) (“It would 
be unconscionable from a regulatory perspective to 
reward such imprudent activity by passing the resul-
tant costs through to ratepayers.”)). 


As the record reflects, Petitioner’s requested $379 
million rate increase turned on whether Petitioner’s 
“operation, engineering and management of the facil-
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ities alleged to have been involved in the ignition of 
the [Witch, Guejito, and Rice] fires was reasonable 
and prudent.” See Pet.App.13a (emphasis added). After 
an evidentiary hearing in which Petitioner and Real 
Parties in Interest presented evidence and witnesses, 
Petitioner was unsuccessful in showing that its 
requested rate increases were just and reasonable in 
light of its imprudent and unreasonable management 
of its facilities. See Pet.App.73a, 74a. 


Petitioner’s attempts to frame its potential cost 
recovery as a question of inverse condemnation here 
should be unavailing, just as they were during the 
evidentiary proceeding. See e.g. 3 Cal.Pet.App. 1225; 
1260; 30 Cal.Pet.App. 11583. The CPUC did not even 
include inverse condemnation in its Scoping Memo, 
but instead, identified the issue to be addressed as 
whether Petitioner satisfied the prudent manager 
standard. 5 Cal.Pet.App. 1462. Petitioner in fact pre-
sented no evidence at the evidentiary hearings on the 
issue of inverse condemnation, but instead, addressed 
the prudent manager standard. See e.g. 30 Cal.Pet.
App. 11541; 11555; 11563. 


Petitioner claims that inverse condemnation prin-
ciples nevertheless require cost recovery despite the 
CPUC finding Petitioner was not a prudent manager. 
See Petition for Writ of Certiorari (“Pet.”) at 17-19. 
As a finding under the prudent manager standard is 
also a finding of whether the proposed rate increase 
is just and reasonable, Petitioner is thereby claiming 
that it is entitled to any costs it seeks, regardless of 
whether such costs are just and reasonable. 


The CPUC’s denial of rehearing addressed these 
arguments too, recognizing “an unlawful taking or 







11 


 


confiscation does not occur unless a regulation or 
rate is unjust and reasonable.” Pet.App.134a-135a 
(citing Duquesne Light Co. v. Barasach, 488 U.S. 299, 
307-08 (1989)). It is long established that to deter-
mine if rates are “just and reasonable,” a regulator must 
conduct a “balancing of the investor and the consu-
mer interests.” Fed. Power Comm’n v. Hope Nat. Gas 
Co., 320 U.S. 591, 603 (1943). Petitioner’s entitlement 
to any of its costs, regardless of whether such costs 
are just and reasonable, would thereby violate the 
ratepayers ’ Fifth Amendment rights against unlawful 
takings. 


Indeed, the CPUC ruled inverse condemnation to 
be “not relevant to a Commission reasonableness 
review under the prudent manager standard” and 
therefore, irrelevant to the outcome of the admin-
istrative decision. Pet.App.75a, 76a. Petitioner in fact 
“withdrew its testimony concerning inverse condem-
nation” in the underlying CPUC proceeding, a tacit 
acknowledgement of inverse condemnation’s irrel-
evancy. Pet.App.75a (emphasis added). The Court of 
Appeal upheld the CPUC’s finding that inverse condem-
nation was not relevant to its analysis. See Pet.App.
3a, 4a. 


Petitioner also claims it is nevertheless entitled 
to cost recovery, despite its costs being deemed unjust 
and unreasonable to levy upon ratepayers due to 
Petitioner’s own mismanagement, because Petitioner 
cannot spread those costs amongst the benefitted public 
“through the coercive power of taxation” and lack the 
“unfettered ability to spread the costs of such lia-
bility . . . ” Pet.12-13. 
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Such comparisons ignore properties inherent to 
investor-owned utilities that government agencies 
lack. The most essential difference is that government 
agencies are not-for-profit institutions, whereas IOUs 
such as Petitioner are guaranteed a profit by law for 
its investors. See e.g. Cal. Pub. Util. Code § 456. 
Ironically, California law’s guarantee of a profit for 
IOUs has resulted in perverse incentives to build unnec-
essary projects, leading to Californians paying markedly 
higher electricity prices than their neighbors.3 


The recently-publicized reorganization of another 
IOU, PG&E, does not change the above analysis: 
PG&E was found liable for causing several wildfires 
in 2017 alone, followed by the most destructive wildfire 
in California history in 2018.4 An IOU with such a 
track record of mismanagement is perhaps undeserving 
of a guaranteed profit, let alone judicially guaranteed 
financial solvency. 


Unsurprisingly, Petitioner fails to mention its wild-
fire insurance coverage paid for more than 85% of 
claims arising from the 2007 wildfires. See e.g. 1 Cal.
Pet.App.63 (Petitioner’s own admission—$379 million 
is 15% or “approximately one-sixth” of the $2.4 billion 
of total wildfire costs incurred by Petitioner); 30 
Cal.Pet.App.11943 (Henricks identifying same). There 
have been no catastrophic fires in San Diego since 
                                                      
3 See e.g. Ivan Penn & Ryan Menezes, Californians Are Paying 
Billions for Power They Don’t Need, L.A. TIMES (Feb. 5, 2017), 
https://www.latimes.com/projects/la-fi-electricity-capacity/.  


4 See e.g. Jeff St. John, PG&E Under Investigation by SEC Over 
Wildfire Losses, GREENTECH MEDIA (May 6, 2019), https://www.
greentechmedia.com/articles/read/pges-q1-reveals-sec-
investigation-into-public-disclosures-accounting-of-wil.  
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the three caused by Petitioner in 2007. If Petitioner’s 
lack of wildfire liabilities is the result of additional 
care taken by Petitioner to avoid causing wildfires, 
then the incentive provided by the Legislature to do 
so under the prudent manager standard is working 
as intended. Indeed, Petitioner itself does not face 
crippling liability for damage to private property 
from wildfires. 


Petitioner’s claims also ignore the inherent power 
of government to provide through legislation and other 
coercive means for the privately-owned utilities’ 
financial solvency, if government so desires. The use 
of such power, for better or worse, is well-documented 
in recent history and oft discussed.5 As will be discussed 
extensively below, the government of California has 
chosen to wield such power. The California Legislature 
has taken, and will continue to take, action to balance 
the financial solvency of privately-owned utilities 
with the interests of ratepayers, as required by the 
bedrock precedent of this Court to establish just and 
reasonable rates. 


Petitioner’s citations to increased insurance costs, 
weakened credit ratings, discouraged investors and 
infrastructure are far outside the record and do not 
constitute reasons to hear the case. If anything, these 
arguments are a concession that Petitioner’s conten-
tions are best presented to the California Legislature, 
where they are, in fact, now under consideration. 


                                                      
5 See e.g. Knowledge@Wharton, The Auto Bailout 10 Years 
Later: Was It the Right Call?, THE WHARTON SCHOOL (Sept. 12, 
2018), https://knowledge.wharton.upenn.edu/article/auto-bailout-
ten-years-later-right-call/.  
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II. THE CALIFORNIA SUPREME COURT’S DENIAL OF THE 


PETITION FOR A WRIT OF REVIEW WAS A DENIAL ON 


THE MERITS, THEREBY COMMUNICATING THAT 


RECENT ACTS OF THE LEGISLATURE WERE RELEVANT 


TO THE COURT’S DENIAL. 


The denial of SDG&E’s petition for a writ of review 
by the state court of last resort—the California Supreme 
Court—was a rejection of SDG&E’s arguments on the 
merits. As such, the Court’s simultaneous granting of 
Henricks’ request for judicial notice of recent on-point 
acts of the California Legislature communicate a pre-
ference for judicial restraint given the circumstances.6 


A party to a CPUC proceeding may petition a 
California appellate court or the California Supreme 
Court for a writ of review “for the purpose of having 
the lawfulness of the . . . order or decision on rehearing 
inquired into and determined.” Cal. Pub. Util. Code 
§ 1756(a). The Legislature’s purpose in allowing appel-
late courts to summarily deny a petition for review of a 
CPUC decision which “lack[ed] merit and [did] not 
raise important issues” was to allow appellate courts 
to “concentrate their oral argument and opinion writing 
resources on the meritorious petitions and those not 
meritorious petitions that raise issues significant to 
the development of the law.” Pacific Bell v. Cal. Pub. 
Util. Comm’n, 79 Cal. App. 4th 269, 281 (2000). Review 
of CPUC decisions is “discretionary rather than 
mandatory” and as such, “the court need not grant 
a writ if the petitioning party fails to present a 
                                                      
6 Boris Lakusta & David H. Renton, California Supreme Court 
Review of Decisions of the Public Utilities Commission—Is the 
Court’s Denial of a Writ of Review a Decision on the Merits, 39 
HASTINGS L. REV. 1147 (1998). 
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convincing argument that the decision should be 
annulled.” S. Cal. Edison Co. v. Pub. Util. Comm’n, 
128 Cal. App. 4th 1, 9 (2005). 


Indeed, the denial of a petition for review of a 
CPUC decision by the California Supreme Court, the 
state’s highest court, constitutes a denial on the 
“merits both as to the law and the facts presented in 
the review proceedings . . . even though the order of 
[the Court] is without opinion.” People v. Western Air 
Lines, Inc., 42 Cal. 2d 621, 630 (1954). A denial of a 
petition for review is in fact “‘tantamount to a decision 
of the court that the orders and decisions of the 
Commission did not exceed its authority or violate 
any right of the several petitioners under the Consti-
tution of the United States or of the State of 
California.’” Id. at 631 (emphasis added) (citing Napa 
Valley Elec. Co. v. Railroad Comm’n, 251 U.S. 366, 
372-73 (1920)). 


Likewise, the California Supreme Court’s January 
31, 2019, summary decision to deny SDG&E’s petition 
for a writ of review must be understood as a decision 
that SDG&E’s arguments lacked merit, did not raise 
important issues worthy of the Court’s consideration, 
and failed to present a convincing argument against 
the CPUC’s underlying decision. The summary denial 
also constitutes a decision by the California Supreme 
Court that the CPUC did not violate any constitutional 
right of Petitioner, let alone commit an unlawful 
taking under the Fifth Amendment. The California 
Supreme Court found no constitutional issue worthy of 
its scarce resources, and neither should the federal 
court of last resort. 
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As the denial of the writ is a decision on the merits, 
the California Supreme Court’s granting of Henricks’ 
request for judicial notice is also of particular relevance. 
See Pet.App.5a. Henricks requested the Court take 
notice of the recently-passed Senate Bill 901 by the 
California Legislature, which (1) codified the prudent 
manager standard as applied by the CPUC into law 
and (2) provided IOUs with wildfire liabilities from 
calendar year 2017 a fundraising mechanism to offset 
the financial impact from being denied cost-spreading 
to ratepayers from the prudent manager standard. 
See generally S.B. 901, 2017-18 Leg., Reg. Sess. (Cal. 
2018), Secs. 26-27. By taking judicial notice of SB 
901, the California Supreme Court communicated the 
on-point legislative act to be relevant to its denial of 
SDG&E’s petition. 


The U.S. Supreme Court should likewise recognize 
the significance of SB 901, and more generally, of 
the California Legislature’s acts showing that it will 
address the wildfire liability issues at the heart of 
the Petition. Contemporary news coverage of SB 901 
recognized the Legislature sought a balance between 
ratepayer and IOU interests.7 The alternative fund-
raising mechanism to help IOUs pay off projected 
billions in wildfire liabilities accrued in 2017 in fact 
required the CPUC to strike a balance between finan-
cial impacts upon undeserving ratepayers and the 
solvency of the IOUs—the very heart of SDG&E’s 


                                                      
7 See e.g. Iulia Gheorghiu, California Approves Bill to Limit 
Utility Liability for Wildfires, but Not CAISO Expansion, 
UTILITYDIVE (Sept. 4, 2018), https://www.utilitydive.com/news/
california-approves-bill-to-limit-utility-liability-for-wildfires-
but-not/531483/.  
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entreaty to this Court. See Cal. Pub. Util. Code § 451.2
(b) (“the commission shall consider the electrical 
corporation’s financial status and determine the max-
imum amount the corporation can pay without harming 
ratepayers . . . ”). 


The legislative conversation over how such a 
balance would be achieved continues in the Wildfire 
Preparedness and Response Legislative Conference 
Committee, formed during the last legislative session 
to put forth targeted legislation. Another such com-
mittee was formed less than a month ago to determine 
wildfire liability issues discussed in a white paper from 
the California Governor’s office.8 


Given the California Legislature’s ongoing action 
to address wildfire-related challenges, the Petition 
should be rejected as premature. 


III. THE PETITION IS A DISGUISED FACIAL VALIDITY 


CHALLENGE TO THE PRUDENT MANAGER STANDARD, 
IGNORING THE CALIFORNIA LEGISLATURE’S ONGOING 


EFFORT TO ADDRESS PETITIONER’S COST-SPREADING 


CONCERNS. 


The case before the Court is not about inverse 
condemnation; it is instead a coordinated effort by 
California’s investor-owned utilities to bypass the 
California Legislature’s policy of incentivizing IOUs 
to proactively mitigate wildfire risk. 


                                                      
8 See e.g. Guy Kovner, State Sen. Bill Dodd Named Chairman of 
Legislative Wildfire Safety Panel, THE PRESS DEMOCRAT (Apr. 
26, 2019), https://www.pressdemocrat.com/news/9536946-181/state-
sen-bill-dodd-named?sba=AAS. 
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The IOUs’ efforts to undermine the will of the 
Legislature are especially apparent in view of SB 
901, wherein the California Legislature responded to 
the IOUs’ cost-spreading concerns within the frame-
work of the prudent manager standard. Through SB 
901, the California Legislature codified the CPUC 
prudent manager standard. See Cal. Pub. Util. Code 
§ 451.1. SB 901’s fundraising mechanism for 2017 wild-
fire liabilities is meant to recuperate in part costs that 
could not be spread to ratepayers under the prudent 
manager standard. See  §§ Cal. Pub. Util. Code 451.2(a) 
(requiring a determination of whether “those costs 
and expenses are just and reasonable in accordance 
with Section 451.”); 451.2(b) (allocating costs “[n]otwith-
standing Section 451 . . . ”). 


Because the prudent manager standard was 
codified into law by the Legislature after the CPUC’s 
denial of Petitioner’s sought-after $379 million, Peti-
tioner’s inverse condemnation arguments should, to 
the extent they claim the CPUC’s application of the 
prudent manager standard constitute an unlawful 
taking of private property under the Takings Clause 
of the Fifth Amendment, be understood as a facial 
challenge against the constitutionality of Cal. Pub. 
Util. Code § 451.1. 


Facial validity challenges are those which seek to 
“‘establish that no set of circumstances exists under 
which the Act would be valid,’ i.e. that the law is 
unconstitutional in all of its applications.” Wash. 
State Grange v. Wash. State Repub. Party, 552 U.S. 
442, 449 (2008) (citing U.S. v. Salerno, 481 U.S. 739, 
745 (1987)). 
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Here, Petitioner’s Fifth Amendment argument 
would mean any denial of recovery under the prudent 
manager standard would constitute an unlawful taking 
and as such, the prudent manager standard would 
be unconstitutional when applied. Therefore, in the 
context of the underlying CPUC decisions for which 
Petitioner is seeking certiorari, Petitioner’s constitu-
tional claims are little more than a disguised facial 
validity challenge against the prudent manager 
standard as codified in Cal. Pub. Util. Code § 451.1. 


Facial validity challenges are disfavored by this 
Court because they “threaten to short circuit the 
democratic process by preventing laws embodying 
the will of the people from being implemented . . . a 
ruling of unconstitutionality frustrates the intent of 
the elected representatives of the people.” Id. at 450 
(citing Ayotte v. Planned Parenthood, 546 U.S. 320, 
329 (2006)). 


Not only does Petitioner’s writ of certiorari not 
present any important federal issues for review, 
Petitioner’s writ would impose upon this Court the 
dubious task of dictating to the California Legislature 
what policies it should implement, and how. The 
California Legislature has made its priorities clear: it 
seeks to strike a balance between avoiding burdening 
ratepayers with undeserved financial impacts on the 
one hand, while providing IOUs with a reasonable 
financial cushion from insolvency on the other hand. 
The financial assistance provided by the California 
Legislature in future legislative acts would ostensibly 
take into account the prudence—or lack thereof—by 
the IOU, as SB 901’s 2017-specific fundraising mech-
anism did. Given the Legislature’s commitment to 
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striking said balance, Petitioner’s request for the Court 
to place itself in the position of “frustrat[ing] the 
intent of the elected representatives” of California is 
improper. The democratic process is still ongoing, 
and Petitioner’s suggestions to short-circuit the same 
through what would effectively be an advisory opin-
ion should be disregarded. 


Petitioner should direct its arguments to the state 
body already equipped to address its cost-spreading 
concerns—the Legislature—instead of trying to under-
cut their efforts with the instant Petition. 
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CONCLUSION 


Petitioner’s suggested regime is an end run around 
the prudent manager standard. 


As the record reflects, Petitioner transmogrified 
its garden-variety rate-raising case to one cloaked in 
weighty federal constitution law questions. In truth, 
Petitioner’s claims are little more than a facial validity 
challenge against the prudent manager standard. The 
U.S. Supreme Court should see through Petitioner’s 
strategy and direct their arguments where they belong 
and are already being heard: the California Legislature. 


The petition for certiorari should be denied. 
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June 6, 2019 
 
VIA ELECTRONIC MAIL 
 
Commission on Catastrophic Wildfire Cost and Recovery 
 


RE: Reform of Inverse Condemnation 
 
Dear Commissioners: 
 
As a native Californian and resident of Northern California, I thank the Commission for 
its dedicated and thoughtful attention to the wildfire challenges all Californians face. I am 
not only a concerned citizen and taxpayer but also an attorney who has spent the better 
part of three decades handling catastrophic property damage cases. At the beginning of 
my career, I represented 1,400 people who lost their homes in the devastating 1986 
floods. I have tried inverse condemnation cases and argued them on appeal. I have 
represented both plaintiffs and defendants in flood and fire cases. For the past 15 years, I 
have represented defendants in some of the largest civil wildfire cases in California 
history. I have also handled wildfire cases in Washington, Oregon and Texas.  
 
I write in hopes the Commission will derive some value from my experience with 
wildfires and inverse condemnation. I do not represent electrical utilities; my clients are 
more likely to be companies that contract with electrical utilities to help prevent 
wildfires. Indeed, my clients’ interests are often adverse to those of the electrical utilities. 
But the last 30 years taught me a great deal about the toll these fires place on victims, 
firefighters, employers, insurers, the environment, the economy and the judicial system. It 
is from that perspective that I offer my view of how the legal system can strike a better 
balance between the need to compensate victims and the need to assure the equitable 
dispensation of justice.  
 


I. The Current Wildfire Liability Regime 
 


The current wildfire liability regime is certainly equitable when it comes to holding 
electrical utilities and others responsible for their negligence. Inequity results when 
people and companies are expected to bear the costs of wildfires that were not caused by 
their negligence – in other words, no-fault liability.  


C C 
& P 







March __, 2015 
Page 2 
 
 
 
One can only do so much to control the risks and costs of wildfires. Those risks and costs 
have increased due to conditions the entire community faces but no single industry can 
control or plan for, such as the following: 
 


 The impacts of climate change; 


 Massive tree mortality due to bark beetle and other natural threats;  


 The tremendous growth of communities within the Wildland Urban 
Interface;  


 Lack of funding for, or inadequate enforcement of, ordinances and 
regulations requiring fire-safe measures to protect homes; and 


 Inadequate funding for forest management at the Federal, State and local 
level. 


A wildfire liability regime that places no-fault liability on electrical utilities thus burdens 
the utilities with more than their fair share of the costs of social, political and 
environmental circumstances they cannot control. Often, their only solution is to try to 
pass that cost on to their contractors or the insurance industry. That is not a workable 
solution. It does nothing but move an inequitable burden from one industry to another. 
Insurance companies are refusing to insure the risk of wildfire in California. Companies 
that once contracted with utilities to help prevent wildfires can no longer get the 
insurance they need so they are leaving the State and taking valuable jobs away from 
Californians. The inequitable ripple effect of the current no-fault liability regime is 
expansive, wide-ranging and financially intolerable. 


 
II. A Possible Solution 


 
There still needs to be a wildfire liability regime that holds electrical utilities and others 
responsible for fires they negligently cause. Victims of negligence deserve compensation 
for the wrongs done to them. The law in that area is well-developed and serves important 
policies of deterrence and accountability.  


 
Laws that wholly ignore culpability need to be changed. The most prominent of those is 
the law of inverse condemnation, a concept with which the Commission has already 
become very familiar. I do not propose doing away with inverse condemnation against 
electrical utilities. I propose that the law of inverse condemnation be changed so 
electrical utilities are only liable for fires caused by unreasonable plans of design, 
construction, maintenance or operation.  


 
This is not an unprecedented approach. Over 30 years ago, the California Supreme Court 
largely abolished no-fault inverse condemnation liability for failures of flood control 
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projects like dams and levees. And the Court did so for reasons that apply just as much in 
the context of wildfires caused by electrical utilities as for floods caused by flood control 
projects. The case was Belair v. Riverside County Flood Control District (1988) 47 Cal. 
3d 550. The Court in Belair grappled with the problem that, if the owner of a dam is held 
liable for inverse condemnation without fault, the dam owner is turned into “the absolute 
insurer” of every piece of land protected by the project. Meanwhile, the very same people 
who were damaged had benefitted from the protection the project provided them; indeed, 
some would never have been able to live where they did but for the flood protection the 
project provided. On the other hand, the Court recognized that the potential damage 
caused by a flood control project could be enormous. The Court balanced those concerns 
by changing the law of inverse condemnation so that the owner of a flood control project 
will be liable only if the damage was caused by an unreasonable plan of design, 
construction, maintenance or operation. 


 
The current regime of no-fault inverse condemnation puts electrical utilities in the exact 
same unfair position as were owners of flood control projects before the Belair decision. 
Electrical utilities have effectively become the insurers for all of the lands and homes to 
which they provide electrical service. Yet the very same people who are at risk of 
wildfire would probably not live in the Wildland Urban Interface without electricity. 
Placing the entire risk of loss on the company that provides electricity – like placing it on 
the entity that provides flood control – ignores the benefits that company provides to the 
community it serves.  
 
The Belair solution worked for flood control projects and it will work for electrical 
utilities facing massive wildfire claims. Indeed, the law that has developed since Belair 
now clearly defines what it means for a plan to be unreasonable – and that definition is 
perfectly adaptable to the wildfire context. Thanks to cases like Locklin v. City of 
Lafayette (1994) 7 Cal.4th 327, the law already includes a list of specific factors that 
courts have used for decades to decide whether a plan is unreasonable. With some 
modification, we can readily adapt those factors to wildfires to create a liability regime 
that equitably distributes the risks and costs of wildfires in much the same way we now 
distribute the risks and costs of floods.  


 
I propose a statutory remedy that would require a showing of an unreasonable plan before 
an electrical utility will be found liable for inverse condemnation for wildfires. Under this 
proposal, courts would take into account the following factors when deciding whether a 
utility’s plan was unreasonable: 
 
 (1) Whether the plan complies with regulations, laws, Public Utilities Commission 
Orders, fire mitigation plans prepared pursuant to Section 8386 of the Public Utilities 
Code or other  statutes requiring the development of fire mitigation or prevention plans;  
 
(2) Whether the plan complies with reasonable industry standards and practices;  
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(3) The extent to which extreme weather, wind, drought or other factors contributed to 
the cause of the fire; and  
 
(4) The feasibility, availability and cost of taking measures that would have prevented the 
fire. 


The solution I propose is one that has worked in the flood context and would work just as 
well in the wildfire context. It should require no Constitutional amendment, since it 
incorporates principles that are already part the law of inverse condemnation. It leaves 
fully intact the law of negligence, so victims would still have a right to be compensated 
when the utility negligently causes a fire by unsafe work practices, careless repair, 
defective equipment and other conduct in the operation of the electrical facilities.  
 
This solution is not only good for the electrical utilities. It is good for other businesses to 
whom electrical utilities often attempt to pass their no-fault liability. It is good for 
companies that might otherwise have no choice but to take jobs out of California or, 
worse, go into bankruptcy. It is good for the liability insurance market because it 
encourages more insurers to continue to write coverage in California. And it creates these 
benefits without depriving wildfire victims of their rights to sue for negligence or to seek 
the Constitutional remedy of inverse condemnation. 
 
As a fellow Californian who has first-hand experience with the tremendous challenges of 
wildfire liability, I thank the Commission for its fine service to the People of this State 
and remain pleased and prepared to help in any way I can. 


  
 
Sincerely, 


 
Randy W. Gimple 


 








  


 


  
 


 
 


 
June 6, 2019  
 
The Honorable Gavin Newsom   Commission on Catastrophic Wildfire Cost & Recovery 
Governor, State of California   Governor’s Office of Planning & Research 
Governor’s Office, State Capitol   1400 Tenth Street 
Sacramento, CA 95184    Sacramento, CA 95184 
 
The Honorable Toni Atkins   The Honorable Anthony Rendon 
President Pro Tempore, California Senate Speaker, California Assembly 
Room 205, State Capital    Room 219, State Capitol 
Sacramento, CA 95814    Sacramento, CA 95814 
 
Subject: Report to the Legislature & Governor 
 
Dear Governor Newsom, President Pro Tempore Atkins, Speaker Rendon, and Commissioners: 
 
The undersigned organizations – a diverse group of public water suppliers, trade associations, and union 
locals – appreciate that the Commission on Catastrophic Wildfire Cost and Recovery (Commission) has 
highlighted the significant threat to the safety and reliability of California’s drinking water potentially posed 
by the lack of a fault-based wildfire liability standard in the state.  As the Commission’s draft Executive 
Summary and Utility Wildfire Liability Workgroup Report explain, the “current application of inverse 
condemnation imperils the viability of the state’s utilities [and] customers’ access to . . . clean water.”   
 
Quite simply, holding public drinking water suppliers potentially responsible for fires they do not start – as 
happened in the case against the Yorba Linda Water District in the aftermath of the Freeway Complex Fire – 
threatens to choke off investments needed to make continued improvements in utility infrastructure.  These 
investments are critical to the ability of the state’s public drinking water suppliers to continue to provide 
safe, reliable, and high-quality drinking water to their customers.  The current legal environment also 
threatens to undermine the financial stability of the state’s water suppliers and, in turn, the tens of 
thousands of jobs they provide. 
 
We believe that the recommendations advanced in the Commission’s draft Executive Summary would do 
much to ameliorate the substantial risks faced by California’s public drinking water suppliers.   For example, 
a common sense reform that makes clear that water suppliers are not responsible for the damage from fires 
they do not start would help ensure the continued safety and reliability of the state’s drinking water.  







Importantly, such a narrowly-tailored reform would not unduly affect the rights of fire victims in other 
circumstances. 
 
For these reasons, we respectfully encourage the Commission to approve the draft Executive Summary and 
subcommittee reports as its final report to the Legislature and the Governor. 
 
Sincerely,  
 
Association of California Water Agencies 
California American Water 
California Water Association 
California Water Service 
California Water Utility Council of the Utility Workers Union of America 
Crescenta Valley Water District 
El Dorado Irrigation District 
Great Oaks Water Company 
Kinneloa Irrigation District 
La Puente Valley County Water District 
Lukins Brothers Water Company 
Mountain Counties Water Resources Association 
National Association of Water Companies 
Palmdale Water District 
Pico Water District 
Public Water Agencies Group 
Quartz Hill Water District 
Rowland Water District 
San Gabriel County Water District 
San Jose Water 
South Montebello Irrigation District 
South Tahoe Public Utility District 
Suburban Water Systems 
Tahoe City Public Utility District 
Three Valleys Municipal Water District 
Utility Workers Union of America Local 160 
Utility Workers Union of America Local 160C 
Utility Workers Union of America Local 160D 
Utility Workers Union of America Local 205 
Utility Workers Union of America Local 283 
Utility Workers Union of America Local 484 
Valley County Water District 
Walnut Valley Water District 
Yorba Linda Water District 
 
Cc: The Honorable Bill Dodd, Chair, Senate Select Committee on Governor’s Wildfire Report 
 The Honorable Ben Hueso, Chair, Senate Committee on Energy, Utilities, & Communications 
 The Honorable Henry Stern, Chair, Senate Committee on Natural Resources & Water 
 The Honorable Chris Holden, Chair, Assembly Committee on Utilities & Energy 
 The Honorable Eduardo Garcia, Chair, Assembly Committee on Water, Parks, & Wildlife 
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by John Schaefer
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Background



Mr. Schaefer is a retired engineer with more than four decades of experience in electric 
power and renewable energy. He holds an engineering PhD in from Stanford. Members 
of his family were evacuated as a precaution from the Tubbs Fire.








I have been favorably impressed by the care and careful inquiry demonstrated by the 
OPR’s Commission on Catastrophic Wildfire Cost and Recovery. Their charge was 
immense and the resources and time allowed were insufficient.



However, I fear that both of California’s wildfire commissions ignored science, 
economic logic and simple fairness in addressing how to pay for growing wildfire 
damages.



The commissions didn’t effectively consider how climate change is the real villain, or 
what to do about it. As a practical matter, all the solutions proposed ignore fossil fueled 
vehicles’ substantial contribution to climate change, as well as their potential to 
contribute to victims’ funds that the commissions recommend. 



The science is clear. Climate change is parching the landscape and blowing up fierce 
winds. Thus, as recent history shows and firefighters tell us, whenever a fire starts it 
can and sometimes does spread rapidly. Fires have always started here, since long 
before it was California. What’s new is how ferociously they spread.



Semantic solutions like “socialization” may spread the costs but as currently proposed 
not to those who cause the problem. Reliance on insurance simply shifts the costs to 
all future insurance buyers, and/or drives buyers away. Shifting costs later in time (the 
Enron solution) by expecting PG&E or other utilities to be compensated as outlined in 
SB901 may not be financially sustainable. 



By raising customer charges, the SB901 (with its non-bypassable customer charge) 
solution unfairly charges all electricity users, including those using renewable energy. It 
even charges more to electric vehicle users, despite the fact that they must be part of 
the solution. 



Both commissions ignored the fact that PG&E did not start two huge fires: the Carr Fire 
in Shasta County and the Tubbs Fire in Sonoma County. It’s not logical to assess 
utilities for those damages, but it would be logical to assess fossil fuel burners.



Commissions also ignored Governor Brown’s description of the “new normal” of 
climate change, now that fires spread far faster once they start. Yesterday’s insurance 
solutions and socialization will be inadequate in the new normal.



PG&E did apparently cause the Camp Fire, whose liabilities may well exceed PG&E’s 
net worth. Under bankruptcy protection, PG&E seeks to pay those immense costs by 
gouging its customers, utilizing “inverse condemnation.”  If customers are thus 
gouged, fairness dictates they should instead receive shares of stock for their forced 
investment.



Regardless how these issues are addressed, the two commissions agree (as do I) that 
some kind of victims’ wildfire fund will be required. A solution the commissions failed to 







recommend is funding it with money from those who cause climate change, namely 
fossil fuel burners. Californians already (indirectly) pay a small cap-and-trade fee to the 
the Air Resources Board for the right to pollute. It should be raised to cover wildfire 
damage, and that would help California meet its ambitious clean air goals. Moreover, it 
might set an example the rest of the world could follow.



Unless wildfires suddenly cease, it’s possible that none of the proposed solutions will 
be financially viable without cap-and-trade’s contributions.



It’s possible that 2019 and future wildfires will not be as destructive as those of recent 
years. If that’s the case it may be possible that the state will survive the considerable 
damages of 2017 and 2018. But if not, kicking the can down the road with socialization 
of the past is not a formula for future success. 



Failure to address promptly the real cause of why and how wildfires spread will doom 
our grandchildren to a bleak future.
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STATUTORY PROVISIONS INVOLVED 


Before they can obtain funds from ratepayers, 
public utilities in California must show the charges 
were “just and reasonable.” Cal. Pub. Util. Code § 451. 
The term “reasonable” means that the acts engaged 
in by a utility followed the exercise of reasonable judg-
ment considering the facts known, or which should 
have been known, at the time the decision was made. 
2002 Cal. PUC LEXIS 534, *7. 


The utility must show its decision-making process 
was sound, that its managers considered a range of 
possible options considering the information that 
was, or should have been, available to them, and that 
its managers decided on a course of action that fell 
within the bounds of reasonableness, even if it turns 
out not to have led to the best possible outcome. 2002 
Cal. PUC LEXIS 534, *8. 


 


INTRODUCTION 


Real Party in Interest Ruth Henricks (“Henricks”) 
opposes the Petition for Certiorari and asks that it be 
denied for (1) lack of merit and (2) short-circuiting 
the Legislature’s ongoing policymaking on the very 
topic of the Petition. 


First, there are no important questions of law 
presented by the Petition, as recognized by the Cali-
fornia Supreme Court’s denial of San Diego Gas & 
Electric’s (“SDG&E”) petition for review of the under-
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lying California Public Utilities Commission (“CPUC”) 
administrative decision. This Petition glosses over the 
key fact of the case: Petitioner was not allowed to spread 
an additional $379 million in wildfire liabilities to 
ratepayers because Petitioner was found to have impru-
dently managed its wildfire-causing facilities at the 
time the wildfires were ignited. 


But for that finding, Petitioner would have been 
allowed to spread its costs to ratepayers in accordance 
with the principles of inverse condemnation. The 
Legislature conditioned such cost-spreading on a finding 
of prudent management to incentivize investor-owned 
utilities (“IOUs”) such as Petitioner to prioritize public 
safety. Petitioner did not prudently manage it opera-
tions, and accordingly, was denied the ability to spread 
those costs amongst its ratepayers. As such, the CPUC 
determined inverse condemnation principles to not 
be relevant to its application of the prudent manager 
standard. Both the California Supreme Court and the 
California Court of Appeal upheld that determination. 


Second, the Petition asks the Supreme Court to 
entertain what appears to be little more than a dis-
guised facial validity challenge to the prudent manager 
standard applied in the underlying administrative 
decision, recently codified by the California Legislature 
in 2018 under Cal. Pub. Util. Code § 451.1. Facial 
validity challenges have long been disfavored by this 
Court for its deleterious effects on the democratic 
process. 


In fact, the codification of the prudent manager 
standard under the California Public Utilities Code 
is the result of tailor-made legislation to address Peti-
tioner’s cost-spreading concerns—the same concerns 
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raised in the Petition. The Legislature has even formed 
a wildfire preparedness committee to provide Petitioner 
and its fellow IOUs a ready-made avenue to present 
their concerns to the government body most suited to 
addressing those concerns. 


The instant petition for consideration of the 
question of inverse condemnation is therefore both 
unmeritorious and premature. 


 


STATEMENT OF THE CASE 


Real Party in Interest Ruth Henricks is a ratepayer 
of SDG&E and resides in San Diego, California. 
Henricks has been the proprietor of The Huddle 
diner in the Mission Hills neighborhood of San Diego 
for several decades and was recently named by CNN 
a “Hero” for her non-profit organization Special Deliv-
ery, which prepares and delivers over 300 fresh meals 
per day to in-need individuals.1 


On September 25, 2015, Petitioner SDG&E applied 
for authorization to raise its rates by $379 million to 
cover costs arising from liabilities incurred because 
its electric infrastructure caused the catastrophic 2007 
Witch, Guejito and Rice wildfires. See Petitioner’s 
Appendix of Exhibits in Support of Writ of Review 
in the Cal. Ct. of Appeal (“Cal.Pet.App.”) 1 Cal.Pet.
                                                      
1 Meghan Dunn, Inspired by a Sick Customer, a Diner Owner 
Enlists Volunteers to Feed Those Who Can’t Make It to Her 
Restaurant, CNN (May 31, 2019), https://www.cnn.com/2019/05/
09/us/cnnheroes-ruth-henricks-special-delivery-san-diego/index.
html. 
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App.54. Petitioner claimed therein its understanding 
of the doctrine of inverse condemnation drove its 
decision to settle the many claims against Petitioner 
for damages caused by the 2007 wildfires. See 1 Cal.
Pet.App.66. 


The CPUC established an administrative pro-
ceeding to consider Petitioner’s application.2 Various 
ratepayer advocate parties—also Real Parties in Inter-
est to this Petition—filed protests to the application 
in March 2016, some of whom objected to Petitioner’s 
inclusion of inverse condemnation issues when the 
question before the CPUC was whether Petitioner 
prudently managed its electric infrastructure. See e.g. 
3 Cal. Pet.App.1225; 1260. 


Henricks, representing small businesses and 
nonprofit SDG&E ratepayers, filed for party status on 
September 30, 2015, and was granted status author-
izing her to participate in the proceeding on February 
16, 2016. See 3 Cal.Pet.App.1106, 1317. 


On April 11, 2016, the assigned administrative law 
judges (‘ALJ’) issued a Scoping Memo and Ruling 
which allowed for discussion of threshold legal issues 
first, followed by evidentiary hearings and briefing 
under the prudent manager standard. This part was 
collectively designated as Phase 1: “Whether SDG&E’s 
operation, engineering, and management [of] the facil-
ities alleged to have been involved in the ignition of 
the fires was reasonable.” 5 Cal.Pet.App.1462. Other 
legal issues, if any remained to be discussed, would 


                                                      
2 The CPUC proceeding number for the SDG&E application is 
A.15-09-010. 
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be briefed in Phase 2; the Scoping Memo contained 
no discussion of inverse condemnation. Id. 


Briefing of threshold legal issues occurred in May 
2016; Petitioner argued that inverse condemnation 
governed CPUC approval of its cost recovery. See e.g. 
4 Cal.Pet.App.1523. A coalition of Real Parties in 
Interest filed a reply brief arguing inverse condemna-
tion principles did not govern the proceeding because 
granting Petitioner’s applied-for rate increases would 
remove much-needed incentives for Petitioner to miti-
gate wildfire risk. See e.g. 4 Cal.Pet.App.1575-76. On 
August 11, 2016, the CPUC ruled that evidentiary 
hearings to consider whether Petitioner was a prudent 
manager would proceed; no mention therein was made 
of inverse condemnation. See 4 Cal.Pet.App.1594. 


From October 2016 to January 2017, evidentiary 
hearings were held wherein evidence was introduced 
to answer the question of whether SDG&E was a 
prudent manager and not towards the question of 
whether inverse condemnation principles prevented 
application of the prudent manager standard. See e.g. 
17 Cal.Pet.App.7065, 7196, 7217, 7254, 7277 (parties 
in opposition to SDG&E’s application); 18 Cal.Pet.
App.7349 (SDG&E rebuttal testimony); 19 Cal.Pet.App.
7528, 7571, 7625, 7836 (same); 20 Cal.Pet.App.7870, 
8086 (transcripts of hearings); 23 Cal.Pet.App.8889, 
9118 (same). 


After the evidentiary hearings were conducted 
and after an initial round of briefing on threshold 
issues, California’s two other IOUs—Pacific Gas & 
Electric (“PG&E”) and Southern California Edison 
(“SCE”)—were granted party status on September 26, 
2017, for the sole purpose of raising inverse condemna-
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tion arguments in the post-trial briefs. See 30 Cal.
Pet.App.11608, 11611. PG&E and SCE jointly filed 
comments upon the ALJs’ Proposed Decision to argue 
that cost recovery was required under the doctrine of 
inverse condemnation. See 30 Cal.Pet.App.11647. 


Numerous Real Parties in Interest objected to 
those arguments, both through reply comments and ex 
parte communications. These parties, including Hen-
ricks, identified inverse condemnation as an issue not 
tried during the evidentiary hearings and as such, 
not in the evidentiary record. See e.g. 30 Cal.Pet.App.
11541; 11555; 11563. Moreover, the parties recognized 
the inverse condemnation arguments were not relevant 
to Petitioner’s applied-for $379 million rate increase 
because the applicable law only required the CPUC 
determine whether its rate increase was “just and 
reasonable.” See e.g. 30 Cal.Pet.App.11583. And in 
making that determination, it used the prudent 
manager standard. 


On November 30, 2017, the CPUC rendered a final 
decision which denied Petitioner’s application for a 
$379 million rate increase on the basis that Petitioner 
had imprudently managed the facilities alleged to 
have caused the 2007 Witch, Guejito and Rice 
fires. Appendix to Petition for Writ of Certiorari 
(“Pet.App.”) at 9a. Moreover, the CPUC decision agreed 
inverse condemnation was “not relevant to a Commis-
sion reasonableness review under the prudent manager 
standard.” Pet.App.75a, 76a. The CPUC decision also 
recognized Petitioner “withdrew its testimony con-
cerning inverse condemnation for purposes of Phase 
1.” Pet.App.75a. 
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Concomitantly, CPUC Commissioners Michael 
Picker and Martha Guzman-Aceves filed a concurrence 
agreeing that SDG&E was an imprudent manager, but 
urging the Legislature to address the “issues of liability 
calculation and cost allocation in instances when 
utility infrastructure is implicated in private property 
loss.” Pet.App.87a. 


All three IOUs applied for rehearing from the 
CPUC; those applications were denied on July 12, 2018. 
Pet.App.94a. The CPUC affirmed its previous decision 
that inverse condemnation was not relevant to the 
CPUC’s application of the prudent manager standard. 
Pet.App.132a. The CPUC also denied SDG&E’s Fifth 
Amendment Takings Clause arguments, recognizing 
that SDG&E was neither guaranteed cost recovery 
nor entitled to any particular rate recovery. See Pet.
App.134a-135a. 


Petitioner then filed a petition for review of the 
CPUC decision with the California Court of Appeal, 
Fourth Appellate District, Division One. Henricks, as 
well as other Real Parties in Interest, filed answers 
to the petition. The California Court of Appeal denied 
the petition and affirmed the CPUC’s finding that 
inverse condemnation was not relevant to whether 
SDG&E was a prudent manager. See Pet.App.1a, 3a. 


Afterwards, Petitioner filed a petition for review 
with the California Supreme Court. Henricks filed an 
answer to the petition and asked the California 
Supreme Court take judicial notice of Senate Bill 901 
(‘SB 901’), a recently passed bill from the California 
Legislature addressing IOU wildfire liability and 
mandating the IOUs implement various wildfire pre-
ventative measures. S.B. 901, 2017-18 Leg., Reg. Sess. 







8 


 


(Cal. 2018). The California Supreme Court granted 
Henricks’ request for judicial notice and summarily 
denied SDG&E’s petition for review on January 31, 
2019. Pet.App.5a. 


SDG&E’s Petition for a Writ of Certiorari to this 
Court followed on April 30, 2019. 


 


REASONS FOR DENYING THE WRIT 


The Court should leave undisturbed the numerous 
decisions denying Petitioner’s administrative applica-
tion to extract another $379 million from its ratepayers, 
despite its imprudent management of electric infra-
structure causing the 2007 Witch, Guejito and Rice 
fires in San Diego County. All three adjudicative 
bodies empowered under California law to hear Peti-
tioner’s legal arguments have considered and rejected 
them: the California Public Utilities Commission, the 
California Court of Appeal and the California Supreme 
Court. 


Henricks urges the U.S. Supreme Court to likewise 
deny the writ for three reasons. First, the purported 
legal question of inverse condemnation was irrelevant 
to the final decisions of the underlying administrative 
proceeding and as such, there are no important ques-
tions of federal or state law deserving of review. 
Second, the California Supreme Court’s denial of review 
was a denial on the merits, thereby communicating a 
preference for judicial restraint in favor of legislative 
action. Third, the petition is a disguised facial validity 
challenge to the prudent manager standard. However, 
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consideration of that question would require the Court 
to interfere with the California Legislature’s ongoing 
process of addressing Petitioner’s cost-spreading 
concerns through tailor-made legislation, such as 2018’s 
Senate Bill 901. 


I. INVERSE CONDEMNATION WAS NOT RELEVANT TO 


THE CPUC’S DECISION BECAUSE, AS THE CPUC 


RECOGNIZED IN DENYING REHEARING, PETITIONER’S 


REQUESTED RATE INCREASES WERE NOT JUST AND 


REASONABLE. 


Petitioner’s insistence that inverse condemnation 
principles should have governed the decisions on the 
merits should be ignored as an unlawful end-run around 
the applicable legal standard—the prudent manager 
standard now codified in Cal. Pub. Util. Code § 451.1. 


As recognized by the CPUC in its denial of 
rehearing, Petitioner is only entitled to cost recovery 
if those rates would be just and reasonable, and Peti-
tioner bore the “burden to prove that all costs sought 
to be recovered” were in fact just and reasonable. 
Pet.App.134a. The CPUC found “SDG&E did not meet 
that burden here.” Id. Petitioner’s proposed rates were 
not just and reasonable because of Petitioner’s unrea-
sonable and imprudent management of its catastrophic 
wildfire-causing facilities. See generally id. (citing 16 
Cal. P.U.C. 2d 249, 283 (Cal. P.U.C. 1984) (“It would 
be unconscionable from a regulatory perspective to 
reward such imprudent activity by passing the resul-
tant costs through to ratepayers.”)). 


As the record reflects, Petitioner’s requested $379 
million rate increase turned on whether Petitioner’s 
“operation, engineering and management of the facil-
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ities alleged to have been involved in the ignition of 
the [Witch, Guejito, and Rice] fires was reasonable 
and prudent.” See Pet.App.13a (emphasis added). After 
an evidentiary hearing in which Petitioner and Real 
Parties in Interest presented evidence and witnesses, 
Petitioner was unsuccessful in showing that its 
requested rate increases were just and reasonable in 
light of its imprudent and unreasonable management 
of its facilities. See Pet.App.73a, 74a. 


Petitioner’s attempts to frame its potential cost 
recovery as a question of inverse condemnation here 
should be unavailing, just as they were during the 
evidentiary proceeding. See e.g. 3 Cal.Pet.App. 1225; 
1260; 30 Cal.Pet.App. 11583. The CPUC did not even 
include inverse condemnation in its Scoping Memo, 
but instead, identified the issue to be addressed as 
whether Petitioner satisfied the prudent manager 
standard. 5 Cal.Pet.App. 1462. Petitioner in fact pre-
sented no evidence at the evidentiary hearings on the 
issue of inverse condemnation, but instead, addressed 
the prudent manager standard. See e.g. 30 Cal.Pet.
App. 11541; 11555; 11563. 


Petitioner claims that inverse condemnation prin-
ciples nevertheless require cost recovery despite the 
CPUC finding Petitioner was not a prudent manager. 
See Petition for Writ of Certiorari (“Pet.”) at 17-19. 
As a finding under the prudent manager standard is 
also a finding of whether the proposed rate increase 
is just and reasonable, Petitioner is thereby claiming 
that it is entitled to any costs it seeks, regardless of 
whether such costs are just and reasonable. 


The CPUC’s denial of rehearing addressed these 
arguments too, recognizing “an unlawful taking or 
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confiscation does not occur unless a regulation or 
rate is unjust and reasonable.” Pet.App.134a-135a 
(citing Duquesne Light Co. v. Barasach, 488 U.S. 299, 
307-08 (1989)). It is long established that to deter-
mine if rates are “just and reasonable,” a regulator must 
conduct a “balancing of the investor and the consu-
mer interests.” Fed. Power Comm’n v. Hope Nat. Gas 
Co., 320 U.S. 591, 603 (1943). Petitioner’s entitlement 
to any of its costs, regardless of whether such costs 
are just and reasonable, would thereby violate the 
ratepayers ’ Fifth Amendment rights against unlawful 
takings. 


Indeed, the CPUC ruled inverse condemnation to 
be “not relevant to a Commission reasonableness 
review under the prudent manager standard” and 
therefore, irrelevant to the outcome of the admin-
istrative decision. Pet.App.75a, 76a. Petitioner in fact 
“withdrew its testimony concerning inverse condem-
nation” in the underlying CPUC proceeding, a tacit 
acknowledgement of inverse condemnation’s irrel-
evancy. Pet.App.75a (emphasis added). The Court of 
Appeal upheld the CPUC’s finding that inverse condem-
nation was not relevant to its analysis. See Pet.App.
3a, 4a. 


Petitioner also claims it is nevertheless entitled 
to cost recovery, despite its costs being deemed unjust 
and unreasonable to levy upon ratepayers due to 
Petitioner’s own mismanagement, because Petitioner 
cannot spread those costs amongst the benefitted public 
“through the coercive power of taxation” and lack the 
“unfettered ability to spread the costs of such lia-
bility . . . ” Pet.12-13. 
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Such comparisons ignore properties inherent to 
investor-owned utilities that government agencies 
lack. The most essential difference is that government 
agencies are not-for-profit institutions, whereas IOUs 
such as Petitioner are guaranteed a profit by law for 
its investors. See e.g. Cal. Pub. Util. Code § 456. 
Ironically, California law’s guarantee of a profit for 
IOUs has resulted in perverse incentives to build unnec-
essary projects, leading to Californians paying markedly 
higher electricity prices than their neighbors.3 


The recently-publicized reorganization of another 
IOU, PG&E, does not change the above analysis: 
PG&E was found liable for causing several wildfires 
in 2017 alone, followed by the most destructive wildfire 
in California history in 2018.4 An IOU with such a 
track record of mismanagement is perhaps undeserving 
of a guaranteed profit, let alone judicially guaranteed 
financial solvency. 


Unsurprisingly, Petitioner fails to mention its wild-
fire insurance coverage paid for more than 85% of 
claims arising from the 2007 wildfires. See e.g. 1 Cal.
Pet.App.63 (Petitioner’s own admission—$379 million 
is 15% or “approximately one-sixth” of the $2.4 billion 
of total wildfire costs incurred by Petitioner); 30 
Cal.Pet.App.11943 (Henricks identifying same). There 
have been no catastrophic fires in San Diego since 
                                                      
3 See e.g. Ivan Penn & Ryan Menezes, Californians Are Paying 
Billions for Power They Don’t Need, L.A. TIMES (Feb. 5, 2017), 
https://www.latimes.com/projects/la-fi-electricity-capacity/.  


4 See e.g. Jeff St. John, PG&E Under Investigation by SEC Over 
Wildfire Losses, GREENTECH MEDIA (May 6, 2019), https://www.
greentechmedia.com/articles/read/pges-q1-reveals-sec-
investigation-into-public-disclosures-accounting-of-wil.  
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the three caused by Petitioner in 2007. If Petitioner’s 
lack of wildfire liabilities is the result of additional 
care taken by Petitioner to avoid causing wildfires, 
then the incentive provided by the Legislature to do 
so under the prudent manager standard is working 
as intended. Indeed, Petitioner itself does not face 
crippling liability for damage to private property 
from wildfires. 


Petitioner’s claims also ignore the inherent power 
of government to provide through legislation and other 
coercive means for the privately-owned utilities’ 
financial solvency, if government so desires. The use 
of such power, for better or worse, is well-documented 
in recent history and oft discussed.5 As will be discussed 
extensively below, the government of California has 
chosen to wield such power. The California Legislature 
has taken, and will continue to take, action to balance 
the financial solvency of privately-owned utilities 
with the interests of ratepayers, as required by the 
bedrock precedent of this Court to establish just and 
reasonable rates. 


Petitioner’s citations to increased insurance costs, 
weakened credit ratings, discouraged investors and 
infrastructure are far outside the record and do not 
constitute reasons to hear the case. If anything, these 
arguments are a concession that Petitioner’s conten-
tions are best presented to the California Legislature, 
where they are, in fact, now under consideration. 


                                                      
5 See e.g. Knowledge@Wharton, The Auto Bailout 10 Years 
Later: Was It the Right Call?, THE WHARTON SCHOOL (Sept. 12, 
2018), https://knowledge.wharton.upenn.edu/article/auto-bailout-
ten-years-later-right-call/.  
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II. THE CALIFORNIA SUPREME COURT’S DENIAL OF THE 


PETITION FOR A WRIT OF REVIEW WAS A DENIAL ON 


THE MERITS, THEREBY COMMUNICATING THAT 


RECENT ACTS OF THE LEGISLATURE WERE RELEVANT 


TO THE COURT’S DENIAL. 


The denial of SDG&E’s petition for a writ of review 
by the state court of last resort—the California Supreme 
Court—was a rejection of SDG&E’s arguments on the 
merits. As such, the Court’s simultaneous granting of 
Henricks’ request for judicial notice of recent on-point 
acts of the California Legislature communicate a pre-
ference for judicial restraint given the circumstances.6 


A party to a CPUC proceeding may petition a 
California appellate court or the California Supreme 
Court for a writ of review “for the purpose of having 
the lawfulness of the . . . order or decision on rehearing 
inquired into and determined.” Cal. Pub. Util. Code 
§ 1756(a). The Legislature’s purpose in allowing appel-
late courts to summarily deny a petition for review of a 
CPUC decision which “lack[ed] merit and [did] not 
raise important issues” was to allow appellate courts 
to “concentrate their oral argument and opinion writing 
resources on the meritorious petitions and those not 
meritorious petitions that raise issues significant to 
the development of the law.” Pacific Bell v. Cal. Pub. 
Util. Comm’n, 79 Cal. App. 4th 269, 281 (2000). Review 
of CPUC decisions is “discretionary rather than 
mandatory” and as such, “the court need not grant 
a writ if the petitioning party fails to present a 
                                                      
6 Boris Lakusta & David H. Renton, California Supreme Court 
Review of Decisions of the Public Utilities Commission—Is the 
Court’s Denial of a Writ of Review a Decision on the Merits, 39 
HASTINGS L. REV. 1147 (1998). 
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convincing argument that the decision should be 
annulled.” S. Cal. Edison Co. v. Pub. Util. Comm’n, 
128 Cal. App. 4th 1, 9 (2005). 


Indeed, the denial of a petition for review of a 
CPUC decision by the California Supreme Court, the 
state’s highest court, constitutes a denial on the 
“merits both as to the law and the facts presented in 
the review proceedings . . . even though the order of 
[the Court] is without opinion.” People v. Western Air 
Lines, Inc., 42 Cal. 2d 621, 630 (1954). A denial of a 
petition for review is in fact “‘tantamount to a decision 
of the court that the orders and decisions of the 
Commission did not exceed its authority or violate 
any right of the several petitioners under the Consti-
tution of the United States or of the State of 
California.’” Id. at 631 (emphasis added) (citing Napa 
Valley Elec. Co. v. Railroad Comm’n, 251 U.S. 366, 
372-73 (1920)). 


Likewise, the California Supreme Court’s January 
31, 2019, summary decision to deny SDG&E’s petition 
for a writ of review must be understood as a decision 
that SDG&E’s arguments lacked merit, did not raise 
important issues worthy of the Court’s consideration, 
and failed to present a convincing argument against 
the CPUC’s underlying decision. The summary denial 
also constitutes a decision by the California Supreme 
Court that the CPUC did not violate any constitutional 
right of Petitioner, let alone commit an unlawful 
taking under the Fifth Amendment. The California 
Supreme Court found no constitutional issue worthy of 
its scarce resources, and neither should the federal 
court of last resort. 
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As the denial of the writ is a decision on the merits, 
the California Supreme Court’s granting of Henricks’ 
request for judicial notice is also of particular relevance. 
See Pet.App.5a. Henricks requested the Court take 
notice of the recently-passed Senate Bill 901 by the 
California Legislature, which (1) codified the prudent 
manager standard as applied by the CPUC into law 
and (2) provided IOUs with wildfire liabilities from 
calendar year 2017 a fundraising mechanism to offset 
the financial impact from being denied cost-spreading 
to ratepayers from the prudent manager standard. 
See generally S.B. 901, 2017-18 Leg., Reg. Sess. (Cal. 
2018), Secs. 26-27. By taking judicial notice of SB 
901, the California Supreme Court communicated the 
on-point legislative act to be relevant to its denial of 
SDG&E’s petition. 


The U.S. Supreme Court should likewise recognize 
the significance of SB 901, and more generally, of 
the California Legislature’s acts showing that it will 
address the wildfire liability issues at the heart of 
the Petition. Contemporary news coverage of SB 901 
recognized the Legislature sought a balance between 
ratepayer and IOU interests.7 The alternative fund-
raising mechanism to help IOUs pay off projected 
billions in wildfire liabilities accrued in 2017 in fact 
required the CPUC to strike a balance between finan-
cial impacts upon undeserving ratepayers and the 
solvency of the IOUs—the very heart of SDG&E’s 


                                                      
7 See e.g. Iulia Gheorghiu, California Approves Bill to Limit 
Utility Liability for Wildfires, but Not CAISO Expansion, 
UTILITYDIVE (Sept. 4, 2018), https://www.utilitydive.com/news/
california-approves-bill-to-limit-utility-liability-for-wildfires-
but-not/531483/.  
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entreaty to this Court. See Cal. Pub. Util. Code § 451.2
(b) (“the commission shall consider the electrical 
corporation’s financial status and determine the max-
imum amount the corporation can pay without harming 
ratepayers . . . ”). 


The legislative conversation over how such a 
balance would be achieved continues in the Wildfire 
Preparedness and Response Legislative Conference 
Committee, formed during the last legislative session 
to put forth targeted legislation. Another such com-
mittee was formed less than a month ago to determine 
wildfire liability issues discussed in a white paper from 
the California Governor’s office.8 


Given the California Legislature’s ongoing action 
to address wildfire-related challenges, the Petition 
should be rejected as premature. 


III. THE PETITION IS A DISGUISED FACIAL VALIDITY 


CHALLENGE TO THE PRUDENT MANAGER STANDARD, 
IGNORING THE CALIFORNIA LEGISLATURE’S ONGOING 


EFFORT TO ADDRESS PETITIONER’S COST-SPREADING 


CONCERNS. 


The case before the Court is not about inverse 
condemnation; it is instead a coordinated effort by 
California’s investor-owned utilities to bypass the 
California Legislature’s policy of incentivizing IOUs 
to proactively mitigate wildfire risk. 


                                                      
8 See e.g. Guy Kovner, State Sen. Bill Dodd Named Chairman of 
Legislative Wildfire Safety Panel, THE PRESS DEMOCRAT (Apr. 
26, 2019), https://www.pressdemocrat.com/news/9536946-181/state-
sen-bill-dodd-named?sba=AAS. 
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The IOUs’ efforts to undermine the will of the 
Legislature are especially apparent in view of SB 
901, wherein the California Legislature responded to 
the IOUs’ cost-spreading concerns within the frame-
work of the prudent manager standard. Through SB 
901, the California Legislature codified the CPUC 
prudent manager standard. See Cal. Pub. Util. Code 
§ 451.1. SB 901’s fundraising mechanism for 2017 wild-
fire liabilities is meant to recuperate in part costs that 
could not be spread to ratepayers under the prudent 
manager standard. See  §§ Cal. Pub. Util. Code 451.2(a) 
(requiring a determination of whether “those costs 
and expenses are just and reasonable in accordance 
with Section 451.”); 451.2(b) (allocating costs “[n]otwith-
standing Section 451 . . . ”). 


Because the prudent manager standard was 
codified into law by the Legislature after the CPUC’s 
denial of Petitioner’s sought-after $379 million, Peti-
tioner’s inverse condemnation arguments should, to 
the extent they claim the CPUC’s application of the 
prudent manager standard constitute an unlawful 
taking of private property under the Takings Clause 
of the Fifth Amendment, be understood as a facial 
challenge against the constitutionality of Cal. Pub. 
Util. Code § 451.1. 


Facial validity challenges are those which seek to 
“‘establish that no set of circumstances exists under 
which the Act would be valid,’ i.e. that the law is 
unconstitutional in all of its applications.” Wash. 
State Grange v. Wash. State Repub. Party, 552 U.S. 
442, 449 (2008) (citing U.S. v. Salerno, 481 U.S. 739, 
745 (1987)). 
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Here, Petitioner’s Fifth Amendment argument 
would mean any denial of recovery under the prudent 
manager standard would constitute an unlawful taking 
and as such, the prudent manager standard would 
be unconstitutional when applied. Therefore, in the 
context of the underlying CPUC decisions for which 
Petitioner is seeking certiorari, Petitioner’s constitu-
tional claims are little more than a disguised facial 
validity challenge against the prudent manager 
standard as codified in Cal. Pub. Util. Code § 451.1. 


Facial validity challenges are disfavored by this 
Court because they “threaten to short circuit the 
democratic process by preventing laws embodying 
the will of the people from being implemented . . . a 
ruling of unconstitutionality frustrates the intent of 
the elected representatives of the people.” Id. at 450 
(citing Ayotte v. Planned Parenthood, 546 U.S. 320, 
329 (2006)). 


Not only does Petitioner’s writ of certiorari not 
present any important federal issues for review, 
Petitioner’s writ would impose upon this Court the 
dubious task of dictating to the California Legislature 
what policies it should implement, and how. The 
California Legislature has made its priorities clear: it 
seeks to strike a balance between avoiding burdening 
ratepayers with undeserved financial impacts on the 
one hand, while providing IOUs with a reasonable 
financial cushion from insolvency on the other hand. 
The financial assistance provided by the California 
Legislature in future legislative acts would ostensibly 
take into account the prudence—or lack thereof—by 
the IOU, as SB 901’s 2017-specific fundraising mech-
anism did. Given the Legislature’s commitment to 
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striking said balance, Petitioner’s request for the Court 
to place itself in the position of “frustrat[ing] the 
intent of the elected representatives” of California is 
improper. The democratic process is still ongoing, 
and Petitioner’s suggestions to short-circuit the same 
through what would effectively be an advisory opin-
ion should be disregarded. 


Petitioner should direct its arguments to the state 
body already equipped to address its cost-spreading 
concerns—the Legislature—instead of trying to under-
cut their efforts with the instant Petition. 
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CONCLUSION 


Petitioner’s suggested regime is an end run around 
the prudent manager standard. 


As the record reflects, Petitioner transmogrified 
its garden-variety rate-raising case to one cloaked in 
weighty federal constitution law questions. In truth, 
Petitioner’s claims are little more than a facial validity 
challenge against the prudent manager standard. The 
U.S. Supreme Court should see through Petitioner’s 
strategy and direct their arguments where they belong 
and are already being heard: the California Legislature. 


The petition for certiorari should be denied. 


 


 Respectfully submitted, 


MICHAEL J. AGUIRRE 
COUNSEL FOR REAL PARTY IN 
INTEREST AND RESPONDENT 


    RUTH HENRICKS 
AGUIRRE & SEVERSON, LLP 
501 W. BROADWAY, SUITE 1050 
SAN DIEGO, CA 92101 
(619) 876-5364 
MAGUIRRE@AMSLAWYERS.COM 


MAY 30, 2019 
 





		HenricksBIO-Cover-1

		HenricksBIO-Brief-2(k)






From the perspective of the law firm that has represented utility customers for the past 10 years 


in the SDGE fire case and the only firm to file for utility customers in the SDGE U.S. 


Supreme Court please (see attached) consider the following:  


 


1. Statement made that inverse condemnation hurts fire victims is absurd.  It allows fire 


victims recovery without having to prove fault.     


2. Statement that there is no bail out of the utilities is not true. The utilities have caused 


many catastrophic fires with many lives lost.  No concrete proposal is made to get the 


utilities to obey the fire safety rules.  Instead, the utilities are considered victims.   


3. The utilities do not pay for fire damages, their insurance companies pay on policies 


bought with money from utility customers  


4. The cause of the “crisis” is not inverse condemnation, as Kahn claims, the cause is the 


failure of the utilities to follow the fire safety rules  


5. The best way for utility investors to reduce their investment risk is to put better 


management in charge 


6. All the talk about cost of capital is bunk.  The utility customers rates provide billions of 


dollars of reliable cash low that provides a sound basis for investors 


7. Left out of the equation is the need for safety rule enforcement.   


8. While the commissioners argue against inverse condemnation but they then also want to 


do away with the prudency rules.  The net result is a system in which the utilities have no 


accountability.    .  


9. The solvency of the utilities rests on its management as with any corporations.   
10. The idea of a fund was defeated in 2012 when it was shown it was not needed.  See 


https://apps.cpuc.ca.gov/apex/f?p=401:56:624523220715::NO:RP,57,RIR:P5_PROCEE


DING_SELECT:A0908020 


11. Why in the world would anyone rely on Mr. Wara as an expert on what amounts to an 


insurance fund.  


12. There is so much concern about prudency because the utilities are not prudent.  All of us 


live under the duty to be prudent.  Why would you not hold the utilities for being 


careful—given their control over vast resources and the ability to pass the costs of 


prudence to utility customers in rates.   


13. FINAL THOUGHT At the turn of the 19th Century the Railroads ran California—leading to 
reforms and the utilities commission.  In the first decades of the 21st century the electric 
utilities run California.  This is clear from the lack of diversity of opinion on the 
Commission.  


 


Michael J. Aguirre, Esq. 


AGUIRRE & SEVERSON, LLP 


501 W. Broadway, Ste. 1050 


San Diego, CA 92101 
 



https://apps.cpuc.ca.gov/apex/f?p=401:56:624523220715::NO:RP,57,RIR:P5_PROCEEDING_SELECT:A0908020

https://apps.cpuc.ca.gov/apex/f?p=401:56:624523220715::NO:RP,57,RIR:P5_PROCEEDING_SELECT:A0908020






 
 


6 5 1  C o m m e r c e  D r i v e  
R o s e v i l l e ,  C A   9 5 6 7 8  
 
( 9 1 6 )  7 8 1 - 3 6 3 6  
 
w w w . n c p a . c o m  


June 7, 2019 
 
Chair Carla Peterman 
Commissioners, Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 10th Street 
Sacramento, CA 95814 
 
 
SUBJECT: Comments of the Northern California Power Agency on the Commission’s Draft Executive 


Summary and Appendices   
 
Dear Chair Peterman and Commissioners: 
 
The Northern California Power Agency (NCPA)1 commends your diligence in conducting a robust 
stakeholder process leading up to the development of a detailed set of recommendations to inform the 
State’s next steps in wildfire policy development. The Commission’s recommendations, paired with the 
Governor’s Strike Force report,  build a solid foundation upon which the Legislature and the Governor can 
take further action.  
 
While wildfire risks cannot be addressed by the actions of electric utilities alone, NCPA and its members are 
doing our part by implementing robust vegetation management efforts, supporting public awareness on 
emergency preparedness, and coordinating closely with other local government departments on 
emergency response. We are in the process of procuring additional resources to provide technical expertise 
that will assist both NCPA and our members in establishing vetted wildfire mitigation plans that most 
effectively address the risks before us. 
 
NCPA appreciates your strong leadership on these issues and looks forward to continuing discussions with 
the Governor’s Office and Legislature to further identify specific policy solutions that address the risk of 
wildfires and ensure that our community-owned utilities can continue to offer safe, reliable, and affordable 
power for years to come. 
 
If you have any questions or would like additional information, please do not hesitate to contact either 
NCPA’s contract lobbyist Gregg Cook at (916) 552-6789 or gregg@gaccalifornia.com or me at 
(916) 781-4222 or sarah.taheri@ncpa.com.  
 
Sincerely, 
 
 
SARAH M. TAHERI 
State Government Relations and External Affairs Manager 


                                                 
1 NCPA is a nonprofit, California joint powers agency established in 1968 to make joint investments in energy resources that would 
ensure an affordable, reliable, and clean supply of electricity for customers in its 16 member communities, which include: the cities 
of Alameda, Biggs, Gridley, Healdsburg, Lodi, Lompoc, Palo Alto, Redding, Roseville, Santa Clara, Shasta Lake, and Ukiah, the 
Plumas-Sierra Rural Electric Cooperative, Port of Oakland, San Francisco Bay Area Rapid Transit (BART), and Truckee Donner 
Public Utility District. Our members collectively serve nearly 700,000 electric consumers in Central and Northern California.   
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Hannigan, Edith@BOF


From: Evan Johnson <Evan.Johnson@OPR.CA.GOV>
Sent: Friday, April 12, 2019 11:06 AM
To: Hannigan, Edith@BOF
Subject: FW: Cost and Recovery


Warning: this message is from an external user and should be treated with caution. 
 
Evan Johnson 
Commission on Catastrophic Wildfire Cost and Recovery Governor’s Office of Planning and Research 
 
Phone: (916) 323‐6842 
Mobile: (916) 717‐3374 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Bunny Kelley <kelcorovborzoi@yahoo.com> 
Sent: Tuesday, April 9, 2019 7:54 AM 
To: OPR Wildfire Commission <wildfirecommission@opr.ca.gov> 
Subject: Cost and Recovery 
 
Dear commission and Governor Newsome, 
 
You want comments?  Here goes. 
 
Be PROACTIVE.  Look how much money you’re spending on commission after commission and trying to find out how and 
why all these fires are happening.  Skip that.  We know why.  Dead trees, too much fuel, no escape routes.  No way and 
no where to put livestock.  At least if the pot grows go up in flames, we all might feel better about losing our houses, our 
pets, our livestock. 
 
I can’t imagine what it costs to fight a fire like the one in Paradise.  But a lot.  Hundreds of fire fighters had to be brought 
in from across the country to fight it.  Eighty three people died.  Old people.  People who could not afford to clear the 
trees and debris from around their homes because they are on a fixed income.  Even those with an income ‐ the MEDIAN 
INCOME in Yuba County is $35,00!  Far less if you are retired and live out here.  So there are retired, disabled, and just 
socially inept that live out here.  They are not able to find and hire people to trim their trees and remove dead trees that 
are standing or those that were alive but blown over in some of the wild storms this year.  These 150 year old oak trees 
cannot handle all this water and over they go.  So they fix the fence it took down but they can’t afford to have the whole 
tree cut up.  Even if they could ‐ they can’t find anyone who will do it. 
 
So how about bringing in tree services from around the country and get them working on everyone’s trees?  Get some 
weedwackers out here ‐ put people to work clearing the properties.  Buy some goats and sheep to clear people’s 
pastures.  All of these things would cost billions less than fighting a fire once it gets going.  Think how happy Californians 
would be if someone would just come out and get these dead trees out of here?  I’m going to be 63 this year and my 
friends are appalled that I am having to climb trees with a chain saw.  Actually, I have to buy a chainsaw for a few 
hundred dollars — that I “ain’t got” to take down some trees.  I can assure you, no one is going to lend a 63 year old 
woman their chain saw.  And then there is the climbing up on the rood to get those branches.  I have been assured that 
in the long run it would be cheaper to hire someone, however, you have to come up with $700 in cash to pay them, and 
of course, they are all working on crews with PG&E so they’re not coming out here. 
 
So, once again, BE PROACTIVE. 
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Hire Tree trimmers, not fire fighters, from out of state and offer FREE tree trimming and removal.  Did you know the 
military has a herd of burros over in Nevada?  The state of California could have herds of sheep and goats and temporary 
fencing.  Hire some people to manage them.  Get them out on some of these small properties and get the grass and 
shrubs down.  Clear the Manzanita ‐ extremely expensive for the average property owner ‐ many of whom have never 
lived on the property and rarely visit it. 
 
BE PROACTIVE, NOT REACTIVE. 
 








 
 


To:    Commissioner Carla Peterman, Chair 


  Commissioner Dave Jones 


  Commissioner Michael Kahn 


  Commissioner Pedro Nava 


  Commissioner Michael Wara 


  Evan Johnson, Executive Officer  


 


From:   American Property Casualty Insurance Association  


 


Re:   Recommendations from the Homeowners and Mitigation Workgroup 


 


Date:    June 6, 2019 


 


Dear Commissioners: 


 


The American Property Casualty Insurance Association (APCIA) appreciates the 


opportunity to submit comments in response to the release of the draft Wildfire 


Commission Insurance Working Group Report. While APCIA also has concerns about 


the recommendations of the utility wildfire liability working group, those concerns have 


been addressed in other comment letters.  APCIA represents nearly sixty percent of 


Property Casualty insurers protecting homeowners, vehicles, and businesses across the 


United States. APCIA members agree that more must be done to combat the increasing 


frequency and severity of wildfires in recent years. However, there are recommendations 


made in the draft insurance working group report that are well intended but would not 


accomplish the goal of improving the insurance marketplace. 


 


Recommendations from the Homeowners and Mitigation Workgroup 


 


Recommendation #1: Doing nothing to improve insurance conditions in the state is not a 


good option.  


 


Recommendation #2: California should preserve its risk-based approach to pricing home 


insurance.  


 


APCIA Comments: APCIA members agree that more can be done to improve the 


conditions that insurers, and homeowners who live in these areas face.  Federal, state, and 


local governments must take proactive steps to remove dead and diseased trees and brush 


from the wildland urban interface (WUI). The cumulative effect of years of drought and 


bark beetle infestations have contributed to a significant wildfire fuel load. Millions of 


dead trees have contributed to the ferocity of wildfires in the past two years. Responsible 


land use management will reduce wildfire risk and encourage the affordability and 


availability of insurance products in wildfire prone areas.  







 


 


APCIA members agree that California should preserve its risk-based approach to pricing 


home insurance. Homeowners in low wildfire risk areas should not have to subsidize the 


choice of other homeowners to live in high-risk areas. We also believe that insurers 


should have the ability to consider all the costs of offering homeowners insurance, 


including the cost of reinsurance when formulating rates. 


 


Recommendation #3: Improve the California FAIR Plan. 


 


Recommendation #4: Improve the California Insurance Guarantee Association. 
 
APCIA Comments: APCIA believes that a proposal to increase limits available under the FAIR 
Plan will have the unintended consequence of encouraging more development in wildfire prone 
areas.  Any changes to the FAIR plan must ensure that the FAIR plan can continue to operate as 
the insurer of last resort and not place the FAIR Plan into competition with the private market.   
This proposal should be studied to determine what limits people are requesting, how many 
people are over the $1.5 million limit and where the properties are located. 


 


Furthermore, a proposal to increase the California Insurance Guarantee Association cap 


from $500,000 to $1 million would put additional financial stress on insurers offering 


homeowners insurance in the state. The Guaranty Fund is capitalized through 


assessments on insurers writing in California.  


 


Recommendation #5: Require wildfire risk underwriting models used by insurers to be 


filed and approved by the CDI.  


 


APCIA Comments: APCIA members believe that a requirement to file a wildfire risk 


underwriting model would have a chilling impact on the development of new models that 


will better incorporate new factors such as wind.  Restricting the use of modeling, or 


other limits on underwriting, only make it more arduous for insurers to conduct business 


in California. This added difficulty may act as a deterrent to new entrants in the 


California insurance market.     


 


Recommendation #6: Set standards for home fire risk reduction and community risk 


reduction and require insurers to write insurance where both standards are met.  


 


APCIA Comments:  The model for recommendation #6 is Wildfire Partners in Colorado 


but it misunderstands the program.  The program was set up as a cooperative effort 


between Boulder County, community residents, insurance trades and some insurance 


companies.  The insurers in the program are the only companies required to write in the 


community.  It is also important to note that these efforts mitigate, but do not prevent 


wildfires.  Efforts to impose requirements on all insurers are inappropriate.  The FAIR 


plan is already required to write all properties in California.    


 


Recommendation #7: Require insurers to implement a tiered mitigation credit based on 


level of home hardening.  







 


 


APCIA Comments:  These requirements make it more difficult for insurers to 


effectively manage their risk. Insurers’ appetite for risk varies, and insurers should have 


the underwriting freedom to decide which policies to add as new business.  


 


Recommendation #8: Require insurers to calculate and provide a replacement cost 


housing estimate in writing to insureds annually and before entering into an insurance 


contract. 


 


Recommendation #9: Require insurers to file annually with CDI for review and approval 


the insurers’ replacement cost estimating models and tools, as well as a comparison of 


recent loss experience to estimates based on these tools. 


 


APCIA Comments – The Legislature has already addressed these issues.   The 


responsibility for determining appropriate coverage lays with the policyholder who pays 


the premium.   Filing models for department approval would impose the same regulatory 


burdens on underwriting that insurers already face on rates and forms.  The law is clear 


that the department does not have authority over underwriting.  The recommendation also 


ignores the challenges on appropriate insurance coverage in the aftermath of the historic 


fire laws is driving by demand surge which is not built into the requirements.  


If the Legislature want to take away the responsibility from the homeowner, who pays the 


premium to determine coverage amounts and require that insurer models be approved by 


the department then insurers who use these models should be provided a safe harbor 


against lawsuits.  


 


Recommendation #10:  Require CDI to undertake a data call on the insurers’ subrogation 


claims. 


 


Recommendation #11:  Require CDI to undertake a data call on insurers’ reinsurance cost 


and availability.  


 


APCIA Comments:  These recommendations are unnecessary.  Existing post-wildfire 


data calls already collect this information.   Most subrogation cases result in an industry 


settlement so it would more efficient to gather this data from the utility than from the 


numerous insurers.   


 


Recommendation #12: Require insurers to offer a 1 year plus a 45-day notice of non-


renewal.  


 


An additional requirement of a 1-year notice of non-renewal would make it more difficult 


for companies to manage their risk for insolvency purposes.  This would make California 


a complete outlier.  Most states required between 10 days and 45 days.  Even Florida only 


requires a 120-day advance notice of non-renewal.  This recommendation also creates 


implementation problems.  A typical insurance contract is one-year.  How is a company 


to provide a notice prior to the start of the policy year?  Would insurers be required to 







provide a notice of non-renewal 45 days prior to the beginning of each policy year just to 


protect themselves?   This would create significant consumer confusion.   


 


In addition, the legislature and the Department of Insurance have worked to address the 


difficulties consumer may have in finding new insurance through the department’s agent 


finder and the legislation to create an insurance finder.   


 


Recommendation #13: Mandate all homeowner insurers offer a difference in conditions 


policy or a comprehensive personal liability/residential workers compensation coverage. 


 


APCIA Comments: As stated earlier, insurers’ appetite for risk varies. Insurers should 


have the discretion to offer insurance products in areas where they have the underwriting 


and rating sophistication to make a reasonable profit. Imposing a requirement on all 


insurers will act as a deterrent to companies who may be considering entering the 


California marketplace.  


 


Recommendation #14: Require that there be a valid quote for insurance coverage before 


any real estate offer is accepted.  


 


APCIA Comments: It is unclear what the purpose of this recommendation is?  Real 


Estate transactions that have a mortgage typically require that the policy be bound prior 


to the closing.  If the suggestion is that each buyer who puts in an offer on house have a 


valid insurance quote this is going to create undue work for the insurance industry.  Many 


times, there may be multiple offers on a house but only one winner.  


 


Recommendation #15: Establish a Wildfire Vulnerability Risk and Reduction 


Coordinator 


 


APCIA Comments: This seems like a reasonable request to create a coordinator among 


wildfire stakeholders. The coordinator should be able to make recommendations, but not 


impose requirements on stakeholders.  


 


Recommendation #16: Additional Risk Mitigation Recommendations 


 


APCIA Comments: This seems like a reasonable recommendation to increase 


investments in wildfire prevention and mitigation. According to the National Institute of 


Building Sciences (NIBS), for every $1 invested in federal pre-disaster mitigation 


programs yields $6 in saved future costs to the American taxpayer. Designating funds for 


direct mitigation or grants for home hardening will signal that it is important for the 


homeowner to take more proactive responsibility for mitigating their homes against 


future wildfire damage.  


 


Thank you for the opportunity to comment on the draft recommendations.  APCIA is 


committed to providing real solutions that will best ensure that California have access to 


appropriately priced risk-based homeowners insurance and looks forward to the work 







ahead.  If you have any questions please contact Jeremy Merz at Jeremy.merz@apci.org 


or Mark Sektnan at Mark.sektnan@apci.org 


 



mailto:Jeremy.merz@apci.org
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Commission on Catastrophic Wildfire Cost and Recovery Meeting — Feb. 25, 2019 
Dear Commissioners: 
 
In advance of the above meeting, please note the following public comment and suggestion: 
 
Our firm has been involved as an investor and analyst in thousands of bankruptcies since its 
founding over 21 years ago.  During that timeframe, we have seen that stockholders in nearly 
every bankrupt company, usually receive no recovery whatsoever.  In fact, stockholders of 
bankrupt companies in the U.S. receive a recovery in fewer than 1% of all cases.  One notable 
exception to this rule has been PG&E - when it was a victim of the Enron-manipulated power 
market in the early 2000’s.  Thus, Bankruptcy Courts usually allocate value recovery “down the 
waterfall” of creditors and claimants, with shareholder interests almost always last in line. 
 
In this case, PG&E has broken the law by victimizing thousands of  
Californian citizens.  It under-invested in properly maintaining its infrastructure to protect 
Californian citizens from the normal risks of fires and explosions inherent in utility 
operations.  As a result, thousands of Californian citizens have proper legal claims against PG&E 
for death, injuries and damages (estimated in the tens of billions of dollars) caused by the 
company’s negligence.  It’s important to note that PG&E didn’t underinvest in maintaining 
infrastructure due to lack of readily available funds; this is evidenced by the fact that the 
company paid out billions and billions of dollars worth of shareholder dividends leading up to 
the 2017-18 fires.  PG&E’s lack of attention to its infrastructure maintenance has already been 
deemed the proximate cause of these horrific injuries and damages.  Much like the case of a 
landlord who doesn’t shovel his sidewalk to save money and therefore causes injury to an 
innocent pedestrian, PG&E has acted negligently. 
 
More recently, it has been argued that all of California’s utilities would stand to lose their 
investment grade credit ratings unless the state steps up to shoulder the cost burden of future 
wildfires.  However, that argument is totally misleading because each utility operating in 
California can certainly maintain its infrastructure in the normal course of business and within its 
previously-approved budget without the need for additional funds.  Moreover, debt investors are 
literally lining up to purchase California’s utility debt which can be issued in either unsecured or 
secured form (secured lenders are usually deemed senior to litigants in bankruptcy) to protect 
against future litigation risks. 
 
With the above important facts in mind, we recommend that the State of California simply let the 
bankruptcy process for PG&E proceed in the normal course of business without providing any 
state-sponsored bailout of the utility - the cost of which would, of course, ultimately fall onto 
California’s citizens.  While lobbyists and others (including hedge funds) with vested interests in 
getting bailed out may argue otherwise, the Bankruptcy Code is already designed to contemplate 
exactly these kinds of difficult situations.  It would simply allocate wildfire tort claims into one 
class of unsecured creditors against the PG&E debtors and these claimants would be part of the 
normal unsecured creditor “waterfall of recovery” described above.   
 







Under regular Bankruptcy absolute priority rules, the first creditors in the waterfall who are due 
to receive less than full face value of their claims typically receive the lion’s share of the newly-
issued equity to be distributed as a firm emerges from bankruptcy.  Going this route would likely 
impair equity holders but that’s the normal course of business for nearly all bankruptcies.   
 
To do otherwise, by providing state funds to PG&E or allowing the company to securitize 
wildfire costs, implicitly sanctions “bad behavior” by providing s taxpayer-funded bailout to a 
bad actor.  Also, history has proven that a socialist approach (of bailing out the utility’s 
stockholders) would be much more expensive over the long-term than the free market approach 
which lets normal economic forces decide on the company’s valuation and allocation of 
recoveries.  In summary, any California state-sponsored action to assist PG&E’s equity holders 
here would be tantamount to granting upside profit potential to stock investors without allocating 
downside risk sharing for those same investors.  While that solution may feel good in the short 
term, it also guarantees lack of future accountability for the next crisis and is likely to cause 
PG&E to be forced back into bankruptcy for a third time in the future. 
 
California has a great opportunity right now to demonstrate a strong but fair approach to 
managing its electric and gas infrastructure.  It shouldn’t dilute that opportunity by granting 
socialistic favors to private shareholder interests.  I am available to discuss these views and to 
provide any additional information about them or our firm’s positioning here at your leisure. 
 
Thank you, 
 
George Schultze, JD/MBA  
Schultze Asset Mgmt., LP 
800 Westchester Avenue, S-632 
Rye Brook, New York 10573 USA 
O 914-701-5260 (x104) 
C 917-418-8342 
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June 11, 2019 


 


Chairwoman Carla Peterman 


Commissioner Dave Jones 


Commissioner Michael Kahn 


Commissioner Pedro Nava 


Commissioner Michael Wara 


Commission on Catastrophic Wildfire Cost and Recovery 


Governor’s Office of Planning and Research 


1400 Tenth Street 


Sacramento, CA 95814 


wildfirecommission@opr.ca.gov 


 


Dear Chairwoman Peterman, and Commissioners Jones, Kahn, Nava and Wara, 


 


 Thank you for the opportunity to provide comments and recommendations to the 


Commission on Catastrophic Wildfire Cost and Recovery (Commission) established pursuant to 


Senate Bill 901.  The BuildStrong Coalition is a group of firefighters, emergency responders, 


insurers, engineers, architects, contractors and manufacturers, as well as consumer organizations, 


code specialists, and many others committed to building a more resilient America. 


 


We are writing to request that the Commission include recommendations in its report to 


the Legislature to fire-harden utility infrastructure in very high fire hazard severity zones, 


including pipelines and electrical infrastructure.  Climate change, drought, and development 


patterns have caused an increase in wildfires hitting communities in California, causing the 


Legislature to create the Commission to come up with needed reforms.  While we recognize the 


need to address the untenable liability that utilities can face because of this increase in wildfire 


risk, liability reform needs to go hand in hand with prescriptive fire hardening requirements.  


Such fire hardening is necessary not just to prevent infrastructure from causing fires, but also to 


prevent infrastructure failures from interfering with the ability to fight fires and to reduce the 


cost and time it takes for communities to recover from fires.  


 


While electrical infrastructure has long been the focus of fire hardening efforts, it is just 


as important to ensure fire hardening of utility pipeline infrastructure.  Wildfire damage to water 


conveyance infrastructure can interfere with firefighting efforts when melted, ruptured or 


compromised systems result in loss of water or water pressure to hydrants and sprinkler systems. 


Once damaged, systems are susceptible to contamination.  Recovery efforts are significantly 


more difficult when communities lack access to uncontaminated drinking water.  Compromised 


wastewater pipelines can also result in contaminated soil and water, further complicating and 


increasing the expense of recovery efforts.  While the Commission’s draft report recommends 


providing liability relief to water utilities, it does not contain any recommendations to ensure that 


utilities take prudent measures to protect their piping infrastructure from wildfire damage.  
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 These are not theoretical concerns.  Recent reporting and investigation demonstrate that 


drinking water in Santa Rosa and Paradise was polluted from wildfires, partly due to plastic 


piping losing integrity during the disaster.  Families are returning to homes, only to find that they 


are unable to safely drink their water due to the presence of cancer-causing contaminants like 


benzene.  The City of Santa Rosa has determined that plastic piping and other appurtenances 


burned and melted during the Tubbs Fire, allowing benzene to enter the water system and be 


absorbed by treated drinking water.1  Benzene has also been found in the water system of 


Paradise, which will need to fully replace its damaged piping infrastructure at an estimated cost 


of $300 million.2   


 


 The resistance to fire by utility water and wastewater infrastructure varies dramatically 


depending on the material used.  Some piping materials have melting points as low as 86 degrees 


Celsius3, while other materials steel can withstand temperatures over 1,000 degrees Celsius.4  


With wildfires averaging 800 degrees Celsius,5 the choice of material needs to be carefully 


considered in areas with high wildfire risk.  Using the cheapest materials rather than fire-resistant 


materials in these areas is penny-wise, pound-foolish.  Fire-hardening utility pipelines will 


prevent communities in the wildland-urban interface from having to fully replace systems after a 


disaster.  The people returning home from evacuation would still have working water and 


wastewater systems and could rebuild their communities quicker.  We urge the Commission to 


include a recommendation to the Legislature to mandate fire-hardening for utilities in very high 


fire hazard severity zones, including fire-hardening of new and replacement utility pipelines. 


 


Thank you for your consideration and for your service and commitment to addressing this 


critical issue. Should you have questions or need additional information, please do not hesitate to 


contact us. 


 


Sincerely, 


 


Jimi Grande    Phil Anderson 


Chairman    President 


BuildStrong Coalition   BuildStrong Coalition 


 


cc: Senate Select Committee on Governor’s 2019 Report: Wildfires and Climate Change – 


California’s Energy Future and members, Assembly Committee on Utilities and Energy and 


members 


                                                           
1 City of Santa Rosa Water, Technical Memorandum No. 1, Post-Fire Water Quality Investigation: Analysis of 


Cause of Water Contamination (Mar. 22, 2018) Attachment A. 
2 Sacramento Bee, Rare Toxic Cocktail from Camp Fire is Poisoning Paradise Water. It Could Cost $300 Million to 


Fix, (Apr. 28, 2019) available at https://www.sacbee.com/news/local/environment/article228969259.html. 
3 The Engineering Toolbox, Plastic Pipes – Operating Temperatures, available at 


https://www.engineeringtoolbox.com/plastic-pipes-operating-pressure-d_1621.html. 
4 The Engineering Toolbox, Metals – Melting Temperatures https://www.engineeringtoolbox.com/melting-


temperature-metals-d_860.html 
5 Natural History Museum of Utah, Wildfires: Interesting Facts and F.A.Q., available at 


https://nhmu.utah.edu/sites/default/files/attachments/Wildfire%20FAQs.pdf. 



https://www.sacbee.com/news/local/environment/article228969259.html

https://www.engineeringtoolbox.com/plastic-pipes-operating-pressure-d_1621.html

https://www.engineeringtoolbox.com/melting-temperature-metals-d_860.html

https://www.engineeringtoolbox.com/melting-temperature-metals-d_860.html

https://nhmu.utah.edu/sites/default/files/attachments/Wildfire%20FAQs.pdf





 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


ATTACHMENT A 







 


 


TECHNICAL MEMORANDUM No. 1 


Post-Fire Water Quality Investigation: Analysis of Cause of Water Contamination 
March 22, 2018 


This Technical Memorandum is intended to inform stakeholders on the question of “Is the water 
contamination in Santa Rosa a direct result of the wildfires?”  
    
 
 


 
EXECUTIVE SUMMARY 
 
On October 8th and 9th, 2017, the Tubbs wildfire burned through large portions of the City of Santa 
Rosa destroying approximately 3,000 residential and commercial structures. The burned areas, including 
the Fountaingrove neighborhood, were mandatorily evacuated and residents were not allowed to return 
to their properties until the beginning of November.  
 
On November 8th, Santa Rosa Water received a taste and odor complaint from one of the residents in 
the burned area of Fountaingrove. In response, Santa Rosa Water staff took water samples and found 
contaminants including benzene, a volatile organic compound (VOC) never before detected in Santa 
Rosa’s water system. Benzene was detected at levels above the allowable regulatory limit (Maximum 
Contaminant Level, MCL). Working with our State regulator, the State Water Resources Control Board 
Division of Drinking Water (DDW), Santa Rosa Water immediately isolated the contaminated area and 
issued an advisory water quality notice in the contaminated area (the “advisory area”).  


 
Subsequent testing of water samples identified a suite of contaminants that include (but are not limited 
to) aromatic hydrocarbons (including benzene, toluene, ethylbenzene, and the xylenes), polynuclear 
aromatic hydrocarbons, chlorinated compounds (not related to water chlorination), ketones, furans, and 
thiophenes. Benzene has been used as the indicator chemical for the investigation and the basis for the 
water quality advisories, due to its relative pervasiveness and concentrations. Santa Rosa Water staff, in 
collaboration with the DDW, the United States Environmental Protection Agency (USEPA), Sonoma 
County Health Services, APEX Forensics, and UC Berkeley, have been methodically investigating this 
issue to determine how these contaminants entered the water system. This investigation has identified 
the source of the contaminants as the wildfires that burned through the affected area in October 2017. 
This includes contaminants from some combination of thermal degradation (i.e., melting, burning, and 
pyrolysis) of plastic pipes and/or entry of ash, soot, and other debris into the piping and ancillary 
equipment during the fire event.  These contaminants were then back-siphoned into the distribution 
system where they adsorbed onto and/or absorbed into components of the water infrastructure, such 
as pipes and gaskets.  Exhaustive attempts to flush these contaminants out have been unsuccessful.   
 
Note: This technical memorandum (TM) was prepared by City staff, in consultation with and review by 
representatives from: DDW (Janice Thomas, District Engineer; Marianne Watada, Associate Sanitary 
Engineer); USEPA (Bruce Macler, Region 9 Water Division Toxicologist); Sonoma County Health Services 
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– Environmental Health & Safety Section (Christine Sosko, Director of Environmental Health); APEX 
Forensics (Kurt Johnson, Director of Forensic Services and Senior Chemist); and UC Berkeley (Dr. David 
Jenkins, Professor Emeritus of Civil and Environmental Engineering). Among this broad technical group, 
there is consensus in the core conclusion that the water contamination issue discussed in this TM was 
solely caused by the damage of the City’s infrastructure by the fires.  
 
WILDFIRE DAMAGE TO WATER INFRASTRUCTURE 
 
The City’s distribution system includes 20 pump stations, 24 treated-water storage tanks (reservoirs), 
wells, pipelines, and meters. See Appendix A for a map of water distribution system components. The 
existing water distribution system is divided into 18 major pressure zones, and several smaller sub-
zones, that are served by pipelines ranging in diameter from 4- to 24-inches (Appendix A). “Water Main” 
lines distribute water to “Water Service” lines, which are connected to meters at private properties 
(Figure 1). Pipe materials include asbestos cement, polyvinyl chloride (PVC), high-density polyethylene 
(HDPE), ductile iron, and cement mortar lined and coated steel. 
 
FIGURE 1. DIAGRAM OF WATER DISTRIBUTION INFRASTRUCTURE 
 


 
 
The Fountaingrove neighborhood is a primarily residential neighborhood in the northern part of the City, 
in a hilly area of varied topography with numerous peaks and valleys. Santa Rosa Water services 
Fountaingrove via eleven pressure zones. Seven pump stations pump water up to ten aboveground 
water storage tanks, which then gravity feed to homes and businesses. Figure 2 shows the location of 
Fountaingrove, and the eleven pressure zones that serve the area.  
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FIGURE 2. TUBBS FIRE PERIMETER, FOUNTAINGROVE ADVISORY AREA LOCATION, AND PRESSURE 
ZONES 


 
 


As the Tubbs wildfire spread eastward into the City of Santa Rosa late in the evening of October 8th, 
2017, Fountaingrove was one of the first neighborhoods to ignite. The wildfire continued to actively 
burn through October 9th. During this time, private water infrastructure at homes and businesses and 
public water infrastructure sustained substantial damage that included pipes burning and melting, 
breaks in the water lines, burned meters and gaskets, etc. Figure 2 shows the perimeter of the fire and 
its relation to Fountaingrove.  
 
CONTAMINATION DETECTION 
 
Historical Test Results 
Santa Rosa Water routinely samples water per the requirements of the DDW and the USEPA. Benzene is 
one of 73 VOCs currently tested quarterly at the following four locations in the City’s water supply and 
distribution system: Water Sampling Station (WSS) 114 at 3834 Skyfarm Drive (in Fountaingrove), WSS 
009 at 301 Todd Road, and Farmers Lane Wells 1 and 2 on Farmers Lane. In the past, Santa Rosa Water 
has also tested for benzene at other water sampling stations and water storage tanks throughout the 
City (see Appendix B). Benzene is a regulated chemical with an established California State Maximum 
Contaminant Level (MCL) in drinking water of 1.0 microgram per liter (µg/L) or 1.0 part per billion (ppb). 
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Prior to the October 2017 wildfire, no traces of benzene have ever been detected anywhere in Santa 
Rosa Water’s system. Appendix B provides all historical collection dates and test results for samples 
taken city-wide, including several locations in Fountaingrove, since 2001.1 
 
The Sonoma County Water Agency (SCWA), the wholesaler that provides water to the City of Santa 
Rosa, also reports no benzene detection in sampling history. SCWA’s sample results (1996 through the 
present) are provided in Appendix C. 
 
Post-Fire Test Results 
Since the fire, Santa Rosa Water has increased water sampling beyond regulatory requirements to more 
closely and widely monitor our entire water system. The testing to date has identified a suite of 
contaminants including, but not limited, to aromatic hydrocarbons (such as benzene, toluene, 
ethylbenzene, and the xylenes), polynuclear aromatic hydrocarbons, chlorinated compounds (not 
related to water chlorination), ketones, furans, and thiophenes.  
 
The results of the investigative samples show MCL exceedances for benzene in select locations, 
including at water services to destroyed properties, some service lines to existing homes within the 
advisory area, and in components of the water system including the water mains, valves, hydrants, and 
water sample stations (where water is collected to obtain a representative sample of the drinking water 
provided to properties).  Appendix D provides a map of all locations tested and sample results as of 
March 7, 2018. 
 
No benzene has been detected in any of the source waters going to Fountaingrove, including wholesale 
water purchased from SCWA or groundwater pumped from Santa Rosa’s wells. 
 
CONTAMINATION PROCESS 
 
Santa Rosa Water has been working closely with experts from the DDW and USEPA, an Emeritus 
Professor of Environmental Engineering from the University of California at Berkeley, and forensic 
chemists to determine the source of contamination, and why contaminants remain in the water 
infrastructure system. 
  
The widespread and sporadic pattern of contamination does not support the theory that a single 
incidence or source of contamination is the cause; rather, multiple point sources are likely. Early in the 
investigation, staff considered the possibility that underground fuel tanks could have leaked 
contaminants. However, prior to build-out the area was largely open space/agricultural land, not a 
historical industrial area where legacy contamination would be expected. An in-depth underground fuel 
tank investigation did not find any evidence of underground tanks (Appendix E), and soil samples show 
no evidence of contamination (Appendix F). A chemical analysis shows that the specific contaminants 
detected in Fountaingrove, and the levels of contamination, are not consistent with an underground 
leak, and forensic chemists found no evidence to date that pipes were permeated from the outside (i.e., 
from soil). An above-ground spill during the fire would likely have burned, and would not present as a 
widespread and sporadic contamination. In sum, the distribution of the contamination and suite of 
contaminants evaluated show no evidence that would support a subsurface petroleum fuel release or 
similar source for the contaminants found.  


                                                        
1 Santa Rosa Water is required by law to keep records going back 5 years. 2001 is the oldest data in Santa Rosa 
Water’s records. 
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The pattern of contamination and the specific contaminants detected in affected areas support the 
conclusion that the source of contamination is from the by-products (i.e., gases, liquids, and char) 
produced by thermal degradation of plastic pipes and appurtenances from exposure to the high 
temperatures generated by the fire, and/or entry of ash, soot, and other debris into the piping and 
ancillary equipment during the fire event. Specifically, evidence indicates that benzene and other 
contaminants entered the water system by the following circumstances: 
 
1. Water infrastructure within or adjacent to parcels burned by fire was exposed to extremely high 


temperatures. Research shows that exposing plastic to fire and high temperatures can cause 
pyrolysis, i.e., decomposition brought about by high temperatures. High-Density Polyethylene 
(HDPE) and Polyvinyl Chloride (PVC) pipes are common throughout the affected area. Studies show 
that pyrolysis of HDPE can produce benzene and other contaminants, and that temperature and 
residence time have a large influence on the pyrolysis product and distribution.2  Temperatures 
during the peak of the Tubbs fire reached levels sufficient to cause pyrolysis.    
 


2. A loss of water pressure created a vacuum that pulled contaminants into the service lines and 
main lines. During the fire, the water system serving the advisory area had a uniquely dramatic drop 
in pressure due to the excessive demand on the system relative to the available water supply. 
Contaminants from pyrolyzed pipes and appurtenances, in conjunction with contaminated hot air, 
ash, char, and other debris, were back-siphoned into service lines and distribution main lines when 
the water system lost pressure. Contaminants then adsorbed onto and/or absorbed into 
components of the water infrastructure, such as pipes and gaskets.   
 


3. Drinking water is picking up contaminants from water distribution infrastructure. Clean water 
stored in or traveling through contaminated portions of the water system can absorb benzene and 
other contaminants. The amount of time the water is in contact with a contaminant influences the 
final concentration of at least some contaminants: the longer that water is in contact with 
contaminated infrastructure, the more of some contaminants are found in the water. 


 
CONCLUSION 
 
The results to this investigation have identified the source of the contamination present in the water 
distribution system as the wildfires that burned through the affected area in October 2017. Damage 
from the fires includes a combination of thermal degradation (i.e., melting, burning, and pyrolysis) of 
plastic pipes and/or entry of ash, soot, and other debris into the piping and ancillary equipment during 
the fire event. During a loss of water pressure, contamination was back-siphoned into water service 
lines, where the contamination entered into the components of the water infrastructure and exhaustive 
attempts to flush these contaminants out have been unsuccessful.   


                                                        
2 Pyrolysis of high-density polyethylene in a fluidized bed reactor. Influence of the temperature and residence 
time. Journal of Analytical and Applied Pyrolysis, Volume 63, Issue 1, March 2002, Pages 1-15. Maestral et al. 








  


 
 
February 22, 2019 
 
 
Commissioner Dave Jones 
Commissioner Michael Kahn 
Commissioner Pedro Nava 
Commissioner Carla Peterman 
Commissioner Michael Wara 
Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research,1400 10th St 
Sacramento, CA 95814 
 
SUBJECT: Meeting Request to Discuss Wildfire Impacts on Publicly Owned Electric Utilities   
 
Dear Commissioners, 
 
On behalf of publicly owned, not-for-profit, locally governed utilities (POUs), thank you for serving on the 
Commission on Catastrophic Wildfire Cost and Recovery (commission). Your leadership is critical to seek 
out comprehensive solutions to the growing threat of more frequent and severe wildfires.  Above all, we must 
first express our heartfelt sympathies for those impacted by the many wildfires across our state.  We strongly 
support the first responders, as well as utility and disaster support personnel, who work diligently to restore 
communities as quickly as possible.  We also feel strongly that the unprecedented scale of wildfires and their 
devastating impacts make it increasingly clear that California needs to continue to seek out comprehensive 
solutions to address the growing threat. 
 
POUs have been working for years to proactively prevent and mitigate wildfires. Such actions include 
implementing wildfire mitigation measures in their communities and aggressively implementing numerous 
state standards related to electric distribution system design, inspection construction, maintenance and 
vegetation management.  Furthermore, POUs have taken a variety of actions specific to their local geography 
to minimize wildfire risk.  In addition, POUs are uniquely situated within communities and, in many cases, as 
part of local governments, have a strong working relationship with local fire departments.  With a far-reaching 
commitment to public service, many POUs have provided assistance in the form of mutual aid to fellow 
utilities, both public and investor-owned, across the state and nation.  
 
We appreciate the efforts that went into the Wildfire Preparedness and Response Legislative Conference 
Committee and the crafting of SB 901 (Chapter 626, Statutes of 2018) which created the commission. The 
commission has the significant task of examining issues related to the risk of catastrophic wildfires associated 
with utility infrastructure and guiding the state in recommendations to help with the costs associated with 
catastrophic wildfires in an equitable manner.  We are writing to respectfully request a meeting with the 
commission to provide the perspectives of POUs on these issues and to begin a discussion of how 
we can work together to mitigate both the physical and financial impacts of wildfires on our 
communities. Specifically, we would like to be a resource for you on POU operations, structure and 
governance by providing information on the more than 40 POUs (varying in size, structure and needs) that 
provide electricity to communities across the state.  As local government entities that are customer-owned, 
POUs have unwavering commitments to safely serve their communities.   







 
We appreciate your consideration and recognize that the task before the commission is a complex one. We 
also recognize that various stakeholders have different views and we stand ready to work with you to find 
equitable solutions for the distribution of wildfire costs and to help protect California from further devastation.  
We look forward to participating in the Commission’s upcoming public meeting on February 25 th and value 
this important opportunity to help shape our State’s longer-term strategies.  
 
Sincerely, 
 


 
Barry Moline        Randy S. Howard 
Executive Director      General Manager 
California Municipal Utilities Association    Northern California Power Agency 
 


 
 
 
 


Southern California Public Power Authority 
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June 12, 2019 


 


Commissioner Carla Peterman, Chair 


Commissioner Dave Jones 


Commissioner Michael Kahn 


Commissioner Pedro Nava 


Commissioner Michael Wara 


Evan Johnson, Executive Officer 


 


Subject: The Public Advocates Office Comments on Portions of the Commission on 


Catastrophic Wildfire Cost and Recovery Report  


 


Dear Chair Peterman and Commissioners: 


 


The Public Advocates Office is the independent consumer advocate at the California 


Public Utilities Commission. Our mission is to advocate for the lowest possible rates for 


customers of California's regulated utilities consistent with safe, reliable service levels, 


and the state's environmental goals. Given this mission, the Public Advocates Office 


applauds and supports the Commission on Catastrophic Wildfire Cost and Recovery 


(Wildfire Commission) efforts to provide recommendations on how to manage the long-


term costs and liabilities associated with utility-caused wildfires. Indeed, we are an early 


and steadfast proponent of the idea that wildfire risk reduction must be an integral and 


guiding component of any statewide strategy for managing catastrophic wildfires, and 


wholly endorse Finding 5 of the Wildfire Commission’s Report, that “Wildfire risk is 


created by multiple parties who should all be incentivized to reduce risk and share in 


paying for wildfire damages.” However, the Public Advocates Office believes the 


Wildfire Commission’s recommendation that a standard of review that is more lenient 


than the prudent manager standard be adopted is unfounded and contraindicated. 


 


The “prudent manager” is simply the manager that “exercises reasonable judgment in 


light of the facts known or which should have been known at the time the decision was 


made.”1 It is not a standard of perfection but rather, of reasonableness. Because it takes 


into account both the actual conditions and what the manager can reasonably be expected 


to know, this standard incents managers to act to address unforeseen conditions, to take 


                                                 
1 Appl. of  SCE, D.87-06-021 (1987) Cal. PUC LEXIS 588, *28-29;  24 CPUC 2d 476, 486. 
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proactive steps, and in general to timely act to decrease the likelihood and severity of 


wildfires. By definition, a more permissive standard would allow unreasonable and 


imprudent behavior.   


 


The Wildfire Fund Workgroup Report Draft recommends that “the legislature undertake 


modifications to the prudent manager standard to provide greater certainty regarding 


when utilities are able to recover costs related to wildfire damages.” This 


recommendation is based on a discussion in the Wildfire Commission’s Utility Liability 


Workgroup Draft Report.2  The latter discussion:  


 Relates the view that “the reasonably prudent manager standard is 


out of line with reasonableness standards used by the Federal Energy 


Regulatory Commission (FERC) and civil law, which place the 


burden on the party objecting to cost recovery (FERC) or asserting 


negligence (civil law) to show that the imprudence or negligence has 


occurred;”3  


 Broadly asserts that the CPUC’s determination that the utility 


prudently managed its system, which is necessary before IOUs can 


recover liability costs from their electric customers, can take years;4 


and 


 


 Correctly notes that “SB 901 directs the CPUC’s prudency 


evaluation to consider twelve factors that more directly relate to 


wildfire causes and assessment, including the role of climate change 


in exacerbating wildfires.”5 


 


                                                 
2 Appendix II: Fund Workgroup Report Draft, p.8. 


3 This view which is attributed to two Investor Owned Utilities and a plaintiff side lawyer concern, presents a 


misleading oversimplification about the civil courts. Rather than parties alleging negligence bearing the burden, the 


rule in civil courts is that the moving party bears the preliminary (prima facie) burden of proof. Consistent with this 


approach, in CPUC proceedings to recover wildfire costs, as the applicant and moving party the utility bears the 


preliminary burden of proof. 


4 The Liability Workgroup Draft Report acknowledges that “[t]o date, there has been only one significant instance 


where an investor owned utility requested cost recovery for third-party wildfire damage in excess of general liability 


insurance” and that this case was heard prior to the passage of legislation related to the timing issue such as SB 901.   


5 The Utility Liability Workgroup Draft Report fails to acknowledge that SB 901’s list of factors to consider is 


neither exhaustive nor exclusive. See PU Code section 451.1.   
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Each of the claims above is intended to address the desire to “provide greater certainty 


regarding when utilities are able to recover costs related to wildfire damages.”6  


However, these claims are flawed.  (See footnotes 2-4.) 


 


The Wildfire Commission’s Utility Liability Workgroup Draft Report’s suggestion that a 


more “permissive standard of review for wildfire claims may be warranted” is contrary to 


Finding 5 above. The Wildfire Commission errs by conflating providing for more timely 


recovery with increasing the certainty of recovery. While the report speculates that a 


more permissive standard may be appropriate “given the nature of the risk, size of 


potential liabilities, and assumptions of cost socialization assumed in ‘no-fault’ 


liability,”7 given the acknowledged need to incentivize risk reduction,8 these very 


considerations argue against diluting the prudent manager standard. 


 


The Wildfire Commission has acknowledged that “California’s utilities have played a 


pivotal role in causing the state’s most destructive recent wildfires, and must take a 


leadership position in mitigating the risks created by this new reality,”9 and that “we must 


not incentivize risky behavior.”10 Therefore, why would the Wildfire Commission 


advocate adoption of a more permissive or unreasonable manager standard? While the 


objective to “significantly reduce the risk to ratepayers from overwhelming wildfire 


liability”11 is laudable, we must not conflate reducing wildfire liability (for some) with 


reducing the likelihood, severity, and cost of wildfires. As the Wildfire Commission 


wisely notes, “all stakeholders suffer if wildfires persist at the current scale.”  


 


Respectfully submitted, 


 


/s/ DARWIN E FARRAR      


Darwin E. Farrar 


Chief Counsel, the Public Advocates Office 


         
 


                                                 
6 See Appendix II: Fund Workgroup Report Draft, p.8 (Emphasis added). 


7 Appendix I:  Utility Liability Workgroup Draft Report, p. 6. 


8 Appendix II: Fund Workgroup Report Draft, p 5. 


9 Appendix II: Fund Workgroup Report Draft, p. 2. 


10 Appendix II: Fund Workgroup Report Draft, p 5. 


11 Appendix II: Fund Workgroup Report Draft, p. 8. 
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Piedmont Pines Neighborhood Association            WWW.PiedmontPines.org                  510 530‐4286
     


Public	comment	for	consideration	by	California’s		


Commission	on	Catastrophic	Wildfire	Cost	and	Recovery	
Submitted by Piedmont Pines Neighborhood Association,  


representing 1300 homes in a high-risk fire area of Oakland 
 


Thirty‐two years ago, Piedmont Pines Neighborhood Association filed an application with the city of Oakland for Utility 


Undergrounding under the electrical tariff Rule 20‐A.  Only in 1999 did we make it to the top of the city’s waiting list. We 


are in a heavily wooded, dense, extremely high‐risk fire area. Since 1999, we’ve been through many CPUC, legislative 


and city council proceedings.  Yet today, only 1/3 of the project – 200+ parcels – has been completed. 


Our hope is that the commission will make revamping of the CPUC rules for utility undergrounding a top priority so 


that high‐risk fire areas can get electric wires undergrounded faster and more affordably. Some areas in need of 


research and overhaul: 


1. Cost/benefit:  Rebuilding a community after a devastating wildfire is enormously expensive for homeowners, 


cities, insurance companies and utilities. If restoration expenses were compared with prevention costs, would 


the cost/benefit analysis favor undergrounding over time? 


2. Allocations:  Currently in California, undergrounding is funded through a tax on utility bills, then allocated to 


cities.  Many cities are sitting on unused allocations, while other cities have a decades‐long waiting list.  Is there 


a more efficient way to allocate funds, and to favor high‐risk communities? 


3. Property owner disincentives:  Rule 20‐A covers the costs to underground cable, telephone and electrical, but 


not street lighting or city administration expenses. In Oakland, assessment districts are formed to cover these 


expenses, at a cost to property owners in the range of $15,000 to $20,000 per parcel.  This becomes a 


disincentive for property owners to approve a project. Is there a more affordable solution to fund these 


expenses under the banner of public safety? 


4. Criteria to qualify a project: There are four criteria spelled out in Rule 20 A to qualify an undergrounding project 


as being in the public interest. The criteria are vague, and subject to interpretation. Of great concern is the fact 


that none of the four criteria focus directly on public safety generally and more specifically on mitigating wildfire 


risk caused by electric lines and protecting escape routes in the event of wildfire or earthquake disaster.  


Meanwhile, fire risks increase each year.  Can the criteria be reformulated to improve clarity, include public 


safety and allow communities more say in how they use their allocations? 


We will be following this commission’s work in hopes that utility undergrounding is given a high priority.  


We are available to comment in person, and to provide more detail on our experience. For more information, contact 


Robbie Neely, Executive Director, Piedmont Pines Neighborhood Association, at robbie@PiedmontPines.org; 510 530‐


4286. 


Teresa Costantinidis  Robbie Neely  Ron Wacker     


President  Utility Undergrounding Co‐chair,  Utility Undergrounding Co‐chair Piedmont Pines 


Neighborhood Association  Executive Director     
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June 12, 2019 
 
Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 10th Street 
Sacramento, CA 95814 
 
Commissioner Carla Peterman, Chair    Commissioner Michael Kahn 
Commissioner Dave Jones     Commissioner Pedro Nava 
Commissioner Michael Wara      
 
Dear Commissioners:  
 
CLECA agrees that a balancing act is needed to address the current wildfire situation.  That balance, 
however, must not tilt unduly toward the investor owned utilities and Wall Street. Rather, utility 
customers, homeowners and businesses on Main Street need stability, balance and certainty that the 
Legislature has their back in the raging wildfire debate.  California’s industrial electricity rates are 
almost double those of other western states. In January 2019: Nevada’s average industrial rate was 
4.94 ¢/kWh; Arizona’s was 5.96 ¢/kWh; Texas’ was 5.25 ¢/kWh; California’s average industrial rate was 
11.43 ¢/kWh.  Our businesses cannot take much more.  
 


Cut the Gordian Knot of Inverse Condemnation, Wildfire Damages and Insurance 
 
The current strict liability standard places the ultimate burden of catastrophic wildfire costs, including 
damages, on utility ratepayers. When catastrophic wildfires ignited by utility wires damage insured 
property, insurance companies seek recovery of the damages from utilities through inverse 
condemnation. The utility then seeks recovery of those costs from ratepayers, and the California Public 
Utilities Commission allows the recovery of those costs from ratepayers if the utility acted prudently; 
although for 2017 wildfires, per SB 901, these costs can be passed onto ratepayers even if the utility 
was imprudent and the costs are unjust and unreasonable.  This is not sustainable.   
 
Liability reform is not a bailout of unpopular investor-owned utilities, but a critically needed ratepayer 
protection and vital to California’s energy and climate goals.  Reform must be undertaken, along with 
system hardening to reduce future risk, and establishment of a catastrophic wildfire fund with equal 
contributions from insurance profits and insurance surcharges, utility shareholders and utility 
ratepayers, and the State.   
 
Funding property losses with property insurance – both from investors and customers - is compellingly 
logical.  Moreover, a state-run data agency, similar to the state agency that studies hurricanes in  
Florida, should be established to better inform insurance risk. This agency would conduct empirical, 
data-driven analysis by scientists, engineers, and sophisticated modeling that examines topography, 
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forest and vegetation conditions, weather, climate, etc., to determine risk of property damage from 
catastrophic wildfires; it would also be helpful for zoning, land use, and planning purposes. 
 
It is critical that wildfire costs be recovered broadly, from insurance profits and insurance surcharges, 
utility shareholders and utility ratepayers, and the State – not just from the customers of investor-
owned utilities.  Utility ratepayers are already paying for the costs of hardening the system to reduce 
future wildfire risk.  If the cost of hardening the system and the liability for the 2017 and 2018 wildfire  
losses were passed to ratepayers, PG&E primary voltage industrial ratepayers could face combined 
rate increases of as much as 5.2 cents per kWh, bringing their rates up to 21.3 cents per kWh in 2023. 
SCE primary voltage industrial ratepayers could face combined rate increases of as much as 1.42 cents  
per kWh, bringing their rates up to 15.2 cents per kWh in 2023. If that same company was in Nevada, it 
would pay 4.94 cents per kWh; in Arizona it would pay 5.96 cents per kWh; and in Oregon it would pay 
6.01 cents per kWh. 
 
Equally important is the retention of the current prudent manager standard; the de-stabilization of the 
energy sector is in no small part due to past utility imprudence.  Prior imprudence should not be 
rewarded with a lowered standard of care.  These measures, taken together as they must be, would 
limit the anticipated steep rate increases under the status quo and align with bedrock legal principles 
of fault and negligence.  Battling actual catastrophic wildfires requires bravery, as well as difficult, 
decisive, and sustained action.  Battling the impacts of catastrophic wildfires, both past and future, 
demands the same from the Legislature and the Governor.     
 
Sincerely, 
 
 
 
 
 
Audra Hartmann      Bruce A. Magnani 
CLECA Legislative Advocate     CLECA Legislative Advocate 
 
 
cc:  Executive Officer Evan Johnson 
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Cap and Trade Fees Could be Increased  
 


to Compensate for Wildfire Victims’ Losses 
 
 
 
 
 


Submitted to the Commission on Catastrophic Wildfire Cost and Recovery 
 


by John Schaefer 
1734 Roberts Way 
Arcata CA 95521 
jcschaef@igc.org 


 
Representing  


Our Grandchildren’s Future 
March 7, 2019 


 
 
 
 
 


Background 
 
Mr. Schaefer is a retired engineer with more than four decades of experience in electric power 
and renewable energy. He holds an engineering PhD in from Stanford. Members of his family 
were evacuated as a precaution from the Tubbs Fire.  
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Wildfire Losses Reflect Challenges in a Changing World 


 


Recent fires in California raise the concern that losses exceed the ability of insurance, 


governments and PG&E lawsuits to cover them. Future fires1 will very likely make this deficit 


worse. The source of sufficient money to compensate victims’ losses is currently unclear, and I 


am hopeful that the Commission on Catastrophic Wildfire Cost and Recovery (Commission) can 


resolve that complex issue.  


 


Hopefully this contribution will help the Commission to make recommendations on “the 


following matters: 


 


(1) Options for the Legislature and Governor to consider for enactment that would socialize the 


costs associated with catastrophic wildfires in an equitable manner. 


(2) Options for the Legislature and Governor to consider for enactment that would establish a 


fund to assist in the payment of costs associated with catastrophic wildfires.”2 


 


Most of my submission deals with financial issues, but just as important are the extensive 


personal and psychological damages and losses that victims have suffered. We are facing a 


future with more such real damage unless we take prompt and unprecedented action.  


 


My own granddaughter expressed a fear when she was eight that, “By the time my grandchildren 


grow up it’ll be too hot to be alive.” The future that young people face now in 2019 is bleak 


compared with that which previous generations enjoyed when we were young, unless we older 


folks take that unprecedented action. 


 


Climate Losses Require Non-Traditional Compensation 


 


                                                 
1 Fire is only one of many forms of climate damage so wherever the word fire appears, readers should 
understand that losses from floods (like Oroville might have been) and landslides should be included too. 
Similarly, all references to PG&E should be understood to include other utilities. 
2 SB901, Sec. 7. 
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This proposal suggests a heretofore unused source for victims’ compensation from those 


responsible for climate change, which will simultaneously make renewable energy more 


attractive and eventually heal the climate. 


 


The heart of the problem the Commission faces is a mechanism to allocate compensation for 


financial losses from wildfires among six entities:  


 


1. Insurance companies,  


2. PG&E (and other utilities facing this problem) liabilities in the courts,  


3. Victim’s loss entered as a negative number,  


4. State and local governments, 


5. FEMA, and  


6. Those responsible for climate change.  


 


New in the list above is entity 6, which I hope will be part of the Commission’s findings and 


recommendations.  The Commission has limited freedom to affect entities 4 and 5; and these 


values might be considered exogenous to this process. Lawsuits will probably decide what 


PG&E must pay, entity 2. The tradeoff is finding the right balance among among entities 1, 2, 3 


and 6. Local government wildfire expenditures are substantial so they may be either a source of 


funding for other victims or they may be financial victims themselves. 


 


I envision for each event (Tubbs, Camp, Carr, etc.) a matrix presentation for financial payments, 


with victims depicted row by row, and columns summarizing payments to victims by each of the 


six entities above. 


 


Sums of each column with its negative and positive entries reflect the inflows or outflows 


involved with each entity. The entry in each row for those responsible for climate change 


(column 6) will be calculated as a remainder in that row, assuring that the row sum to zero for 


each fully compensated victim.3 


                                                 
3 The world is not fair, however, so perhaps there should be another column to account for 
uncompensated losses. As an optimist I omit that column. 
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This process will be easier said than done. Victims will be compensated in part by a combination 


of insurance and FEMA and lawsuits, but each victim’s story and compensation will be unique. 


Thus, each victim’s need for compensation, reflected in his or her entries in the matrix, will be 


different from others’. To assure those needs are met but not excessively met, coordination will 


be required among insurance, FEMA, PG&E’s lawsuits and government aid programs. 


 


PG&E, insurance companies, governments and FEMA would probably like to shift the damage 


burden to those of us responsible for climate change. I agree. 


 


Existing Cap and Trade Fees are Too Low 


 


Cap and trade policy was designed to limit total emissions without attention to the value of losses 


the emissions actually cause. That and other policies like tax credits and rebates have supported 


renewable energy and electric transportation, and they have helped the crucial transition to 


renewable energy. But they haven’t helped enough; in retrospect the caps should have been 


much lower. 


 


Resultant cap and trade carbon fees have been too low to accelerate sufficiently the needed 


transition away from a fossil fueled economy. Those fees have hovered around $14 per tonne of 


carbon dioxide, whereas the IPCC estimates that a range of $135 to $5500 per tonne by 2030 is 


required to be effective.4 So in spite of all that California has done about climate change, its 


carbon price is at least an order of magnitude too low. That certainly qualifies as a severe market 


distortion.  


 


The target of 40 per cent carbon dioxide reduction by 2030 probably can’t be met without higher 


fees, and in any case the 40 per cent reduction goal is insufficient, given the scale of damage 


already apparent in California.  


                                                 
4 www.nytimes.com/2018/10/07/climate/ipcc-climate-report-2040.html  The report emphasizes the 
potential role of a tax on carbon dioxide emissions. “A price on carbon is central to prompt mitigation,” 
the report concludes. These high values reflect the exceptional damage that climate change is causing, and 
that there is no planet B. 
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Climate Losses Should Establish a New Floor for Fees that CARB Assesses 


 


CARB can be redeemed, however, if the losses attributable to climate change (the sum of entries 


in column 6) are added to existing cap and trade fees, so that resources from the newly enhanced 


fees provide compensation the way insurance does, or could. This policy proposal hopefully 


corrects market distortions using empirical evidence from actual losses. It is a Pigovian 


economic application to correct a market distortion, rather than relying solely on cap and trade 


bidding for the right to pollute or on the legal system to remedy tort damages.  


 


Justice requires that victims’ losses not compensated by insurance, lawsuits against PG&E, 


governments and FEMA be covered somehow. I suggest this shortfall be covered by what I will 


call a “CARB Climate Damage Fund5,” the total dollar value of losses from climate change in 


column 6, from each event.  


 


The carbon fee per equivalent tonne of carbon dioxide6 assessed to every supplier of fossil fuel is 


then calculated as the CARB Climate Damage Fund divided by the tonnes of carbon dioxide 


emitted in California. This quotient should serve as a new floor, to which prices established in 


CARB’s cap and trade auction will be added, thus forming the new (higher) total charge that will 


be paid by fossil carbon suppliers and of course their customers.  


 


This determination could be done on a periodic basis the way cap and trade auctions are. It may 


be necessary to average the calculation over several periods to prevent the fee from varying too 


much over time.  


 


A question that’s crucial to determination of the proposed CARB Climate Damage Fund and its 


disbursements is how to divide responsibility between PG&E and those who cause climate 


change. Is 50 per cent the right split? Probably not. Climate change’s contribution will be viewed 


as higher for the Tubbs Fire (for which CalFire’s recent finding suggests PG&E may not have 


                                                 
5 This is might be a component of “social costs” in AB-197. 
6 Other greenhouse gas equivalents like methane should be included as well. 
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any responsibility) than for the Camp Fire (where PG&E’s liability will be viewed as higher). I 


don’t have a solution, except to urge the Commission establish a process that moves quickly 


rather than becoming enmeshed in a legal process of extended duration. And it may be that the 


split will tilt towards climate changers if PG&E really is maxed out. 


 


SB901’s Collection of Compensation Doesn’t Address Climate Change 


 


California’s SB901 offered a way for PG&E to pay losses from the 2017 Tubbs Fire when the 


company was thought to have started it. PG&E is relieved, I’m sure, that they evidently weren’t 


responsible, but the property owner in question certainly didn’t have adequate liability insurance. 


One lesson for the future is that no fire starter for such big fires will have adequate insurance.  


 


As enacted, SB901 enabled PG&E to issue bonds to pay for losses from those 2017 Tubbs 


damages. And as enacted, ratepayers would have been obliged to pay off those bonds through 


“nonbypassable fixed recovery charges.” That is, every PG&E customer would have paid a 


higher customer charge, enhancing PG&E’s bottom line but not affecting emissions at all. That 


would have been unfair, as the charge would have been laid on all customers regardless of their 


energy consumption.  


 


More important, in charging only electricity customers SB901 ignored transportation fuels’ much 


larger contribution to climate change. They should be included. 


 


SB901 did address a complex range of issues other than financial coverage of damages, and 


appears to be a result of complex negotiation. Those issues of forest safety still remain but may 


not won’t affect financial issues.  


 


PG&E Started Some Fires 


 


PG&E will surely face liability for the Camp Fire and it has started other fires, as have other 


utilities. Utilities’ distribution lines in forested areas are vulnerable in hot, dry, windy conditions, 







 


  7 


and it’ll be either impossible or very costly to trim trees sufficiently to eliminate completely the 


risk of fire. And such trimming won’t be a one-time exercise because trees keep growing. 


 


Undergrounding in forested ares would be so costly as make service prohibitively expensive.  


 


The strategy most likely to reduce fire risk is to de-energize electric service during windy 


periods. Even that is unlikely to eliminate all risk. 


 


Other options might permit the company not to serve customers at all in high risk areas, or to 


empower PG&E to provide isolated service from equipment with solar and batteries. Both will 


probably involve some legislative changes. 


 


Lawsuits Against PG&E Can’t Pay All Losses 


 


PG&E’s safety shortcomings are well known, and the company will probably be held liable in 


court for substantial damages. Estimates range up to $30 billion, which could well exceed its 


shareholder equity—$19 billion as of March 2019—so the fact is that PG&E may not have 


adequate assets to compensate for such losses. Thus, bankruptcy to escape liability is an 


appropriate business strategy for PG&E. But it’s not appropriate from a social justice perspective 


because it could leave thousands of damaged victims without a remedy. In the best of all worlds 


those victims would have had insurance, but in fact many probably did not. 


 


Insurance is not a free lunch, of course, and it may in the future become prohibitively expensive 


or unavailable in fire prone areas. A state run Insurance program would likely incur substantial 


losses unless supported by something like the proposed CARB Climate Damage Fund. 


Calculation of each party’s losses that total to form the CARB Climate Damage Fund and the 


distribution of money from it will have to be done the way insurance companies do. Unless they 


are assuredly non-profit, insurance companies should not in my view be subsidized by the CARB 


Climate Damage Fund. Indeed the Fund itself might serve as the basis for public insurance.  
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Insurance premiums and parcel tax rates will have to rise in locations where wildfires are a risk, 


and especially for specific properties that aren’t fire safe. It may be prudent not to offer any 


insurance for properties that aren’t fire safe. 


 


California Has Always Had Fires that PG&E Didn’t Start 


 


Not only did PG&E apparently not start the Tubbs Fire but it also didn’t start the Carr Fire in 


Shasta County, which apparently began with trailer chains dragging on Highway 299. 


 


In fact, California ignited its own fires for thousands of years before it was California and before 


Europeans came with electricity and trailer chains. So the initiation of fires is not new. 


 


What is new, firefighters tell us, is that fires are much worse now than in previous decades. The 


difference is the extended effect of parched wild lands, higher temperatures, and stronger winds, 


all the results of climate change.  


 


It’s unlikely that climate damage will suddenly go away. Already in 2019 we’re seeing flood 


losses, and more victims. Therefore, a successful resolution to climate damage should reduce 


fossil fuel pollution as well as compensate victims. 


 


I Should Pay for the Climate Damage I Cause 


 


Who’s responsible for climate change? Truth be told, I am. And so is everyone who contributes 


carbon dioxide to the atmosphere by burning fossil fuel. Thus, a fairer way to compensate 


climate change victims is to charge all us fossil fuel burners some amount of damage cost. 


 


How much might costs change at the gasoline pump with the CARB Climate Damage Fund? 


ignoring other greenhouse gases for purposes of illustration, California emitted about 359 million 


tonnes of carbon dioxide in 2016; if 2017 emissions are the about same and total damages (the 


sum of column 6) turn out to be $14 billion—as PG&E predicted its liabilities might be on 
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March 1—then each tonne causes about $39 of damage. That translates to about 33 cents per 


gallon of gasoline, perhaps a 10 per cent increase above current prices. 


 


We see variations like that at the gas pump all the time, so such an increase shouldn’t be a 


terrible shock. Fossil fueled electricity prices would rise too, so we’d all be encouraged to use 


more solar, and use solar to power our electric cars. 


 


If damages continue as they have in 2017 and 2018, the proposed CARB Climate Damage Fund 


would have to grow year on year, and fuel prices will have to rise substantially. 


 


California as World Leader 


 


Climate change is a worldwide phenomenon and some will say that we shouldn’t do much about 


it unless the rest of the world does too. I reject that idea, because no place in the world is better 


positioned to make a real difference than California. We have the technology, the wealth, the 


regulatory structure and the public will to lead the rest of the world. We’ll be healthier, too. 


California can continue to set an example for the world and for the rest of the United States, 


especially given the current need to reboot federal climate policies.  


 


Massive political opposition arises whenever California tries to “raise taxes,” or any other fees. 


Californians’ freedom to drive as much as they want in vehicles as large as they want will be 


under threat, and there will be opposition to that loss of freedom.  


 


Framing this solution properly may help. This policy will compensate genuine victims of fires 


(and floods, etc.) without raising real taxes. SUV drivers may disagree, but charging more for 


fossil fuel now will be the least cost strategy over the long run. And people like me who over 


time have been responsible for climate change could avoid CARB’s fee increases by using solar 


and electric cars. 


 


Legislatively it appears to me that a modification of SB901 will be necessary, at least to change 


the non-bypassable feature.  Perhaps a modification of the legislation implementing CARB’s cap 
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and trade is necessary as well, although it may be that amendments could be sufficient. These 


modifications are easier said than done, but I believe that for all our grandchildren’s sakes they 


must be done promptly. 
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Catastrophic Wildfire Cost & Recovery Commission  
TURN Analysis of Ratepayer Impact  
 


 
What the Commission Gets Right—To Protect Ratepayers 
 
Inverse Condemnation Reform 
 
TURN supports the Wildfire Commission’s recommendation to replace the strict liability 
standard application of inverse condemnation for utilities with a fault–based negligence 
standard—as long as current standards for determining negligence remain in place. 
 
We agree that converting the strict liability regime to a fault–based standard protects ratepayers 
from potentially paying billions of dollars in wildfire damage in cases where the utility has been 
found to be prudent and in compliance with the required safety regulations. 
 
Wildfire Victims Fund 
 
TURN supports the Wildfire Commission’s recommendation to create a diversely funded Wildfire 
Fund to cover living expenses and property repair or replacement for victims whose homes and 
possessions have been damaged or destroyed by wildfires. 
 
We agree that a Wildfire Fund that is properly capitalized from utility shareholders, property 
insurance surcharges, insurance shareholders, and taxpayers can equitably protect ratepayers 
from the application of strict liability, stress test liability caps on shareholders, and other wildfire 
liability. 
 


What Needs to Be Changed—To Protect Ratepayers 
 
Raise Standards for Utility Performance–Don’t Lower Them 
 
TURN opposes the Wildfire Commission’s recommendations to further reduce the standards for 
utility performance by weakening the prudent manager standard, setting a predetermined 
maximum liability for shareholders, or shifting the burden of proof for demonstrating prudent 
management from utilities to ratepayers.   


Northern California 
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If anything, it was the longstanding prudent manager standard that motivated SDG&E to 
develop model wildfire mitigation strategies after the 2007 wildfires. 
 
We are convinced that reducing the standards for prudent utility conduct will undermine utility 
motivation to reduce wildfires.  Raising expectations for utility performance in preventing 
wildfires is the only sure strategy to reduce the threat posed by unpredictable wildfire liability. 
 
Hold Utilities Accountable for Reducing Catastrophic Wildfires 
 
TURN believes that the Wildfire Commission’s report failed to focus on policy changes needed to 
hold utilities accountable for preventing catastrophic wildfires from starting and spreading in the 
first place.  While acknowledging the importance of not “incentivizing risky behavior” among 
residents like moving into fire-prone areas, remaining uninsured, or neglecting home hardening, 
the Commission failed to identify strategies to reduce criminal and other unacceptable behavior 
perpetrated by utilities. 
 
The fundamental solution to the wildfire liability crisis lies in reducing utility-caused wildfires.  If 
catastrophic wildfires continue or increase in number, there will be no amount of inverse 
condemnation reform, weakened utility prudence standards, capped shareholder liability, 
wildfire insurance fund proceeds, or ratepayer money that will be enough to pay for wildfire 
damage.  If wildfires are significantly reduced in frequency and magnitude, liability solutions 
become much easier. 
 


What Policymakers Need to Do—To Protect Ratepayers 
 
Protect Utility Ratepayers from Wildfire Liabilities Costs 
 
California ratepayers are in the midst of a utility bill affordability crisis.  High energy bills resulted 
in 886,000 California households being shut off by PG&E, SCE, SDG&E and SoCal Gas in 2018.  
 
California ratepayers are already paying higher bills for wildfire mitigation, and face several 
billion dollars of further increases for enhanced tree trimming, covered conductors, insulated 
wires, and replacing poles and towers. Expiring ratepayer obligations for DWR bonds should be 
used to pay for these needed measures, not to capitalize a Wildfire Victims Fund. 
 
Let Ratepayer Advocates Speak for Ratepayers—Not Wall Street 
 
Since the beginning of 2018, Wall Street firms and rating agencies have traveled from New York 
regularly to visit state legislators and regulators, rattling their sabers about how “uncertainty” 
over who pays for wildfire imprudence would hurt ratepayers through a higher cost of capital.  
While the concern expressed for ratepayers by investors may sound well-intentioned, it is 
disingenuous and wrong.  Behind the double-speak, the Wall Street message boils down to this:  
the more people killed and homes destroyed because of utility imprudence, the higher the 
utility’s profits.  Obviously, this is not the way the CPUC has set profit levels in the past, nor 
should be expected to set them in the future.   







 
If you want to find out how a wildfire policy proposal impacts ratepayers, don’t trust Wall Street 
investors or rating agencies as a reliable source.  Ask ratepayer advocates, such as TURN, who 
have represented the interests of ratepayers for nearly 50 years.  We stand ready to be a resource 
to provide policy expertise on ratepayer impact on all wildfire-related proposals. 
 
Thank you for your consideration, 
 


 
Mark W. Toney, Ph.D. 
Executive Director, The Utility Reform Network 








 


1 
 


 


EXISTING WILDFIRE LEGAL LIABILITY REGIME 


 


PRESENTATION BY DAN SKOPEC, VICE PRESIDENT OF REGULATORY AFFAIRS, 
SAN DIEGO GAS & ELECTRIC COMPANY 


TO THE COMMISSION ON CATASTROPHIC WILDFIRE COST AND RECOVERY 


 


 


Redding, California 


March 13, 2019 


  







 


2 
 


INVERSE CONDEMNATION 


An inverse condemnation action is lawsuit initiated by a property owner against a public entity 
for damages.  It derives from the California constitution, which requires “just compensation” for 
the taking or damaging of private property for “public use.” 


Originally, inverse condemnation was applied solely to public entities, such as municipal water 
districts (e.g., a water main break that flooded a homeowner’s property).  LADWP has been 
found liable in inverse condemnation for property damage caused by fires linked to downed 
powerlines. 


California courts later determined that investor owned utilities (“IOUs”) are considered to be 
“public entities” and can be liable for inverse condemnation according to the same standards that 
apply to government entities. (Barham v. Southern Cal. Edison Co., 74 Cal. App. 4th 744, 751-52 
(1999)). 


To establish a “taking” or damage for public use, the plaintiff “must demonstrate a causal 
relationship between the governmental activity and the property loss complained of,” and 
“[t]ypically, this element is referred to as ‘proximate cause.’” Thus, the public entity “may be 
held strictly liable, irrespective of fault, where a public improvement constitutes a substantial 
cause of the plaintiff’s damages even if only one of several concurrent causes.” (Marshall v. 
Dept. of Water and Power, 219 Cal. App. 3d 1124, 1138.). 


In other words, unlike many lawsuits alleging damages, a plaintiff does not need to show that the 
public entity (or IOU) was negligent, or that the incident giving rise to the damage was 
foreseeable.  If there is a causal connection between the public project and the incident giving 
rise to the damages, the public entity will be automatically liable.   


The policy rationale for inverse condemnation is that it causes the public entity to spread the 
costs associated with a public good as widely as possible so that the damaged property owners 
will not be disproportionately burdened.  When inverse condemnation was applied to IOUs, the 
court assumed that an IOU could spread the costs through rates, just as a public entity could 
through taxation or other means.  That assumption proved to be unfounded. 
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2007 SOUTHERN CALIFORNIA WILDFIRES 


In October 2007, Southern California experienced more than a dozen major wildfires during an 
exceptionally severe Santa Ana wind event. 


The October 2007 wildfires collectively burned more than 500,000 acres.  3,069 homes and 
buildings were destroyed, and there were 17 fatalities attributed to the fires. 


The ignitions of three of these fires – the Witch, Guejito and Rice Fires – were attributed by Cal 
Fire to SDG&E powerlines.  These three fires burned more than 200,000 acres.  More than 1,800 
structures were destroyed, and there were two fatalities attributed to the three fires. 


Thousands of property owners sued SDG&E asserting inverse condemnation and other claims, 
and these lawsuits were coordinated in San Diego Superior Court.  Plaintiffs asserted 
approximately $5.6 billion in claims.  SDG&E settled the lawsuits, paying approximately $2.4 
billion in settlement costs and legal fees. 
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SDG&E’S FERC AND CPUC COST RECOVERY PROCEEDINGS FOR 2007 
WILDFIRE EXPENSES 


SDG&E partially offset the $2.4 billion with $1.1 billion in insurance reimbursements, and $824 
million in third party recoveries.   


SDG&E then sought to recover the unreimbursed portion through rates regulated by the Federal 
Energy Regulatory Commission (“FERC”) and the California Public Utilities Commission 
(“CPUC”).   


FERC authorized recovery (~$80 million), finding that recovery was justified because, among 
other reasons, “under California law SDG&E would likely have been held responsible for such 
costs regardless of fault.”  San Diego Gas & Elec. Co., 146 FERC ¶ 63,017 (2014). 


The CPUC, however, denied recovery of the $379 million SDG&E recorded to its Wildfire 
Expense Memorandum Account (“WEMA”).1 


The WEMA proceeding marked the first occasion on which the CPUC addressed the rate 
recoverability of wildfire expenses exceeding insurance, and the interplay of inverse 
condemnation and its Prudent Manager standard under Section 451 of the Public Utilities Code. 


SDG&E argued that the CPUC should fulfill the cost spreading rationale of inverse 
condemnation by permitting recovery, just as FERC had done, and that the fires occurred due to 
circumstances beyond SDG&E’s control.  The CPUC disagreed on both grounds, and 
specifically deemed inverse condemnation “not relevant” to its review under its Prudent Manager 
standard. 


In a Joint Concurrence to the CPUC’s decision denying the WEMA Application (D.17-11-033), 
Commissioners Picker and Guzman Aceves noted that “the logic for applying inverse 
condemnation to utilities – costs will necessarily be socialized across a large group rather than 
borne by a single injured property owner, regardless of prudence on the part of the utility – is 
unsound,” but this observation did not change the fact that California courts have applied (and 
continue to apply) inverse condemnation to investor owned utilities on that basis. 


The Joint Concurrence also recognized the negative signals to utility investors, and the 
negative consequences to utility financing, that the application of inverse condemnation to 
investor owned utilities subject to Commission reasonableness reviews would cause: 


We are also concerned that the application of inverse 
condemnation to utilities in all events of private property loss 
would fail to recognize important distinctions between public and 


                                                 
1  SDG&E petitioned both the California Court of Appeals and the California Supreme 
Court to review the CPUC’s decision, but both courts summarily denied the petitions. 


 







 


5 
 


private utilities and that the financial pressure on utilities from the 
application of inverse condemnation may lead to higher rates for 
ratepayers. Investor owned utilities are partially dependent on the 
capital markets to raise money and the insurance market to 
mitigate financial risk. If strict liability is imposed for damage 
associated with wildfires caused in whole or in part by utility 
infrastructure, the risk profile of the investor-owned utility may be 
questioned by investors and insurance providers alike. The 
increase in the cost of capital and the expense associated with 
insurance could lead to higher rates for ratepayers, even in 
instances where the investor-owned utility complied with the 
Commission’s safety standards. 
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SB 901 


In the aftermath of the catastrophic 2017 wildfires, the Legislature enacted Senate Bill 901.  SB 
901 contains several provisions that relate to utility wildfire liabilities. 


No Inverse Condemnation Reform: Although Governor Brown proposed draft legislation in 
July 2018 that would have changed inverse condemnation in certain respects, that proposal did 
not make into the final version of what became SB 901. 


Commission on Catastrophic Wildfire Cost and Recovery: this Commission is tasked with 
evaluating and making recommendations on (1) options for the Legislature and the Governor to 
consider for enactment that would socialize the costs associated with catastrophic wildfires in an 
equitable manner; (2) options for the Legislature and Governor to consider for enactment that 
would establish a fund to assist in the payment of costs associated with catastrophic wildfires.  


Wildfire Management Plans: utilities are required to prepare and submit annual Wildfire 
Mitigation Plans (first plans submitted in February 2019) to be reviewed and approved by the 
CPUC in consultation with Cal Fire, with further compliance reviews. 


Reasonableness Reviews of Applications to Recover Costs Arising from Catastrophic 
Wildfires: adds Section 451.1 to the Public Utilities Code and directs the CPUC to consider 12 
factors relating to the utility’s conduct in evaluating the justness and reasonableness of the 
recovery of wildfire costs. 


Stress Test/Disallowance Threshold: for applications for cost recovery relating to catastrophic 
wildfires with a 2017 ignition date, the CPUC is required to allocate costs between shareholders 
and ratepayers, and in doing so, it shall consider “the electrical corporation’s financial status and 
determine the maximum amount the corporation can pay without harming ratepayers or 
materially impacting its ability to provide adequate and safe service.” 


Securitization: for costs deemed reasonable by the CPUC, utilities may file an application to the 
CPUC for a financing order to authorize recovery through fixed recovery charges. 
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WHERE WE STAND TODAY 


While the SB 901 reforms were important, they did not comprehensively resolve the liability 
problems that the California IOUs continue to face. 


As noted, inverse condemnation reform was not included in SB 901. 


As a consequence, investors assume that IOUs will be strictly liable under inverse condemnation 
for wildfires linked to utility equipment.  And in light of the CPUC’s WEMA decision, investors 
also assume that the CPUC will not permit cost recovery of wildfire costs, which means those 
costs will be borne by investors. 


The status quo with respect to wildfire liabilities has seriously harmed the IOUs’ abilities to 
access capital markets, which are critical to funding not only routine capital and operational 
needs, but also the increased capital investments and operational changes that will be necessary 
to mitigate the risk of future catastrophic wildfires.   


PG&E’s bankruptcy is the most glaring example of this loss of access to capital markets.  In its 
January 13, 2019 SEC Form 8-K, PG&E described the dilemma IOUs currently face – strict 
liability and the unlikelihood of cost recovery at the CPUC – as a precipitating factor in its 
decision to seek Chapter 11 reorganization.  


Bloomberg recently reported that “PG&E’s stock price has plunged more than 80 percent since 
the 2017 fires broke out.”2  In addition to these equity impacts, the IOUs have also been 
repeatedly downgraded by the credit rating agencies in 2018 and 2019, which increases the cost 
of debt financing. 


SDG&E equipment did not start any of the catastrophic wildfires of 2017 or 2018.  Nevertheless, 
like the other IOUs, SDG&E’s credit ratings have suffered downgrades in 2018 and 2019 
because of the existing liability and cost recovery regime. 


For instance, on January 21, 2019, S&P lowered SDG&E’s rating from “A-“ to “BBB+.”  In its 
Outlook, S&P expressed the following concerns: 


Our outlook on SDG&E is negative, reflecting the unique and 
elevated credit risks that California's electric utilities face because 
of climate change, their susceptibility to frequent and devastating 
wildfires, and the legal doctrine of inverse condemnation. We 
could lower our rating on the company by one or more notches if 
regulators and/or politicians do not take concrete steps to explicitly 
address these growing risks before the start of the 2019 wildfire 
season. 


                                                 
2  “PG&E Bankruptcy’s Ripple Effects Will be Felt Beyond California,” Bloomberg (Jan. 28, 
2019). 
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S&P also noted that while SB 901 was an important first step “further reform is necessary to 
preserve the credit quality of the state’s electric utilities.” 


On March 5, 2019, Moody’s similarly downgraded SDG&E.  Moody’s expressed similar 
concerns to S&P’s, and indicated further downgrades could be on the horizon:  


Failure to pass legislation or enact regulatory changes to insulate 
SDG&E’s credit profile before the end of this year’s California 
legislative session in the third quarter will lead us to take a more 
negative view of the legislative and regulatory environment in 
California and will likely result in a further down grade of the 
utility’s ratings. 


Moody’s also noted that, post SB-901, a “significant amount of uncertainty associated with the 
cost recovery process remains because of the CPUC’s 2017 decision that disallowed the entire 
$379 million wildfire cost request (pre-tax) related to SDG&E’s 2007 wildfires.” 


Increased capital costs are harmful to both the IOUs and their customers since the cost of capital 
is passed onto customers through rates.  This will certainly be an issue in the upcoming IOU cost 
of capital proceedings at the CPUC, which begin in April. 
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RECOMMENDATIONS 


In conclusion, I want to stress the urgent need to action.  Specifically, SDG&E makes the 
following recommendations: 


1. The issue of inverse condemnation vs. utility cost recovery is the heart of the matter.  
Either the State needs to reform inverse condemnation, or it needs to establish a clear 
path for utilities to recover liability costs when they are prudent operators. 


• The determination of a prudent operator needs to be established in statute 
and approved by the PUC up-front.  A utility should be deemed prudent if 
it is in substantial compliance with its Wildfire Management Plans. 


• Substantial Compliance means the utility has meet every reasonable 
objective of its approved WMP.  Gross negligence, willful misconduct and 
a pattern of non-compliance means a utility did not meet substantial 
compliance.  I should also note that when a utility is out of compliance 
with the PUC’s rules, the Commission has broad authority to penalize. 


2. A statewide wildfire insurance fund should be established to socialize the costs of 
wildfire liability broadly.  Such a fund should include investor owned utilities and 
municipal utilities.  The fund should operate on top of a utility’s insurance coverage.  
Utilities should contribute to the fund based on their relative risk profile, factoring in 
their service territory size and fire risk, as well as the investment and programs they have 
initiated to mitigate catastrophic wildfires. 


3. Utilities should be able to access the wildfire fund or securitize their liabilities through a 
dedicated rate component prior to an after-the-fact reasonableness review.  This is 
essential to avoid future liquidity crisis that could lead to bankruptcy. 


4. California needs to reconsider its policies regarding home development in the High Fire 
Threat Zones.  Wildfires will continue to erupt in California’s back country.  Policy 
makers need to consider whether development in these areas should continue at all.  If so, 
should homeowners in the HFTZ bear a larger proportion of the costs associated with 
wildfire damage?   


SDG&E fully supports the efforts of this Commission to develop effective recommendations that 
will improve the status quo with respect to the existing wildfire liability regime.  We look 
forward to working with the Commission as it focuses on its core tasks of developing proposals 
for the Legislature and the Governor with respect to equitable cost socialization and the 
establishment of a fund.  
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February 25, 2019 


Commission on Catastrophic  


Wildfire Cost and Recovery 


Sacramento, CA 


Via email attachment to:  evan.johnson@opr.ca.gov, wildfirecommission@opr.ca.gov 


Dear members of the Commission: 


Please accept my letter below for inclusion in the record of public comments on the 


Commission's February 25, 2019 meeting. 


Though the following letter is addressed to the Assembly Committees on Natural Resources and 


Local Government for its hearing today on wildfire prevention, it is pertinent to the 


Commission's meeting today, for agenda items 7, 8, and 9. 


Thank you for your concern on how to address the wildfire problem in California.   


I believe my comment letter can help inform the Commission's work. 


Respectfully Submitted, 


Michael Caplin 


mcaplin@sonic.net 
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2-25-2019 


Honorable Laura Friedman 
Chair, Assembly Committee on Natural Resources  
Honorable Cecilia M. Aguiar-Curry 
Chair, Assembly Committee on Local Government  
P.O. Box 942849 
Sacramento, CA 94249 


Via email attachment to:  Michael.Jared@asm.ca.gov, Sue.Fischback@asm.ca.gov, 
Debbie.Michel@asm.ca.gov  


Re:  Comment for the Record of the Joint Committee Hearing on Improving Fire 
Prevention in California, February 25, 2019 


Dear Chair Friedman, Chair Aguiar-Curry, and members of the Natural Resources and 
Local Government Committees, 


I am writing because it appears in attempting to address the wildfire problem the 
Legislature is poised to make bad decisions and enact counterproductive laws, which 
would make the wildfire problem worse rather than help solve it. 


As summed up by statements made by CAL FIRE's then-Director Ken Pimlott in a recent 
NBC News report, it appears the legislature intends to address the wildfire problem, at 
least in part, with planning laws designed to reduce the number of people living in rural 
areas subject to wildfires.  www.tinyurl.com/StoryOnBaningRuralHomes


That approach is the opposite of what is needed.  It would make the wildfire problem 
harder to solve, and would contribute to a national security problem I am told is "off the 
radar" of the national security community.  


Reducing the number of people in California's rural areas would mean reducing the 
number of people in the very place people are needed to help solve the wildfire problem.   


Solving the wildfire problem requires reducing vast amounts of hazardous and unnatural 
accumulations of wildfire fuels that have built up in California during the more than 100 
years since the policy to suppress wildfires as quickly as possible was put in place, after 
the Big Burn of 1910.  


Rural residents can be a workforce of millions of people to help solve the wildfire fuel 
accumulation problem, at little to no cost to government. 


However, for them to be effective, layers of local, state, and federal environmental laws 
that currently act to discourage and block that work need to be comprehensively amended 
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to instead clearly allow and facilitate both public and private landowners reducing 
hazardous accumulations of wildfire fuels to safe more natural levels. 


Most of those environmental laws were enacted in the 1970s, before the wildfire fuel 
accumulation problem was recognized, and currently fail to include exemptions for 
wildfire fuel reduction work intended to help protect lives, property, or resources from 
wildfires.   


Attachment A to this letter contains quotes from and links to decades of reports by state 
and federal fire officials and others on the wildfire fuel accumulation problem, the need for 
a collaborative effort at all levels of government by both public and private landowners to 
reduce wildfire fuels to safe more natural levels, and the need to amend environmental 
laws to clearly allow and facilitate that work.   


Attachment B to this letter is a map prepared for the national Wildland Fire Leadership 
Council.  Council participants are federal departments of Agriculture, Interior, Defense, 
and Homeland Security, and government representatives from local, state, and tribal levels.   


The map shows the priority of need for wildfire fuel reduction work in counties across the 
nation, including in California.   


Looking at the map about half of California's counties are rated at the highest priority of 
need for wildfire fuel reduction work, and most of California's other counties are rated at 
moderate priority of need, with few at low or very low priority. 


That map is part of the Wildland Fire Leadership Council's National Cohesive Wildland 
Fire Management Strategy, which intends to solve the wildfire problem with collaborative 
government and private efforts to reduce wildfire fuels to safe more natural levels.  The 
National Strategy is here, www.forestsandrangelands.gov/strategy/thestrategy.shtml


Despite the decades of increasingly alarming reports on the need to address the wildfire 
fuel accumulation problem and statements by fire professionals on the need to amend 
environmental laws that act to hinder and block that work from being done, California's 
legislature, and Congress, have left those regulatory roadblocks in place, and done 
relatively little to address the problem on the approximately 50 million acres in California 
where the problem exists.   


Attachment C to this letter is CAL FIRE's FRAP team's map showing wildfire threat in 
California, which rates about half of California (some 50 million acres) at Extreme, Very 
High, or High threat from wildfire.  


Due to insufficient action on the ground in the real world, the wildfire fuel accumulation 
problem is literally growing worse each year, and will continue to grow worse until 
accumulations of wildfire fuels are being reduced faster than they are accumulating.   
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Attachment D to this letter are examples of some of the local, state and federal 
environmental laws that act to hinder and block wildfire fuel reduction work from being 
performed by both public and private landowners, by adding costs, delays, threat of 
litigation, threat of fines and even jail time, when public or private landowners seek to 
reduce hazardous accumulations of wildfire fuels to safe more natural levels. 


I am on the board of a fire safe council that receives and administers grant funds used to 
pay contractors to perform wildfire fuel reduction work.  In our county, while amounts 
vary, wildfire fuel reduction work often costs in the range of $1,000 to $3,000 per acre. 


My understanding is that in Deschutes County, Oregon, a successful program called 
Project Wildfire accomplishes wildfire fuel reduction work for about $100 to $200 per 
acre. 


That ten-fold plus cost difference per acre is significant given California's approximately 
50-million-acres of hazardously overgrown land that would benefit from treatment.   


The cost difference is due to factors that should inform California's legislature on how to 
successfully address the wildfire problem. 


For example, I am told that Oregon does not have a law comparable to the California 
Environmental Quality Act (CEQA).  CEQA is infamous for adding costs and delays to 
projects of all kinds, including wildfire fuel reduction projects.  Attachment D provides an 
example of such a lawsuit in its discussion on CEQA.   


Project Wildfire focuses on helping landowners perform the work.  Landowners cut 
vegetation and Project Wildfire will chip the material and haul it away at no cost.  That 
requires that there be rural landowners on the land to do the work. 


Planning people out of rural areas and funding conservation easements to make rural land 
unusable for people to live on would be counterproductive to a solution like Project 
Wildfire. 


Project Wildfire then sells the chipped material to biomass generation plants, recouping 
some of the costs involved with chipping and transporting the material.  That requires that 
there be biomass generation plants or other means of monetizing biomass in the area.   


We had a biomass generation plant in our 2.4-million-acre county, and it shut down, 
apparently due to citations for violating air quality laws.  Now there are none. 


When I hear statements saying that the wildfire problem is caused by climate change, I 
believe those statements are also counterproductive.  Though climate change exacerbates 
both the wildfire fuel accumulation problem and wildfires it is not the root cause. 


Anyone who has built a campfire can tell you that without sufficient kindling, and without 
sufficient amount of wood in a dense enough pile, it is not possible to start a campfire  
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regardless how hot and dry it is.  The same is true on a larger scale with wildfires.   


We know how to reduce wildfire fuels to safe levels with existing technology.   


We do not yet have a certain solution to climate change, and it appears that the vast 
amounts of climate changing carbon released by wildfires will make it harder to address 
climate change, until we get a handle on the wildfire problem. 


Counter intuitively, as I have witnessed after the 2016 Soberanes Fire, the problem is not 
solved by a wildfire burning through an area, as trees and brush killed but not consumed by 
the fire are left behind and begin drying, underbrush grows aggressively due to burned off 
leaf mulch that had prevented seeds from sprouting before the fire, fertilizer in the form of 
ashes, and more sunlight due to leaves gone from dead trees.  Less than three years later, 
the Soberanes Fire burn area is ready to burn again.  


I understand that comprehensively amending environmental laws that interfere with 
wildfire fuel reduction work is a sensitive subject politically.  


I believe the root cause of that is that currently 95 percent of Californians live in urban 
areas on about 5.3 percent of California's land, and as a result, the perception of most 
Californians is based on what they see in their daily life, which is largely concrete and 
asphalt, not vast overgrown woodlands, forests, and rangelands. 


You can see statistics on California's urban verses rural land area and populations in the 
Census Bureau's report, "California: 2010, Population and Housing Unit Counts, 2010 
Census of Population and Housing," Table 2 on page 2, found at 
www.census.gov/prod/cen2010/cph-2-6.pdf. 


Which brings us to the national security threat that would be made worse should California 
work to reduce the number of Californians in rural areas subject to wildfires with planning 
and with conservation easements. 


Using numbers from the 2010 Census, California's population of 37,253,956 people is 12% 
of the US population of 308,745,538 people.   


The 2010 Census also reports that 95% of California's population lives in urban areas, 
which, again, make up only 5.3% of California's land area. 


That means about 11.5% of the US population, 35,391,258 people, live on only 5.3% of 
the land of one state, California. 


Given that we live in a world with weapons of mass destruction and people who intend to 
use them once they obtain them, and given that weapons of mass destruction are highly 
effective killing masses of people in densely populated areas and much less effective 
killing people in sparsely populated areas, working to lower the number of Californians in 
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sparsely populated rural areas, which will increase the percentage of Californians in more 
densely populated urban areas, is pure folly. 


Attachment E to this letter includes quotes from and links to statements by Presidents 
Obama and Bush on the fact that terrorists have been working for many years to obtain 
weapons of mass destruction and are expected to use them to attack the United States once 
they obtain them.   


The strategic policy of mutually assured destruction, which has deterred use of weapons of 
mass destruction by nation states for decades, will not deter terrorists from using them, as 
they believe they will be rewarded for dying while killing others who do not believe as 
they do.  Their belief system is apocalyptic.  


When a national security professor at the Naval Postgraduate School in Monterey quit her 
job to run for Congress, I took the opportunity to tell her the Census Bureau's statistics on 
concentration of California's population into small urban land areas, and asked if the 
national security community is aware of the issue.  She said that to her knowledge the issue 
is "off the radar" of the national security community. 


I realize the Natural Resources and Local Government Committees may see national 
security issues as outside their areas of interest.   


However, in the real world issues are not separated into boxes but are interconnected.  If 
decisions made in the context of the wildfire problem eventually lead to death of millions 
of Californians because the legislature made California a more attractive target for use of 
weapons of mass destruction by concentrating people into urban areas on a small fraction 
of California's land, those people will be just as dead, and in hindsight the decisions will be 
seen as a terrible mistake. 


Rather than using planning, and conservation easements, to reduce the opportunity for 
Californians to live at relatively low density in rural areas, we should use planning to make 
more rural land available for Californians to live on at relatively low density, and 
encourage people to live there and help in the effort to reduce wildfire fuels to safe levels. 


Currently, it appears that little of California's land area that is non-farmland and outside 
uban areas is available for Californians to own and live on.  While it is difficult to find 
hard numbers, I estimate the amount of that land to be about 10% of California's land area, 
possibly substantially less. 


About half of California's approximately 100 million acres is owned by government, most 
of which is owned by the federal government.  That land is not available for Californians 
to own and live on. 


In the 1800s Congress promised railroad companies about 20% of California's land as an 
incentive to build railroads.  Some of that land was not claimed and some was receded to  
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the federal government, however it appears about 11.6% of California's land area was 
ultimately granted to railroads, with an unknown but likely significant amount of land 
owned by railroads today.   


About 30% of California's land area is farmland, which is being used to help feed the 
nation and the world. 


Lumber companies, public utilities, and other corporations own substantial amounts of 
California's land, which they use for their corporate purposes, which is not available for 
Californians to own and live on. 


For decades, the Planning and Conservation League has been organizing bond initiatives, 
some passed by voters, to provide billions of dollars for various purposes, much of which 
has been money for public agencies to acquire rural private land or conservation 
easements.  Private rural land acquired by public agencies with those billions of dollars is 
no longer available for Californians to own and live on outside urban areas. 


Another national security issue made worse by our failure to meaningfully reduce 
accumulations of wildfire fuels to safe levels, is that terrorist organizations are encouraging 
would be terrorists in the United States to use wildfires to attack our nation, naming 
California as an ideal target.  That threat is described in this Department of Homeland 
Security paper www.info.publicintelligence.net/DHS-TerroristFireWeapon.pdf.  


In 2017 a 22-year old was arrested as a supporter of ISIS and a would be terrorist.  He told 
an undercover FBI agent he planned to start wildfires in the Berkeley Hills, 
www.berkeleyside.com/2017/07/27/fbi-alleges-berkeley-high-isis-sympathizer-planned-
set-fire-hills-plant-bombs. 


By failing to meaningfully address the wildfire fuel accumulation problem, and leaving 
laws in place that interfere with doing that, we are literally aiding terrorists who may 
choose to use wildfires to attack the United States. 


The wildfire problem is caused by the well known and long-reported problem of unnatural 
and hazardous accumulations of wildfire fuels that have been building up for over 100 
years, since the policy to quickly suppress wildfires as quickly as possible was established 
in 1910 after the Big Burn.  


Though climate change adds to the problem, the problem can only be solved by reducing 
wildfire fuels to safe levels over large areas of California at a rate faster than it is growing.  


Reducing the number of Californians in rural areas that are subject to wildfires will not 
solve the problem, but will make it worse by reducing the number of people who could 
work to solve the problem on the ground in the real world by reducing wildfire fuels to 
safe levels. 
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Using planning, and conservation easements, to reduce the number of Californians in rural 
areas would contribute to the national security problem of Californians being concentrated 
at even more than the current 95% into California's relatively small urban land areas that 
encompass only 5.3% of California's land, making California a more attractive target for 
use of weapons of mass destruction. 


Local, state, and federal environmental laws that are counterproductive and act to hinder 
wildfire fuel reduction work by public agencies and private individuals need to be 
comprehensively amended to instead clearly exempt from their application wildfire fuel 
reduction work intended to help protect lives, property, or resources from wildfires.   


We are to the point these laws are acting to threaten human lives, property, and resources, 
including threatening resources they were intended to protect. 


As stated in the 2004 California Blue Ribbon Fire Commission Report written after the 
Southern California Fire Siege of 2003 killed 23 people and destroyed over 3,500 homes 
(http://firescope.caloes.ca.gov/blue-ribbon/BlueRibbonRept.pdf, ellipsis indicates text and 
paragraph break omitted, underline added),  


In recent decades, the threat of fire to forests and adjacent communities 
has been exacerbated by inadequate forest and wildland fuel management. 
Forest management and other agencies, as well as private landowners, face 
numerous restrictions that impede their ability to manage their responsible 
areas in an effective and timely manner, such as overly bureaucratic 
regulations, the threat of litigation, and excessive environmental review… 
Conflicting federal, state and local environmental and land management 
laws, regulations and policies must be resolved, or efforts to prevent future 
conflagrations will be doomed to failure. 


They had that right.  It is time for California's Legislature to comprehensively fix the 
problems with California's laws, and to tell the federal government California will not help 
it enforce federal laws that act to threaten the lives and homes of Californians. 


The first words in California's Constitution acknowledge that all people have the 
inalienable right to defend life, protect property, and seek and obtain safety.  It is time for 
California to stop infringing those rights with outdated environmental laws that act to 
increase the threat of wildfires to lives and property. 


Respectfully Submitted, 


Michael Caplin 
mcaplin@sonic.net 
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Attachment A 


The wildfire fuel accumulation problem and the need to reduce accumulations of wildfire 


fuels has been acknowledged in reports by fire professionals and others at the federal level 


since at least 1995 and at the state level since at least 2003.   


Below are some quotes from and links to reports that discuss the problem; the need to 


address the problem; the need for local, state, and federal cooperation to solve the problem; 


and the need to amend local, state, and federal environmental laws that act to hinder and 


block addressing the problem.   


Despite these decades of alarming reports, the problem continues to literally grow worse 


each year, in part due to regulations that interfere with wildfire fuel reduction work.   


A 1995 joint US Department of Agriculture and Department of Interior report, Federal 


Wildland Fire Management Policy and Program Review Report, states,  


Catastrophic wildfire now threatens millions of wildland acres, particularly 


where vegetation patterns have been altered by past land-use practices and a 


century of fire suppression. Serious and potentially permanent ecological 


deterioration is possible where fuel loads exceed historical conditions. 


Enormous public and private values are at high risk, and our nation's 


capability to respond to this threat is becoming overextended. 


That report is here, www.tinyurl.com/1995Report, and here, 


www.forestsandrangelands.gov/documents/strategy/foundational/1995_fed_wildland_fire


_policy_program_report.pdf


A 1999 United States General Accounting Office report, Western National Forests A 


Cohesive Strategy is Needed to Address Catastrophic Wildfire Threats, states,  


The most extensive and serious problem is the overaccumulation of 


vegetation, which has caused an increasing number of large, intense, 


uncontrollable, and catastrophically destructive wildfires. 


That report is here, www.gao.gov/archive/1999/rc99065.pdf
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A 2000 report to President Clinton from his secretaries of Agriculture and Interior, 


Managing the Impact of Wildfires on Communities and the Environment (also known as 


the National Fire Plan), which states,  


The intensity of this year's fires is the result of [multiple factors including] 


the long-term effects of more than a century of aggressively suppressing all 


wildfires, which has led to an unnatural buildup of brush and small trees in 


our forests and rangelands.   


Also stating, 


This Administration has sought to increase efforts to reduce risks associated 


with the buildup of fuels in forests and rangelands through a variety of 


approaches, including controlled burns, the physical removal of 


undergrowth and other unnatural concentrations of fuel, and the prevention 


and eradication of invasive plants.  Implicit in the Administrations policy is 


the understanding that reversing the effects of a century of aggressive fire 


suppression will be an evolutionary process, and not one that can be 


completed in a few short years.  


That report is here, www.tinyurl.com/NationalFirePlan, and here, 


www.forestsandrangelands.gov/documents/resources/reports/2001/8-20-en.pdf.  


The 2000 Congressional Conference Report, Making Appropriations for the Department of 


the Interior and Related Agencies for the Fiscal Year Ending September 30, 2001, and for 


Other Purposes, states at pages 193 2nd par. from bottom through 194 top par., states, 


The Secretaries should also work with the Governors on a long-term 


strategy to deal with the wildland fire and hazardous fuels situation, as well 


as needs for habitat restoration and rehabilitation in the Nation. The 


managers expect that a collaborative structure, with the States and local 


governments as full partners, will be the most efficient and effective way of 


implementing a long-term program. 


The managers are very concerned that the agencies need to work closely 


with the affected States, including Governors, county officials, and other 


citizens. Successful implementation of this program will require close 


collaboration among citizens and governments at all levels. The managers 


direct the Secretaries to engage Governors in a collaborative structure to 


cooperatively develop a coordinated, National ten-year comprehensive 


strategy with the States as full partners in the planning, decision-making, 
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and implementation of the plan. Key decisions should be made at local 


levels. 


That report is here, www.tinyurl.com/2000ConferenceReport, or  


www.govinfo.gov/content/pkg/CRPT-106hrpt914/pdf/CRPT-106hrpt914.pdf


A 2001 report, Collaborative Approach for Reducing Wildland Fire Risks to Communities 


and the Environment, 10-Year Comprehensive Strategy, states,   


[The 10-Year Comprehensive Strategy] outlines a comprehensive approach 


to the management of wildland fire, hazardous fuels, and ecosystem 


restoration and rehabilitation on Federal and adjacent State, tribal, and 


private forest and range lands…. 


That report is here, www.tinyurl.com/2001Strategy and here 


www.doi.gov/sites/doi.gov/files/migrated/pmb/owf/upload/10-year-strategy-final.pdf


A 2002 report, A Collaborative Approach for Reducing Wildland Fire Risks to 


Communities and the Environment 10-Year Comprehensive Strategy Implementation Plan, 


states,   


The endorsers of this Implementation Plan recognize that a problem a 


century in the making will not be solved overnight. With progress in 


achieving objectives in the collaborative manner envisioned, the risks to our 


communities and environment posed by wildland fire will be significantly 


diminished over time. 


That report is here, www.tinyurl.com/2002Report, and here, 


www.forestsandrangelands.gov/resources/plan/documents/11-23-en.pdf


2003 federal legislation, the Healthy Forests Restoration Act of 2003 (16 U.S. Code § 


6501 – Purposes)  


The purposes of this chapter are— 


(1) to reduce wildfire risk to communities, municipal water supplies, and 


other at-risk Federal land through a collaborative process of planning, 


prioritizing, and implementing hazardous fuel reduction projects; … 


(3) to enhance efforts to protect watersheds and address threats to forest 


and rangeland health, including catastrophic wildfire, across the landscape 


That HFRA section is here, www.law.cornell.edu/uscode/text/16/6501. 
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A 2004 report,  Blue Ribbon Fire Commission Report (a state report written after the 


Southern California Fire Siege of 2003, which burned alive 23 people and destroyed over 


3,500 homes), states, 


In recent decades, the threat of fire to forests and adjacent communities 


has been exacerbated by inadequate forest and wildland fuel management. 


Forest management and other agencies, as well as private landowners, face 


numerous restrictions that impede their ability to manage their responsible 


areas in an effective and timely manner, such as overly bureaucratic 


regulations, the threat of litigation, and excessive environmental review. 


…  


Conflicting federal, state and local environmental and land management 


laws, regulations and policies must be resolved, or efforts to prevent future 


conflagrations will be doomed to failure.   


That report is here, www.firescope.caloes.ca.gov/blue-ribbon/BlueRibbonRept.pdf


A 2006 report, Collaborative Approach for Reducing Wildland Fire Risks to Communities 


and the Environment 10-Year Strategy Implementation Plan (2006)  


The primary goals of the 10-Year Comprehensive Strategy are: 


1. Improve Prevention and Suppression 


2. Reduce Hazardous Fuels 


3. Restore Fire Adapted Ecosystems 


4. Promote Community Assistance 


That report is here, www.tinyurl.com/2006Strategy, and here,  


www.forestsandrangelands.gov/documents/resources/plan/10-


yearstrategyfinal_dec2006.pdf. 


A 2009 paper, A Call To Action, which states,  


Business as usual is not working! … 


To the U.S. citizen 'The nation's fire service is about to lose its ability to 


put out unwanted wildfires and help you protect yourself and your 


properties.' 


That call to action is here, www.tinyurl.com/2009CallToAction, and here, 


https://www.forestsandrangelands.gov/documents/strategy/foundational/call_to_action201


0.pdf
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A 2012 report, The National Cohesive Wildland Fire Management Strategy: Phase III 


Western Regional Science-Based Risk Analysis Report, states, 


The Cohesive Strategy takes an 'all lands' view of wildland fire 


management. Fire knows no political or social boundaries -- not 


ownership boundaries, not state boundaries. … 


Examine legislative related barriers that are impeding implementation of 


collaboratively developed landscape health related projects and pursue 


reform of the existing process to increase our effectiveness in active forest 


and rangeland management. (e.g., Endangered Species Act, Equal Access 


to Justice Act, National Environmental Policy Act (NEPA)). 


That report is here, www.tinyurl.com/WesternRegionReport, and here, 


www.westgov.org/images/editor/RiskAnalysis-WesternRegion_10.pdf


A 2014 report, The National Strategy: The Final Phase of the Development of the National 


Cohesive Wildland Fire Management Strategy, which states,  


By establishing national priorities and ensuring alignment of programs, 


policies, regulations, and actions to national direction, meaningful 


reductions in risk are possible through concerted, collaborative 


implementation. 


That report is here, www.tinyurl.com/2014NationalStrategy, and here,  


www.forestsandrangelands.gov/documents/strategy/strategy/CSPhaseIIINationalStr


ategyApr2014.pdf
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Attachment B 


Map 1. National Priorities for Broad Scale Fuels Management


National prioritization of areas for broad-scale fuels management (as distinct from hazard reduction in 


proximity to structures) suggests a primary emphasis in the West and Southeast (see above). These included 


counties with the highest level of wildfire, fire-adapted native vegetation, and communities concentrated 


within a broader wildland landscape. Each location would use the mix of options most suitable for local 


conditions.


From:  https://www.forestsandrangelands.gov/strategy/nationalpriorities.shtml#map1
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Attachment C


From:  http://frap.fire.ca.gov/data/frapgismaps/pdfs/fthreat_map.pdf
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Attachment D


Examples of just a few of the many local, state, and federal laws that act to add costs, 
delays, threats of litigation, and threats of fines and jail time when public and private 
landowners try to reduce wildfire fuels help protect lives, property, or resources from 
threat of wildfires.  Also included are recommendations on new laws. 


California Environmental Quality Act (CEQA)


The legislature has provided statutory exemptions from CEQA for a number of activities.  
Crystal clear language should be added to CEQA to exempt wildfire fuel reduction work 
intended to help protect lives, property, or resources from wildfire, and to exempt 
participating in writing and signing a Community Wildfire Protection Plan. 


In 2003 in San Diego County a hunter was lost in the Cleveland National Forest and 
decided to light a signal fire when it was getting dark.  The fire escaped.  A wind came up. 
That was the start of the Cedar Fire that became part of the Southern California Fire Siege 
of 2003, in which twenty-three lives were lost and 3,710 homes destroyed in a matter of 
several days. You can read about the fires and the lives of those who died in this paper 
http://nsjfire.org/wp-content/uploads/2014/04/Faces-20031.pdf.  


In 2007 San Diego County suffered from more devastating wildfires that killed more 
people and destroyed thousands more structures. 


In 2009, San Diego County received a federal grant of $7 million dollars to perform 
wildfire fuel reduction work. Due to the recent death and destruction from wildfires and 
urgent need to address the problem, the County used CEQA's exemption for emergencies 
to move the work forward in a timely manner.  


A small organization that advocates for chaparral, comprised primarily of one individual, 
filed a CEQA lawsuit to block the fuel reduction work.  


The court held that the threat of wildfire was not sufficiently immanent to be an 
emergency, and that CEQA had not been complied with, and the work was halted. You 
can read the Court's decision at https://goo.gl/z4UJBT.


You can read San Diego County Board of Supervisor's minutes from 2012 that review 
the grant, the lawsuit, and ongoing attempts to comply with CEQA, starting on page 4 of 
the minutes, here http://goo.gl/zZVfQU. 


Even without a lawsuit, CEQA causes delays and adds costs that hamper doing wildfire 
fuel reduction work. 


CEQA regulations contain an exemption for fuel management activities within thirty feet 
to one hundred feet of structures at Title 14 California Code of Regulations section 
15304(i) (https://goo.gl/1ZJiRm).  However, exceptions to the exemption make the 
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exemption illusory, as they leave the landowner in the position of hiring a biologist and 
entailing other costs to show that the exemption applies. 


Moreover, without extra authorization, the exemption only applies to the first thirty feet 
from structures.  PRC 4291 (http://goo.gl/SaoohN) requires a minimum of 100 feet of 
defensible space, and the definition of defensible space in the Board of Forestry's General 
Guidelines for Creating Defensible Space 
(http://bofdata.fire.ca.gov/PDF/Copyof4291finalguidelines9_29_06.pdf) puts no limit on 
the distance for defensible space, acknowledging that depending upon topography and type 
and density of fuel, additional defensible space may be needed beyond the minimum one 
hundred feet required by law to ensure it will be adequate to protect lives and property in 
the event of wildfire.   


As you will see below, the California Native Plant Protection Act (CNPP) and California 
Endangered Species Act (CESA) have been interpreted to allow destruction of California 
listed threatened or endangered plants for management or fire control purposes.  


However, the CEQA regulation appears to prohibit such a take, making the rules of the 
exemption more restrictive than the CNPP and CESA statutes in the context of creating 
defensible space.   


In cases where a California listed threatened or endangered plant is present, the CEQA 
exemption in 15304(i) can be interpreted to make it harder to create defensible space, not 
easier. 


Also needed is a clear statutory exemption from CEQA for state and local government 
when participating in writing and when agreeing to a community wildfire protection plan 
(CWPP).


The federal Healthy Forests Restoration Act of 2003 (HFRA) provides an exemption from 
the National Environmental Policy Act (the federal statute comparable to CEQA) to federal 
agencies when they participate in developing a CWPP or a recommendation in a CWPP. 
See 16 USC § 6513(c)(1) (www.law.cornell.edu/uscode/text/16/6513#c). HFRA also 
contains other reductions of NEPA for the Forest Service and Bureau of Land Management 
to encourage wildfire fuel reduction work. 


Exemption from CEQA should not be needed, as CWPPs, a creation of federal law
(www.law.cornell.edu/uscode/text/16/6511#3), merely make recommendations. 
Nevertheless, when Monterey County was considering signing the Monterey County 
CWPP it was threatened with a CEQA lawsuit if it did so.  


California Coastal Act


The Coastal Act's definition for environmentally sensitive habitat (ESHA) is exceedingly 
broad (actually, absurdly broad), and its restrictions on what can happen in ESHA are 
exceedingly narrow (actually, dangerously narrow in the context of the need for wildfire 
fuel reduction work).  The ESHA definition is at Public Resources Code (PRC) section 
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30107.5 (http://goo.gl/PKTDR0) and the restrictions are at PRC 30240(a) 
(http://goo.gl/8iKBAB).   


A current controversy in Ventura County is that the County proposes to update the Local 
Coastal Plan to require a $100,000 "mitigation fee" from landowners if they want to extend 
defensible space from 100 feet to 200 feet to help protect their lives and property from 
wildfires.   


The 100 foot distance for defensible space required by Public Resources Code section 4291 
is not a maximum distance, it is a statewide minimum requirement, and the Board of 
Forestry's General Guidelines For Creating Defensible Space do not limit defensible space to 
100 feet, and encourage community-wide defensible space.   


Insurance companies, including California's Fair Plan, the insurer of last resort, often require 
much more defensible space, demonstrating that 100 feet is not sufficient defensible space to 
protect lives and property in steep terrain with dense vegetation.  For example, the book The 
Economics of Forest Disturbances:  Wildfires, Storms, and Invasive Species states on pages 
287-288  (www.tinyurl.com/BookCiteOnIns) ,    


Defensible space requirements to obtain insurance coverage can be quite 
stringent in some high fire hazard areas of California. For example, in 
Glendale, the state insurance program, the Fair Plan can require up to 400 
feet of fuels treatment around structures. In addition, if brush exposure is 
down-slope from structures and over 30 degrees, only half of the cleared 
distance is counted. Under the Fair Plan, the clearance distance requirement 
applies to vegetation that extends beyond the property boundary.  


Ventura County's proposed $100,000 mitigation fee is based on language in the Ventura 
County Coastal Land Use Plan to protect brush designated as ESHA.  Here is a link to the 
Ventura County Star newspaper report www.tinyurl.com/StarStoryOn100kFee.  


Once ESHA is declared, it is not clear that even a $100,000 mitigation fee would allow 
creation of defensible space in ESHA without well documented extraordinary reasons.  


Courts have held that due to inflexibility of PRC section 30240, even Coastal Land Use 
Plans and the Coastal Commission cannot allow development in ESHA, even with 
mitigation, without documented exceptional reasons, such as avoiding violation of 
Constitutional rights or the need to accommodate conflicting policies in the Coastal Act.  


For example, in Bolsa Chica Land Trust v. Superior Court,  71 Cal. App. 4th 493 (1999), a 
coastal land use plan allowed development in ESHA (an area with non-native eucalyptus  


trees used by raptors as nesting sites), with mitigation by providing better raptor nesting sites 
nearby.  Environmental groups sued, and the court agreed with them that even mitigating 
with superior nesting sites could not avoid PRC section 30240's prohibition of development 
in ESHA. 
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In McAllister v. California Coastal Com. 169 Cal. App. 4th 912 (2008), Monterey County 
granted a coastal development permit to build a house in ESHA and on appeal by a neighbor 
the Coastal Commission also approved it.  The neighbor sued and the court agreed that the 
Coastal Commission did not have authority to grant a permit for development in ESHA 
unless it had documented that failure to issue the permit would result in an unconstitutional 
taking of land without just compensation, which the Commission had failed to do. 


I could go on for many more pages on how the Coastal Commission, its staff, and courts, 
have interpreted the Coastal Act in ways that act to threaten lives and property in the event of 
wildfires.  


California Endangered Species Act


As touched on above, according to California Attorney General Opinion No. 98105
(https://oag.ca.gov/system/files/opinions/pdfs/98-105.pdf), the California Native Plant 
Protection Act (NPPA) and California Endangered Species Act (CESA) allow destruction 
of plants listed as threatened or endangered under the CESA for management or fire 
control purposes. 


A problem is that the allowance of a take lacks clarity to the point that government 
agencies may fail to recognize the ability to destroy California listed species for fear of 
litigation for consenting to it. 


In the past, the California Department of Fish and Game (now Fish and Wildlife (DFW)), 
was authorized to enter into memorandums of understanding (MOU) to allow a take of 
species listed as threatened or endangered under the CESA for such purposes as creating 
defensible space.  Here is a link to an MOU from 1997
(www.sandiegocounty.gov/dplu/docs/MemoofUnder.pdf  ), which remains in effect in San 
Diego County.   


However, the Fish and Game Code (F&GC) was amended effective January 1998 to 
preclude such MOUs from having effect if entered into after April 10, 1997. See F&GC 
section 2081.1(a) (http://goo.gl/AT7E2B).  


To the extent CESA hinders or blocks wildfire fuel reduction projects it not only threatens 
human lives and property but is also counterproductive to protecting species, including 
listed species, in the event of wildfire. 


CESA should be amended to clearly allow a take of California listed species incidental to 
performance of wildfire fuel reduction work that is intended to help protect lives, property, 
or resources from wildfires. 


In the end, this will better protect all wildlife than discouraging such work, leaving 
unnatural hazardous accumulations of wildfire fuels in place. 
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California Wilderness Act


After the Basin Complex Fire in 2008, which crossed over the historic firebreak around the 
Los Padres National Forest in Monterey County in a location that threatened our home and 
the homes of hundreds of our neighbors, I investigated why that happened.  I learned that 
in 2001, the US Forest Service had started the National Environmental Quality Act 
(NEPA) scoping process on 10 fuelbreak projects along the location of the historic 
firebreak around the Los Padres National Forest in Monterey County.  I also learned that 8 
of the 10 projects were abandoned after the Big Sur Wilderness and Conservation Act of 
2002 moved federal wilderness over 8 of the project areas. 


As a result, the Forest Service only completed NEPA on 2 of the 10 fuelbreak projects, 
abandoning the rest.   


The organization that advocated for the 2002 federal wilderness additions was the Ventana 
Wilderness Alliance (VWA). 


When recommendations were being worked on in a draft of the Monterey County 
Community Wildfire Protection Plan that the Forest Service maintain the historic 
fuelbreak, VWA convinced then Assemblyman Monning to introduce legislation to create 
state wilderness where it would also cross over the historic fuelbreak. 


Assemblymember Monning withdrew his bill when he learned it would act to block 
maintaining the historic fuelbreak with motorized equipment, which is prohibited in 
wilderness. 


I call these wilderness additions malevolent wilderness, which acted to block the Forest 
Service from maintaining the historic fuelbreak around the Los Padres National Forest in 
Monterey County.   


Now, eight years after the Monterey County Community Wildfire Protection Plan was 
signed, the Forest Service has yet to start work to maintain the historic fuelbreak, and 
expects to be sued when it tries to do that, based on wilderness laws. 


VWA has also been involved in other locations where it successfully advocated for other 
state wilderness additions.  It is unknown if these other state wilderness additions were also 
malevolent wilderness, intended to block use of historic firebreaks. 


All ridgelines that may be suitable for firebreaks and fuelbreaks should be removed from 
state wilderness (and federal wilderness), for a at least the distance that computer modeling 
shows will enable a fuelbreak to be effective to stop the spread of fire and safe for 
firefighters to work in the area. 


California General Plan Law


Amend General Plan law, sections 65100 – 65107 of the Government Code 
(http://goo.gl/4xhpgE), to require that city and county and city-and-county general plans 
and ordinances shall provide that no permit will be required for wildfire fuel reduction 
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work intended to protect lives, property, or resources, that does not reduce vegetation 
density to lower than as described in the General Guidelines for Creating Defensible 
Space, with the exception of use of prescribed fire, which shall continue to be governed by 
sections 4461 – 4471 of the Public Resources Code. 


California Prescribed Fire Law


Amend sections 4461 – 4471 of the Public Resources Code (http://goo.gl/QdR32Q) to 
allow use of burn piles up to twenty-five feet in diameter, and larger where approved by the 
fire authority having jurisdiction, to dispose of material generated by wildfire fuel reduction 
work.  Provide that no fee shall be charged for any permit that may be required for pile 
burning, and that should a permit be required, ensure it may be easily and quickly obtained, 
including by filling out a form on the Internet as well as by use of paper forms.  Where 
burning piles would be an undue threat to the health of others, such as adjacent to a hospital, 
provide allowances for appropriately limiting them. 


Large burn piles tend to burn with less smoke than small piles. Some jurisdictions require 
that burn piles (other than agricultural burn piles) must be no larger than four feet in 
diameter, which readily makes piling and burning impractical. In many areas piling and 
burning is the only practical way to economically dispose of large quantities of material 
generated from fuel reduction work. Piling and burning should be encouraged during burn 
season, not discouraged. 


California Air Quality Law


To the extent needed to avoid state or local air quality laws or regulations from 
discouraging or blocking landowners from piling and burning material resulting from 
wildfire fuel reduction projects intended to help protect lives, property, or resources from 
wildfires, amend California law to exclude the law's application to such wildfire fuel 
reduction projects.  Include an exception for locations where smoke would be likely to be 
unsafe for nearby developments, for example, adjacent to hospitals. 


California Water Quality Law


One of the lessens learned recorded in the Tahoe Fire Commission Report 
(https://goo.gl/sV16oo) is that overregulation of fuel reduction work near streams 
ultimately resulted in riparian areas acting like fuses during the Angora Fire, carrying the 
fire from one area to another and increasing crown fires. Another lesson learned is that 
because fuel levels in riparian areas were higher, the result post fire was more silt coming 
off the land in these areas. For example, from page 58 of the report, 


SEZs [Stream Environment Zones] in the Lake Tahoe Basin pose both 
extreme fire risks and extraordinary environmental challenges. In times of 
fire, such as both the November 2002 Pioneer Fire and the Angora Fire, the 
fires quickly changed from surface fires to crown fires because untreated 
SEZs allowed fire to quickly move through overstocked and insect diseased 
forested areas. Commentators have referred to the SEZs in these areas as 
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operating like "candle wicks" during times of fire, advancing the severity of 
crown fires. SEZs are also pathways through which sediment travels into the 
Lake, thereby directly affecting Lake clarity. 


In the area where I live, after receiving a grant from PG&E for wildfire fuel reduction 
work alongside an evacuation route near a creek, the contractor had to be told to leave 
hundreds of sudden oak death killed tanoaks untouched because they were in the riparian 
area and obtaining permission to do work in the area would have taken longer than the 
term of the grant. 


When the Soberanes Fire burned through the area the following year, those dead tanoaks 
were kindling for redwood trees in the area, and contributed to making the road a "no go 
road" for firefighters due to unsafe conditions.  The following winter, unfathomable 
amounts of silt flowed into the creek due to high heat intensity wildfire fueled in part by 
the dead tanoaks, which made ground hydrophobic, contributing to siltation and debris 
flows. 


Here is a link to a California Association of Resource Conservation Districts paper 
explaining current requirements to work in riparian areas, which discourages wildfire fuel 


reduction work in riparian areas https://ucanr.edu/sites/csnce/files/57548.pdf.  


All California laws, state and local, that could increase costs, cause delays, or otherwise 
discourage wildfire fuel reduction work in riparian areas should be amended to not apply to 
such work. 


California Private Attorney General Statute


Amend the Private Attorney General Statute, Code of Civil Procedure section 1021.5,
(http://goo.gl/jblCNS ) to preclude its application to wildfire fuel reduction work intended 
to help protect human life, property, or resources. 


This is comparable to the recommendation in The National Cohesive Wildland Fire 
Management Strategy to reform the federal Equal Access to Justice Act to avoid litigation 
blocking wildfire fuel reduction projects. (http://goo.gl/h8hbWv), page 6 first bullet). 


California Conservation Easement Statutes (Civil Code sections 815 through 816,
http://goo.gl/bWyw87.)


Amend these statutes to require that all conservation easements shall include an 
exception/proviso that allows wildfire fuel reduction work to reduce and/or maintain 
vegetation at the levels of density provided in the General Guidelines For Creating 
Defensible Space, without limitation on the distance for areas beyond 30 feet from  
structures (that is, for distances over 30 feet from structures, or where there is no structure, 
the vegetation density in the Guidelines for areas beyond 30 feet from structures applies). 


Be clear that no structure is needed for this exception to conservation easements to be 
required by this statute. 
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Authorize amendments to existing conservation easements for this purpose, including those 
in perpetuity (assuming that is possible with state law). 


Cross reference to a new statute that provides that landowners with conservation easements 
who do not maintain their land alongside roads in conformance with the vegetation density 
levels in the General Guidelines For Creating Defensible Space, which road has potential 
to be needed by others to evacuate in the event of wildfire, or that may be needed for 
emergency access in event of wildfire, and who do not allow others to perform such fuel 
reduction work at no cost to the landowner if they do not perform the work themselves, 
may be held liable by others for injury or loss of life, and for damage to or loss of property, 
caused by the lack of maintenance (for not less than 100 feet from the edge of the road). 


Provide that if the holder of the conservation easement does not agree to the fuel work 
along roads, then they shall be liable for any harm caused by the lack of fuel reduction 
work, not the owner of the property. 


This is needed to prevent conservation easements from becoming a threat to lives, property 
or resources, including to others who own surrounding land or have an easement for use of 
a road over the property with the conservation easement. 


The former Chief of the North County Fire Protection District has said that while 
attempting to enforce PRC 4291 he has been told by landowners that a conservation 
easement prohibits them from doing the work. 


Amend the Z'berg-Nejedly Forest Practice Act of 1973, as amended, to not apply to 
fuel reduction projects for compliance with PRC 4291, or to a greater distance than 
required by PRC 4291 if topography, vegetation or other conditions indicate a 
greater distance to ensure protection to structures, or to community fuelbreak 
projects, or to roadside fire safety fuel reduction projects, or to projects to reduce 
accumulations of wildfire fuels to more natural levels, or to fuelwood or biofuels that 
are the byproduct of such projects.


California law should allow wildfire fuel reduction work to be commercialized to help pay 
for the work to be performed, without onerous rules and regulations that discourage the 
work.  For example, allow the selling of wildfire fuel reduction work byproducts as 
fuelwood/firewood or biofuel, to help pay for this needed work to actually be done in the  


Amend Statutes that apply to management of land owned by state agencies and local 
and regional government to allow defensible space to help protect structures on land 
of adjacent private landowners. 


Amend such statutes to provide that state, local and regional government landowners will 
either perform defensible space fuel reduction work to help protect structures on adjacent  
private land, or, will allow the private landowner to do the work at no cost to the 
government agency and without charge to the private landowner. 
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Amend State Park law to allow and facilitate wildfire fuel reduction work on land 
owned by the California Department of Parks and Recreation. 


People in the Carmel Highlands area, which is surrounded by hazardously overgrown state 
park lands, had asked DPR for years to perform wildfire fuel reduction work on state park 
land and include language supporting that in the general plan for parks in the area. 


DPR responded that doing such work to help protect communities near state parks is not in 
its mission and it could not do that. 


In 2016 the Soberanes Fire was started on nearby state park land by an illegal campfire, 
which cost the life of a bulldozer operator, destroyed 57 homes, burned 132,127 acres, and 
cost $260 million to suppress. 


State Park laws should be amended to require state parks to maintain state park land in 
wildfire safe condition, and failing that, to allow people in communities near state parks to 
enter and perform wildfire fuel reduction work to help protect their lives and homes. 


Amend the California Emergency Services Act to provide Workers' Compensation 
insurance coverage to project managers and volunteers doing wildfire fuel reduction 
work.


Provide Workers' Compensation insurance coverage and protection from liability to project 
managers on wildfire fuel reduction projects, and for volunteer workers doing wildfire fuel 
reduction work, similar to how Workers' Compensation coverage is provided to volunteers 
working to clean up oil spills by Government Code § 8574.3 (https://goo.gl/rHTnKJ), and 
how Workers' Compensation coverage is provided to "disaster service workers" through 
the Office of Emergency Services by GC § 8580 (https://goo.gl/rgBhIZ) and how coverage 
is provided to workers helping implement an emergency plan by GC § 8609 
(https://goo.gl/iDQbgg). This should apply to any group of people who decide to work 
together to perform wildfire fuel reduction work. Registration for the coverage should be 
no cost, fast, and simple; for example Internet based, and/or through the fire authority 
having jurisdiction. 


I have witnessed large groups of volunteers self organize to perform wildfire fuel reduction 
work along evacuation routes. Nobody was hurt, however, it would be easier to organize  
groups of volunteers, and easier to obtain landowner permission for work by volunteers on 
their land (for example along roads that pass through multiple ownerships), and entail far 
less risk for volunteers and landowners in the event someone is injured, if Workers' 
Compensation insurance coverage were provided for workers, and if workers and 
landowners had protection from liability. 


Also needed is insurance for project managers for grant funded fuel reduction projects. The 
fire safe council on which I volunteer has tried to find a source of insurance for project 
managers that oversee grant-funded wildfire fuel reduction projects, and has been told that 
the insurance industry does not offer such a product. 
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It is wrong that project managers who are working to help solve this nationally recognized 
problem that threatens lives, property and resources, have to do so at their own personal 
risk without insurance or protection from liability. 


Amend all state laws that have potential to discourage or hinder construction or 
placement of wildfire shelters, including but not limited to the California Coastal Act 
and building codes, to allow and facilitate construction of wildfire shelters without 
regulatory cost or other hindrance.


Though fire agencies, including CAL FIRE, typically recommend that people evacuate 
when wildfire approaches, all agencies acknowledge that conditions may be such that 
evacuation is simply not possible. Permits and costs to build and place wildfire shelters 
should be eliminated, as to the extent they discourage or block someone from installing a 
shelter of last resort, they put lives at risk, and infringe upon the right of Californians to 
defend life and seek and obtain safety in the event of wildfires. A reasonable size limit to 
fit within the exemption should avoid abuse of the shelters being built for other purposes 
(e.g., allowing a minimum 8' x 8' x 8' interior, which when sealed should shelter a family 
of four for 12 hours without supplemental air supply, according to Australian bushfire 
shelter standards). 


New statute providing that no employee, officer or agent of the State of California, or 
of any subdivision thereof, shall assist any federal employee, officer, or agent of the 
federal government in the application or enforcement of any federal law, regulation 
or treaty that would have the potential of hindering or blocking any wildfire fuel 
reduction work intended to help protect human lives, property, or resources.


This is needed because it is not possible for the California Legislature to amend federal 
laws, and because just as there are many state and local laws that currently act to hinder or 
block work intended to protect life, property, or resources, many existing federal laws do 
so as well. 


Without such a statute California's employees and agents may be put in a position of 
assisting federal agents in violating the inalienable rights of the people of California to  
defend life, protect property, and seek and obtain safety acknowledged in Article 1, Section 
1 of the California Constitution, by hindering or blocking Californians from preparing for 
wildfires. 


Such a statute may result in comprehensive changes to federal law similar to the changes 
proposed to California law here. 


Provide a private cause of action to any person that was hindered or blocked from 
performing wildfire fuel reduction work by a government official, if the lack of work 
resulted in injury, loss of life, or damage to or destruction of property during a 
wildfire. 


The intent is to motivate government agencies to allow this important work and to not 
infringe on the rights of Californians to protect life, defend property, and to seek and 
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obtain safety.  Such actions as government agencies interpreting laws in ways that act to 
block this important work should not be tolerated without potential for consequences. 







Attachment E


Presidents from both political parties have stated that terrorist groups are working to obtain 


weapons of mass destruction and are expected to use them once they do.  For example, from 


Democratic President Barack Obama, 


“Hi, everybody.  This week, I’m speaking to you from our Nuclear Security 
Summit.  I welcomed more than 50 leaders from around the world to make sure 
we’re working together to meet one of the greatest threats to global security—
terrorists getting their hands on a weapon of mass destruction, like a nuclear weapon. 


“Fortunately, because of our efforts so far, no terrorist group has yet succeeded in 


obtaining a nuclear device or producing a dirty bomb using radioactive materials.  


But we know that al Qaeda has tried.  ISIL has already used chemical weapons in 


Syria and Iraq.  And if they ever got hold of a nuclear weapon or nuclear material, 


we have no doubt they’d use it.” 


(President Barack Obama, “Weekly Address: Securing the World from Nuclear Terrorism,” April 2, 


2016, https://obamawhitehouse.archives.gov/the-press-office/2016/04/02/weekly-address-securing-


world-nuclear-terrorism or https://goo.gl/w8rR9Z .)   


Another example, from Republican President George W. Bush, 


“America's next priority to prevent mass terror is to protect against the proliferation 
of weapons of mass destruction and the means to deliver them.  I wish I could report 
to the American people that this threat does not exist, that our enemy is content with 
car bombs and box cutters, but I cannot.  


“One former Al Qaida member has testified in court that he was involved in an effort 
10 years ago to obtain nuclear materials.  And the leader of Al Qaida calls that effort 
a religious duty.  Abandoned Al Qaida houses in Kabul contained diagrams for crude 
weapons of mass destruction.” 


(President George W. Bush: "Remarks at the Citadel in Charleston, South Carolina," December 11, 


2001. Online by Gerhard Peters and John T. Woolley, The American Presidency Project. 


https://www.presidency.ucsb.edu/documents/remarks-the-citadel-charleston-south-carolina-1 or 


https://tinyurl.com/yxmfgwby.) 


The above presidential quotes indicate that terrorists have now been working on obtaining weapons 


of mass destruction for at least 26 years and are expected to use them when they succeed.   

















1


Evan Johnson


From: Dan Greaney <greaneys@yahoo.com>
Sent: Thursday, March 14, 2019 9:50 AM
To: OPR Wildfire Commission
Subject: Public comment - carbon emission funds for wildfire costs


Thank you for holding your March 13 meeting in Shasta County, where wildfire policy is, not uniquely but 
emphatically, important to our lives.  I appreciate the Wildfire Commission's pursuit of detailed information; the 
proceedings were a welcome education to me.  I had to leave before I could address the commission at the end 
of the meeting, but will try to send my thoughts here.   
 
I attended the meeting as a representative of North State Climate Action, a grassroots organization with 420 
locals calling on our governments to take action to mitigate and adapt to climate change.  Our thought pertinent 
to your inquiries is that charging for carbon emissions is a sensible way to help fund wildfire costs and 
recovery.  Such a system has multiple benefits: 


 It incentivizes moving away from fuels that promote climate change and further conflagrations. 
 It socializes wildfire costs, proportional to contributions to those fires through carbon emissions. 
 It produces funds that alleviate stresses on utilities, insurance, and ultimately the general public. 


The state could assess these fees through adjustments to the existing cap and trade or perhaps a more stream-
lined fee structure. 
 
Additionally, I would like to address the issue of fuel management.  A common sight in our burned areas is 
surviving trees, many of them even retaining green leaves, right next to the concrete foundations of homes that 
have burned away.  Buildings seem more combustible than much of the natural vegetation, and their residue is 
far more toxic and therefor more expensive to clean up, not to mention the human disruption of lost homes, 
businesses, and lives.  Fire resistant roofs, vents and siding, along with exterior sprinklers have been effective in 
reducing the burning of structures.  Up-front investment in fire resistance by builders--construction, home-
owners, etc.--would reduce the costs of fires at least to built infrastructure. 
 
Again, thank you for coming to Redding with your inquiries into wildfire cost management.  Best wishes in 
your good work! 
 
Dan Greaney 
North State Climate Action 








John Fiske Testimony- March 13, 2019- Redding, CA 
Commission on Catastrophic Wildfire Cost and Recovery 
 
My name is John Fiske, and I am a lawyer representing the following public 
entities in wildfire litigation against PG&E and Southern California Edison: 
 
Town of Paradise, Butte County, Paradise Parks and Recreation District, Sonoma 
County, Napa County, Yuba County, Nevada County, Lake County, Mendocino 
County, City of Napa, City of Clearlake, City of Santa Rosa, County of Santa 
Barbara, County of Ventura, City of Santa Barbara, City of Ventura, Montecito 
Water District, Carpinteria-Summerland Fire Protection District, Montecito Fire 
Protection District, and Calaveras County Water District, and thousands of 
individual victims. 
 
Inverse condemnation is the constitutional, no fault cause of action that helps 
facilitate efficient resolution in the aftermath of utility-caused wildfires. 
Homeowners have limited ALE “alternative living expenses” that may last only 
one or two years, and it is vitally important that homeowners achieve efficient 
resolution of claims for underinsured losses in order to rebuild and recover. 
Without reimbursement from responsible IOUs, the overwhelming majority of 
property owners simply cannot rebuild. This prevents communities from regaining 
its tax basis for important public works projects. 
 
Public entities receive initial help from federal or state funds. However, even after 
all state and federal funds are paid, local public entities are still out tens if not 
hundreds of millions of dollars because federal and state funds categorically do not 
include certain loses, and the local cost share in federal and state programs is itself 
millions of dollars. Parks, roads, sidewalks, tree removal, overtime, watershed 
restoration, and water contamination are just some examples of uncovered taxpayer 
losses. 
 
Inverse condemnation is a property owner’s ability to enforce its constitutional 
eminent domain rights.  
 
The standard on inverse condemnation is whether “the injury resulted from the 
intended use and design of the electrical system.” If the injury did not result from 
the intended use and design of the electrical system, then inverse condemnation 
does not apply. For example, if a drunk driver (or a spaceship for that matter) 
swerves 100 yards off the road and crashes into a utility pole, there is no liability 







under inverse condemnation because the injury did not result from the intended use 
and design of the electrical system. 
 
Inverse condemnation requires a showing that the intended use and design was a 
substantial factor in causing the injury. It is simply not true that “if PG&E is 1% at 
fault they are responsible for 100% of the damages under inverse condemnation”—
that example is simply false. That concept of apportionment of fault applies to 
negligence. Inverse condemnation requires that (1) the intended use and design 
was (2) a substantial factor in causing the injury. It is a no fault system of liability 
that arises while an IOU exercises its eminent domain power, granted by the state. 
 
Last year, certain investor-owned utilities launched an aggressive campaign to 
eliminate the constitutional property rights of wildfire victims. The IOUs sought to 
eliminate inverse condemnation as late as August 2018. However, a coalition of 
public entities, wildfire victims, and insurance companies fought back to maintain 
the rights of Article I, Section 19 of the California Constitution. SB901 passed in 
August 2018, decidedly without affecting inverse condemnation. Less than three 
months later, in November 2018, PG&E’s equipment ignited the largest, most 
destructive, and deadliest wildfire in California history—killing 86 people and 
rendering 14,000 families homeless. On the same day, SCE started the Woolsey 
fire, causing additional billions of dollars in damage. If the IOUs had been 
successful just three months earlier, where would the Town of Paradise and Malibu 
victims be today?  
 
It is incredibly important that the members of this commission understand that 
Article I, Section 19 protects families and property owners already under threat of 
multi-billion dollar for-profit corporations that have the power and ability to 
prevent utility-caused wildfires. Eliminating inverse condemnation means further 
hobbling communities struggling to get back on their feet. We urge this 
commission to recognize this important constitutional property right, and support 
victims and communities throughout California, now and into the future.  
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March 21, 2019 
 
 
 
The Honorable Gavin Newsom  Commission on Catastrophic Wildfire Cost &Recovery 
Governor, State of California  1400 Tenth Street 
Governor’s Office, State Capitol  Sacramento, CA 95184 
Sacramento, CA 95814 
 
Dear Governor Newsom and Commissioners: 
 
In light of the historically destructive wildfires the State has faced over the last several years, the 
work being undertaken by the Governor’s Office, the Legislature and the Commission on 
Catastrophic Wildfire Cost and Recovery is critically important to every Californian.  Obviously, 
the wellbeing of the thousands of families that have been impacted by these wildfires – and the 
steps that need to be taken to protect the State’s residents from future fires – is and should 
continue to be at the forefront of these discussions. 
 
Less obvious, though, is the interrelationship between wildfires, the hundreds of drinking water 
suppliers in California, and their ability to serve their customers. In short, each drinking water 
supplier in the State could be exposed to significant liability for wildfires they had no part in 
starting, which could jeopardize their ability to provide customers with safe, reliable drinking 
water. We write to you to respectfully encourage you to analyze and address this matter as you 
consider wildfire policies for the State of California. 
 
On March 12, 2019, a lawsuit was filed against the City of Ventura in connection with the 
Thomas Fire, a fire it played no role in starting.  Casitas Municipal Water District has also been 
named in a separate Thomas Fire suit.   Although these cases have yet to play out, the untenable 
nature of the status quo is best exemplified by a nearly $70 million judgement against the Yorba 
Linda Water District (“the Water District” or “YLWD”) in the aftermath of the Freeway Complex 
Fire.1 
 
The Water District was not deemed liable because it caused the fire.  Quite the opposite.  This 
fire was caused by a broken down car, and it was determined that “neither the Plaintiffs nor the 
YLDWD (or any YLDWD public improvement) caused the Freeway Complex Fire.” 
 
Similarly, the Water District was not held liable because it was negligent.  In this case, the same 
fire that destroyed several hundred homes also damaged one of the Water District’s pumping 
facilities, which caused a subsequent interruption in water service to nearby fire hydrants.  It 
                                                           
1 Itani v. Yorba Linda Water Dist. (Super Ct. Orange County, July 13, 2012). 







Page 2 
Mr. Rick Wilson  


VP UWUA, Local 160-C 
July 12, 2018 


Quality. Service. Value. 
calwater.com 


was determined that the “interruption of water service was an accident that was not desired or 
intended by anyone.  The service interruption was not caused by a decision of YLWD’s Board of 
Directors.” 
 
In this instance, even though the Water District did not act negligently, was not responsible for 
starting the fire, and was, in fact, one of the fire’s many victims, it had to pay out a nearly $70 
million judgment because the fire triggered a water supply interruption.  The decision notes that 
“the fact that other circumstances or forces combined to cause the damage does not relieve the 
public entity of full liability.” 
 
Unfortunately, this is not a minor issue for California’s drinking water suppliers.  Given the 
increased frequency, intensity, and destructiveness of wildfires in California, the existence of 
many of the State’s drinking water suppliers may be threatened by the proliferation of the legal 
theory used against the Yorba Linda Water District, the Casitas Municipal Water District, and the 
City of Ventura:  
 


Inverse condemnation is an evolving exposure that may intensify in frequency, 
gravity, and consequence . . .  With overwhelming financial ramifications, 
inverse condemnation represents an existential threat to public water systems. 
The situation will exacerbate should the standard of strict liability, as opposed 
to reasonableness, be imposed for failure of fire suppression systems during 
wildfires.2  [emphasis added] 


 
Saddling California’s water suppliers with this type of liability will jeopardize their collective 
ability to provide safe, reliable drinking water to customers.  Lawsuits like these make it that 
much more difficult to close the infrastructure investment gap in California and raise the billions 
of dollars of capital that will be needed to maintain and upgrade the State’s water systems.  
More ominously, these types of lawsuits siphon away funds that could be used to help the 
hundreds of communities and approximately one million Californians that do not currently have 
access to water that is safe to drink. 
 
California’s water suppliers go to great lengths to operate drinking water systems that can assist 
first responders suppress and extinguish urban fires.  Unfortunately, it is simply not feasible to 
design, construct, and maintain water systems that would be able to combat most wildfires.  For 
example, at its height, the 2018 Camp Fire was burning the equivalent of a football field every 
second.  There is not a drinking water system in the world, let alone California, that has 
sufficient facilities to combat a wildfire of this magnitude.  Even attempting to design and build 


                                                           
2 Paul Fuller, “Inverse Condemnation and Public Water Systems: A Legal Nexus of Complexity, 
Exposure, and Uncertainty,” Public Law Journal, Summer / Fall, 2019. 
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one is, for all intents and purposes, impossible.  To hold drinking water suppliers responsible for 
the destruction caused by wildfires under these circumstances would be unreasonable. 
 
It is even more unfathomable that drinking water suppliers could be held responsible for the 
destruction caused by a wildfire when the water system itself is damaged and disabled by that 
very same wildfire, even though the water supplier was not negligent in its design, construction, 
operation, or maintenance of the system.  Yet, this is precisely what happened to the Yorba 
Linda Water District and what could happen to other water suppliers across California unless a 
more fair and equitable framework is established. 
 
We recognize the many factors you must take into account in addressing the problem of 
wildfires.  We strongly urge you to address their damage to water suppliers and their ability to 
provide safe, reliable drinking water.  Please let us know if we can provide any additional 
information to help analyze and fashion a solution to this matter. 
 
Sincerely,  


   
 
Fire Chief Gerald Simon (ret. Oakland)   Shannon Dean 
VP, Chief Safety, Security, &     VP of Corporate Communications &  
Emergency Preparedness Officer    Community Affairs 
 


 
Fire Chief Al Terrell (ret. Sonoma County)     
Safety Program Manager  
 
Cc: The Honorable Toni Atkins, Senate President Pro Tempore 
 The Honorable Anthony Rendon, Speaker of the Assembly 
 The Honorable Ben Hueso, Chair, Senate Energy Utilities & Communications Committee 
 The Honorable Chris Holden, Chair, Assembly Utilities & Energy Committee 
 The Honorable Henry Stern, Chair, Senate Natural Resources & Water Committee 
 The Honorable Eduardo Garcia, Chair, Assembly Water, Parks & Wildlife Committee 
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March 28, 2019 


 
 
 
Ms. Carla Peterman 
Chair, Commission on Catastrophic Wildfire  


Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth St.  
Sacramento, CA 95814 
 
Dear Chair Peterman:  
 
 On behalf of the Rural County Representatives of California (RCRC), I am writing to 
offer several recommendations related to wildfire, utilities, and forest management germane 
to the Commission on Catastrophic Wildfire Cost and Recovery (Commission).  RCRC is an 
association of thirty-six rural California counties, and the RCRC Board of Directors is 
comprised of elected supervisors from those member counties.  
 


RCRC member counties contain much of California’s forested lands, including more 
than 70 percent of the State’s national forest lands.  Wildfire risk is no longer just a concern 
in our remote, rural areas, but is becoming a wider public safety concern as the wildland 
urban interface spreads over larger areas of the State and beyond forested areas.  Recent 
years have shown that a combination of wildfire prevention, forest management, fuels 
treatment, and emergency preparedness measures will be vital to California’s communities 
in the wildland urban interface in order to mitigate the type of catastrophic damage 
demonstrated by the Camp, Woolsey, and Carr Fires, to name just a few.   


 
Senate Bill 901 (Dodd, 2018) was a landmark for bipartisan legislation to enable forest 


restoration, fuels treatment, biomass utilization, and many other components that need to be 
in place for California to realize the entire life cycle of forest and wildland management for a 
healthier, more resilient state.  The bill not only committed an unprecedented $1 billion from 
the Greenhouse Gas Reduction Fund to forest health programs but provided a number of 
statutory changes to enable more immediate attention to the health and restoration needs of 
our forests, as well as forming the Commission on Catastrophic Wildfire Cost and Recovery.  
As a product of SB 901, RCRC offers the following recommendations to the Commission.  
 
Wildfire Prevention and Forest Health  


RCRC is a long-time advocate for enhanced forest management, watershed 
restoration, and wildfire prevention activities in California.  In fact, it is our strong belief that at 
least some of the devastating wildfire activity we have seen in the past decade could have 
been prevented had both state and federal land managers acted more expeditiously to 
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improve the health and resilience of California’s forests and wildlands, particularly in light of 
our changing climate and years of extreme drought conditions.  While we absolutely support 
short-term actions to safeguard communities from wildfire such as enhanced defensible 
space inspections, home hardening programs and community fuel breaks, we cannot lose 
sight of the long term need to make our forests and wildlands more resilient to wildfire as well.  


 
Not only are wildfires a threat to public safety, but they are an imminent threat to the 


State’s greenhouse gas (GHG) emissions reduction and carbon sequestration goals.  The 
California Air Resources Board (CARB) estimates that wildfires contribute more than half of 
California’s annual black carbon emissions, a number that will continue to increase as the 
State’s forests continue to burn.1  As we continue to see expanded wildfires into more 
urbanized areas, reduction of GHG and other criteria pollutant emissions from wildfires will 
become even more vital to public health.   


 
To address GHG emissions from wildfire, RCRC believes that the goals outlined in the 


State’s Forest Carbon Plan should be codified as a commitment to the management of the 
State’s forests and wildlands.  RCRC was a member of the Forest Climate Action Team and 
contributed to the development of the Forest Carbon Plan.  While we would have liked to 
have seen even more advanced goals for the management of our state’s forested lands, we 
believe that the policies and efforts outlined in the final Forest Carbon Plan can truly change 
the landscape of our wildlands if state and federal land managers continue to work together 
to meet those goals. 
 


CARB should also include natural and working lands in its next Assembly Bill 32 
(Nuñez, 2006) Scoping Plan, another component RCRC has been asking for since the bill 
was signed into law.  CARB has resisted including greenhouse gas emissions from wildfire 
in its statewide carbon inventory and Scoping Plan under the guise that wildfire emissions 
aren’t anthropogenic.  In fact, CARB, along with the California Environmental Protection 
Agency, California Natural Resources Agency, California Department of Food and 
Agriculture, and Strategic Growth Council, released a draft California 2030 Natural and 
Working Lands Climate Change Implementation Plan still without plans to incorporate the 
forest and wildlands sector into the larger AB 32 scope -- despite estimating a possible 137 
million metric tons of greenhouse gas emissions reductions from the sector by 2030 
depending on management practices used.2   


 
California must also continue to work toward a collaborative relationship with federal 


land managers, who control more than 40 percent of the State’s land mass.  Regardless of 
political differences, the State’s first consideration must be the welfare of its residents living 
near federally managed lands.  While we understand that USDA Forest Service (USFS) lands 
are in dire need of better management and fuels treatment, it behooves California to work 
cooperatively with both the USFS and other federal agencies such as the Bureau of Land 


                                                        
1 California Air Resources Board. (2015) Draft Short-Lived Climate Pollutant Reduction Strategy, 
Appendix A: California SLCP Emissions.  Retrieved from 
http://www.arb.ca.gov/cc/shortlived/2015appendixa.pdf.  
2 “California 2030 Natural and Working Lands Climate Change Implementation Plan.” Page 12, California 
Environmental Protection Agency, et al., https://www.arb.ca.gov/cc/natandworkinglands/draft-nwl-ip-
1.7.19.pdf  



http://www.arb.ca.gov/cc/shortlived/2015appendixa.pdf

https://www.arb.ca.gov/cc/natandworkinglands/draft-nwl-ip-1.7.19.pdf

https://www.arb.ca.gov/cc/natandworkinglands/draft-nwl-ip-1.7.19.pdf
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Management to enter into Good Neighbor Authority agreements to help ensure that work is 
done on those lands to mitigate wildfire risk and minimize harm to California residents.  
 


Recommendations:  California cannot implement short-term wildfire protection 
measures at the expense of long-term forest health and resilience activities.  The State 
should codify the goals in the Forest Carbon Plan, and the California Air Resources 
Board should include natural and working lands in its next AB 32 Scoping Plan.  
California must work collaboratively with federal land managers, including increasing 
the use of Good Neighbor Authority to reduce fuel loads on federal lands.  
 
Land Use Restrictions in the Wildland Urban Interface 
 One of the most common topics so far in 2019 surrounding wildfire has been whether 
local governments should be allowed to develop in the wildland urban interface (WUI), and if 
so, what restrictions should be placed on land use planning in the future.  Many rural counties 
have been making thoughtful decisions with regard to planning in the WUI over the past 
decade of increasingly devastating wildfires and adhere very carefully to state building 
standards and planning guidelines in fire prone areas.  However, many counties realize the 
need for even more consideration to wildfire risk as climate change increases the plausibility 
of more frequent ignitions in the future and are willing to continue working with the State on 
how to make those decisions with maximum public safety in mind. 
 
 However, restrictions or even a moratorium on building in the WUI are infeasible for a 
few reasons, which is why counties are committed to continuing smart development.   First, 
disallowing building on privately owned property would be tantamount to a taking under 
eminent domain.  Property owners have a reasonable expectation that they will be able to 
develop those lands in the future, and without extreme changes to eminent domain statute, 
eliminating those development rights is a tenuous proposal at best.  RCRC recommends 
working with local governments on how to continue to refine development in the WUI to better 
protect public safety by ensuring community fire protection elements are built into any new 
developments. 
 


Second, California remains in desperate need of new housing, and local governments 
are under strict mandates to develop and provide affordable housing units across the State.  
Under the Regional Housing Needs Assessment (RHNA), local governments are regionally 
mandated to develop specific numbers of housing units and are currently facing strict 
penalties from the Administration if these requirements aren’t met—up to and including 
withholding of vital Senate Bill 1 fuel tax funding for maintenance of roads and infrastructure.  
Even though much discussion has centered around stopping development in the WUI, those 
leading the charge on housing requirements have shown little to no appetite for reallocating 
RHNA units within regions in the WUI.  Therefore, even in the most fire-prone areas, we still 
have strict requirements in place for housing units that must be built under penalty for not 
meeting RHNA requirements.  For example, Paradise, California, which was devastated by 
the 2018 Camp Fire, currently has a RHNA allocation number of 800 units.  If we are not 
allowed to shift those units elsewhere within the same region, Butte County will be obligated 
to provide 800 additional housing units over and above the housing that currently needs to 
be rebuilt for displaced residents from the fire.  Other wildfire-prone areas in the WUI are 
subject to similar RHNA requirements and are prohibited from shifting those units to less fire-
prone areas.   
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Finally, we must remember that not all communities in the WUI were developed during 
the current wildfire-prone condition of our state’s forests and wildlands.  Many of these 
communities, particularly where the homes are in intermix areas, are surrounded by forests 
and wildlands that have been mismanaged under outdated ideas of how these lands should 
be managed.  These lands are overly dense due to decades of misunderstanding good fire 
versus bad fire on the landscape, as well universal confusion over what a truly healthy forest 
needs to remain resilient to wildfire.  In these older communities, local governments now face 
the funding challenges of ensuring adequate ingress and egress in the event of a wildfire as 
well as establishing community fire breaks and helping enforce state defensible space 
mandates while we all work together on making our forests more resilient to fire.   
 


Recommendation:  RCRC recommends working with local governments to 
establish best practices on development in the WUI to protect public safety by 
ensuring community fire protection elements in any new developments.  The State 
must resolve housing requirements in the WUI and allow local governments to shift 
units to less fire-prone areas within the same region.  RCRC also recommends funding 
for local governments to address ingress/egress issues for older developments. 
 
Homeowners Insurance Cancelations and Non-Renewals in Wildfire Risk Areas 


Homeowners’ insurance cancelations and nonrenewals have been increasing in areas 
impacted by tree mortality and wildfire risk in recent years, even for those property owners 
who employ wildfire mitigation techniques to “fire harden” their homes.  Even when 
homeowners are able to find alternate coverage, many have reported that they are not able 
to find adequate insurance to cover the value of their homes and property or cannot afford 
the coverage long-term because of the cost. Homeowners that own their homes outright are 
often choosing to go without insurance coverage to avoid the high cost of maintaining a policy 
in the WUI.   


 
In order to seek a collaborative, consensus solution to the fire insurance problem, 


RCRC actively participated in the Insurance Subgroup formed under the Tree Mortality Task 
Force for several months to attempt to work with the insurance industry and policyholder 
advocates.  While industry representatives were present and participated in the group, little 
progress was made toward any real compromise to help alleviate the difficulties homeowners 
are facing in high wildfire risk areas.  The group ended when the Task Force converted in 
June 2018 to the Forest Management Task Force and a similar forum has yet to be 
established to endeavor to work through these issues between policyholders and the industry. 
The subgroup did, however, identify potential issues with the models used by insurers to 
identify wildfire risk, as well as difficulties homeowners might face in certain 
socioeconomically disadvantaged areas affording policies provided by the State’s FAIR Plan.  


 
In the meantime, while RCRC member counties have been presented with anecdotal 


evidence of this insurance shrinkage for several years in the wake of the last decade of 
catastrophic wildfires, the California Department of Insurance (CDI) studied homeowners 
insurance cancelations and non-renewals at the behest of the Tree Mortality Task Force and 
released a report in December 2017 entitled, “The Availability and Affordability of Coverage 
for Wildfire Loss in Residential Property Insurance in the Wildland-Urban Interface and Other 
High-Risk Areas of California:  CDI Summary and Proposed Solutions” which verified the 
increased difficulties for homeowners in the WUI to find insurance coverage.  
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Among other things, the CDI report contained findings that several major insurers had 
been pulling back from writing new policies in the WUI, and while some of those customers 
were able to find other insurance, many had to resort to the State’s FAIR Plan and/or the 
surplus-lines market to find insurance coverage.  The report also found that insurance 
premiums and surcharges have increased significantly in high wildfire risk areas, and that 
while most insurance carriers utilize fire risk models to assess premiums, there are no specific 
statutory standards in place to ensure the models’ accuracy or reliability in rating and 
underwriting of homeowners’ insurance.  Unfortunately, there is no mechanism in place for 
consumers to appeal a wildfire risk model score to avoid a higher premium, even if the 
homeowner has done due diligence with defensible space and home hardening.  


 
The biggest issue currently is that the insurance industry continues to avoid working 


with policyholders to address cancelations, non-renewals, and skyrocketing premiums in high 
wildfire risk area.  Now, in the wake of the latest round of massive wildfires in 2018, we have 
seen evidence that policyholders are not only being canceled and non-renewed, but that 
those who have experienced losses were underinsured or are having difficulties with some 
insurance companies in communicating with adjustors to receive their compensation.  While 
RCRC and our member counties have continually reached out to the industry, we continue to 
feel resistance to any change or compromise that would help solve some of the ongoing 
issues facing policyholders in the WUI. 


  
 The CDI report offered several recommendations for possible solutions to some of the 
issues facing policyholders in the WUI; most notably, a legislative framework that would do 
the following:  


 Offer homeowners’ insurance in the WUI if the insured conducts specific wildfire 
mitigation, but also permit the insurer to avoid the requirement of offering 
homeowners’ insurance in the WUI if the insurer instead offers a “difference in 
conditions” policy or a “premises liability” policy;  


 Offer a mitigation premium credit for those property owners that conduct proper 
mitigation;  


 Obtain approval for wildfire-risk models used in rating or underwriting;  


 Allow for an appeal process before an adverse decision is finalized; and  


 Stabilize the rating structure in order to ensure that homeowners’ insurance rates and 
premiums are adequate, but not excessive, for the true wildfire risk.3 


 
RCRC supported CDI’s recommendations, and would advise the Commission to 


thoroughly vet the report for potential legislative recommendations.  RCRC would also 
recommend that CDI convene a working group with policyholder advocates, local 
governments and the insurance industry to explore whether solutions can be agreed upon 
without legislative action.  


 
Recommendation:  RCRC recommends a thorough vetting of the solutions 


proposed in the December 2017 CDI report for potential additional legislative action.  


                                                        
3 “The Availability and Affordability of Coverage for Wildfire Loss in Residential Property Insurance in the 
Wildland-Urban Interface and Other High-Risk Areas of California:  CDI Summary and Proposed Solutions.” 
Page 3, California Department of Insurance, December 2017, http://www.insurance.ca.gov/0400-
news/0100-press-releases/2018/upload/nr002-2018AvailabilityandAffordabilityofWildfireCoverage.pdf  



http://www.insurance.ca.gov/0400-news/0100-press-releases/2018/upload/nr002-2018AvailabilityandAffordabilityofWildfireCoverage.pdf

http://www.insurance.ca.gov/0400-news/0100-press-releases/2018/upload/nr002-2018AvailabilityandAffordabilityofWildfireCoverage.pdf
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CDI should convene a working group with insurance policyholder advocates, local 
governments and the insurance industry to explore potential solutions that can be 
agreed upon between all parties.  
 
Inverse Condemnation Reform for Investor-Owned Utilities 


While RCRC sympathizes with the current fiscal calamity of certain investor-owned 
utilities (IOUs), particularly in the wake of the latest round of major wildfire investigations such 
as the Thomas Fire and the fires related to the Tubbs Fire, RCRC strongly opposes any 
reform or relief of the IOUs’ liability under inverse condemnation statute.  Local governments 
are also subject to inverse condemnation and must face the entirety of the liability when they 
cause damage to private property in the course of providing a public service.  In the case of 
wildfires such as the Camp Fire, not only could negligence by IOUs have caused property 
damage, but potentially the deaths of 86 people in Butte County if they are found responsible 
for igniting the blaze.   


 
RCRC fully recognizes the need of the State to explore financial avenues for keeping 


the IOUs whole, especially in the wake of the bankruptcy filing by the Pacific Gas and Electric 
Company earlier this year.  However, wildfire victims should continue to have the ability to 
seek restitution for their suffering through inverse condemnation, and whatever method the 
State uses to mitigate the financial hardship on the IOUs should have as little impact on 
ratepayers as possible.  
 


Recommendation:  IOUs should be given no relief from their liability under 
inverse condemnation statute.  
 
Investor-Owned Utilities Wildfire Mitigation Plans 


RCRC has a broad interest in the implementation of SB 901, including investor-owned 
utility’s (IOUs) Wildfire Mitigation Plans (WMPs). Generally, in our view the Legislature did 
not intend to guarantee cost recovery to ratepayers for WMP compliance. The only 
appropriate venue to thoroughly vet impacts on ratepayers is through a General Rate Case 
Proceeding. Any action recommended by the Commission should be mindful of ratepayers 
and not bear a disproportionate impact on non-coastal areas of the State.  Rural and Central 
Valley residents have borne a disproportionate burden of higher electricity rates than their 
urban counterparts and have lived with the impacts of poor IOU regulatory compliance, such 
as underwhelming vegetation management efforts purported to minimize wildfire ignitions, 
minimal undergrounding of distribution lines in high fire threat districts, and unsophisticated 
roll-outs of Public Safety Power Shut-Offs or de-energization events.   
 In addition to system hardening for IOUs, we urge the Commission to recommend 
telecommunications companies to similarly ensure public safety by undergoing system 
hardening efforts and completing a WMP. Fire-prone communities should rest assured that 
they will receive emergency evacuation orders should a catastrophic wildfire ignite. 
Unfortunately, telecommunications went completely dark when the Camp Fire broke out in 
Butte County, ultimately claiming 86 lives—the deadliest fire in California’s history. Rural 
counties are heavily reliant upon landlines and significantly disadvantaged by inadequate 
telecommunications coverage, including expansive areas of under- and unserved broadband 
connectivity. These gaps are exacerbated by wildfire emergencies when there are no 
communication redundancies in place to assist elderly, rural populations to reach safety.  
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Recommendation:  Ratepayer impacts should be vetted through General Rate 
Case Proceedings and should not disproportionately impact non-coastal areas of the 
State.  Telecommunications companies should also undergo system hardening efforts 
to ensure communications systems remain operable during emergencies.  
 
Commission Meeting Dates 
 While RCRC commends the Commission for holding meetings outside of Sacramento, 
the dates have been in conflict with important Legislative activities on the same topic.  For 
example, the February 25, 2019 meeting took place on the same day as a joint hearing by 
the Assembly Natural Resources Committee and the Assembly Local Government 
Committee on improving fire prevention in California.  The March 13, 2019 meeting was in 
direct conflict with a joint hearing by the Senate Natural Resources and Water Committee 
and the Senate Governance and Finances Committee on future development in fire prone 
areas.  Finally, the April 3, 2019 will conflict with the Senate Rules Committee confirmation 
hearing of Chief Thomas Porter as the next Director of the California Department of Forestry 
and Fire Protection.  While we realize that it is nearly impossible to avoid every conflict, it is 
extremely difficult for small entities that want to engage in the Commission’s process while 
also engaging with these Legislative activities.   
 


Recommendation:  Commission meetings should be held on Fridays to enable 
and encourage greater public participation and avoid conflicts with the Legislature on 
similar subject matter.  
 
 RCRC appreciates your consideration of our comments and recommendations.  
Please do not hesitate to contact me with any questions or concerns you may have.  
 


Sincerely,  


 
STACI HEATON  
Regulatory Affairs Advocate   


 
 
cc: The Honorable Gavin Newsom, Governor, State of California 
 The Honorable Ricardo Lara, California Insurance Commissioner, California  


Department of Insurance 
Wade Crowfoot, Secretary, California Natural Resources Agency 
Jared Blumenfeld, Secretary, California Environmental Protection Agency  
Members of the Commission on Catastrophic Wildfire Cost and Recovery 
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Hannigan, Edith@BOF


From: Evan Johnson <Evan.Johnson@OPR.CA.GOV>
Sent: Monday, April 22, 2019 2:15 PM
To: Hannigan, Edith@BOF
Subject: FW: Miscellaneous but not insignificant item
Attachments: Overview - Electric Hazard Early Detection Technology 04162019.docx


Warning: this message is from an external user and should be treated with caution. 


 
 
Evan Johnson 
Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
 
Phone: (916) 323‐6842 
Mobile: (916) 717‐3374 
 


From: Robert King <rking@goodcompanyassociates.com>  
Sent: Friday, April 19, 2019 12:28 PM 
To: OPR Wildfire Commission <wildfirecommission@opr.ca.gov> 
Cc: Joseph McNulty (joe@whiskerlabs.com) <joe@whiskerlabs.com>; lee@krevatenergyinnovations.com 
Subject: Miscellaneous but not insignificant item 
 
In response to your request for comments, I would offer the following information about a technology now being 
commercially deployed for early detection of electric spark‐related fire hazards.  Please see the attached background 
piece, and let us know how else we can help support the important work of the Commission.  It was the heart‐rending 
stories of the CA fires that led us to explore the potential T&D applications of this technology. 
 
Described in more detail in the attached paper, Whisker Labs has built upon the science behind lightning detection to 
develop a small device to detect scintillations (micro‐sparks) on home circuitry.  The small, inexpensive hardware item, 
about the size of a nightlight, plugs into any outlet in a home and takes readings millions of times a second, and uses 
embedded intelligence to send signals to a central dashboard when trouble is identified.   An electrician can then be 
dispatched to make repairs before small problems deteriorate into actual fires.  Watching the terrible fury of the CA fires 
in the last year, however, led us to ask if the same technology that micro sparking in home wiring couldn’t also identify 
deteriorating conditions on larger circuits.   The company is willing to work with any utility ready to undertake a pilot 
project. 
 
Robert J. King, Advisor Emeritus 
Good Company Associates 
512‐773‐6458 cell 
RKing@GoodCompanyAssociates.com 


    
 “Great discoveries and improvements invariably involve the cooperation of many minds”     
                                                              ‐‐  Alexander Graham Bell 
 







 


 


Emerging Technology for Early Detection of Fire Hazards  
Associated with Electric Power Distribution Systems1 
 
 
Executive Summary 
 
This paper makes a compelling case for deploying existing, commercially-available plug-in 
technology - across residential structures in a given geographic area - while partnering with 
university team(s) to conduct research and determine broad-deployment viability for detection of 
electromagnetic pulses and prevention of fire hazards on the grid.   
 
Ting is a home-scale electrical fire hazard detection solution.  About the size of a night-light, it can 
be plugged into a wall outlet anywhere in a home.  Using powerline carrier signal technology and 
sophisticated data analytical capabilities, Ting identifies precursors to electrical fires in the form of 
micro-arc activity, or “scintillations” taking place in home wiring systems and things connected to 
it, before they develop into a safety hazard.  
 
While hyper-sensitive to electrical arcing hazards inside the home, every Ting sensor also “sees”, 
i.e.,  monitors, electrical activity on the utility grid in proximity to the home where it is installed.  
Deployed across multiple homes in a given geographic area, Ting has demonstrated the ability to  
sense and correlate grid-level events which could be used for earlier hazard detection and major 
fire prevention.   
 
Wildfires A Growing Concern 
 
Wildfires present a growing menace, as populations press expand in formerly natural areas, 
particularly in the drier western states, but the wooded eastern states, as demonstrated by the table 
below, face similar risks. 
 


Top 10 States for Wildfires Ranked By Number Of Fires  
And By Number Of Acres Burned, 2017 


 


Rank State Number 
of fires Rank State Number of acres 


burned 


1 Texas 9,827 1 Montana 1,366,498 


2 California 9,560 2 Nevada 1,329,289 


3 North Carolina 5,125 3 California 1,266,224 


4 Georgia 3,929 4 Texas 734,682 


5 Missouri 3,398 5 Oregon 714,520 


6 Florida 3,280 6 Idaho 686,262 


7 Mississippi 2,775 7 Alaska 653,023 


8 Montana 2,422 8 Oklahoma 502,625 


9 Arizona 2,321 9 Kansas 476,306 


10 Oregon 2,049 10 Arizona 429,564 
 


                                                 
1 For further information please contact Robert King, 512-773-6458 or rking@goodcompanyassociates.com 







 


 


 
From January 1 to November 30, 2018, there were 52,303 wildfires, just under the record fire 
damage of 2017; with about 8.5 million acres burned. Most troubling is that the cost of fires also 
continues to soar as out of control fires overcome whole communities as they did in 2017 and 2018.  
Estimates of economic losses reached $18 billion in 2017 and will equal or exceed that in 2018, for 
wildfires which may regrettably become more well remembered for the tragic loss of life. 
 
Electric Fires  
 
Many fires have their genesis in electrical activity of some kind--as widely varied in scale as 
lightning or home electrical fires. The interaction of our electric delivery infrastructure with the 
natural environment, however, is also a significant cause of fires coming in for increasing scrutiny. 
A Texas Wildfire Mitigation Project found that 4000 fires, most local and of little consequence, but 
also larger conflagrations, were caused by utility transmission or distribution system events taking 
place in a period of less than 4 years preceding that study.  Recent filings by PG&E indicate that at 
least 17 of 21 known fires within its service area in 2017 may have been connected with its 
electrical system interactions with the environment, and its responsibility has become a major 
political topic for the California legislature.  That company’s existence literally hangs in the 
balance due to potential liabilities associated with electric system connected fire hazards. 
 
A number of approaches can be considered to help in part to reduce the fire hazard potential of 
electrical infrastructure, the most common and traditional being tree trimming programs and 
routine system maintenance and burying lines in particularly challenging environments.  UC 
Berkeley has formed a fire research group to address engineering solutions to reduce the 
likelihood of fires from transmission and distribution systems.2 
 
In addition, every utility employs Arc-Fault Circuit Interrupter (AFCI) equipment that 
automatically terminates electric power when significant faults are detected on a line.  The Texas 
Wildfire Mitigation project used technology developed at Texas A&M, to sense electric 
perturbations before they reach the scale required to trigger an interruption of service, allowing for 
early detection of hazards, and often providing system operators the time to remedy faults.  This 
project, however, relied upon somewhat expensive components that must be connected with the 
transmission and distribution system, in the substation, from which it was only possible to narrow 
possible fire hazards to a particular feeder. 
 
The Early Detection Option 
 
Thanks to technology, it is possible to reverse the worsening trend of tragic fire losses.  Low-cost, 
high-tech equipment is now available, to sense the build-up of electrical charges or the occurrence 
of random sparking on damaged or deteriorating electrical equipment before it presents a danger.  
Advanced signal processing and computation capability enable us to find the tell-tale signal of 
trouble in time to undertake early prevention actions in most cases. 
 
The story of this technology begins in the clouds, with the aid of cloud computing.  Earth 
Networks developed the technology to detect the build-up of electrical charge in the clouds 
through wireless sensors, or receivers.  Astoundingly, with the help of “big-data” analytics, the 


                                                 
2 http://www.dailycal.org/2018/11/28/uc-berkeley-forms-fire-research-group-to-work-on-engineering-solutions-to-
wildfires/  







 


 


company’s network of receivers, dispersed at intervals of as much as 50 to 100 miles, can pinpoint 
the location of cloud-to-cloud arcing before it becomes strong enough to form cloud-to-ground 
strikes.  Clients depending on the accuracy of the Earth Network early detection network for 
human safety applications include NASA, NOAA, MLB, NFL, and Disney. 
 
It turns out, the same technologies Earth Networks has been evolving and refining for two 
decades, also offer a means for much earlier detection of possible hazards associated with much 
smaller-scale electrical events.  In fact, Earth Networks subsidiary, Whisker Labs, has recently 
launched a home-scale, electrical fire hazard detection system.  Whisker Labs’ inexpensive device 
it calls the “Ting,” about the size of a night-light, can be plugged into a wall outlet anywhere in a 
home, and using powerline carrier signal technology, and today’s big-data analytical capabilities, 
identify most micro-arc activity, or “scintillations” taking place in home wiring systems before 
they can become a safety hazard.   
 
The Whisker Ting3 takes readings 30,000,000 times every second.  Following sophisticated 
processing and processing in real-time, a Ting sensor sends data constantly to Whisker Labs, 
which is able, through big-data analytics, to distinguish real signs of trouble from normal pulses 
associated with motors turning on or light switches being flipped.  The company’s dashboard 
alerts their in-house monitoring team when a technician should be dispatched to a customer’s 
home to repair damage that may be from a bad installation, a nail piercing a wire inside a wall, a 
component showing wear, any of which are easy to fix if one detects it in advance.  A credit 
towards remediation of an electrical fire hazard is part of the benefits of the Ting Fire service.  
Customers participating in the service may also receive a reduced home insurance premium. 
 
Application to T&D Systems 
 
Damaged components on the electric transmission and distribution system exhibit similar 
characteristics at a scale somewhere between that of lightning arcs and home wiring micro-arcs or 
scintillations.  All arcs emit unique signatures that can now be remotely and instantly detected.   
 
This was the focus of the Texas Wildfire Mitigation Project.  Since the Texas initiative, however, 
Whisker Labs scientists have developed newer sensor and signal processing technology 1000 times 
more sensitive than typical utility arc detectors.  And, because it is based on “reading” radio or 
electro-magnetic pulses, rather than electrical current variations, sensors need not even be directly 
connected to the electrical system.  Together this means that new technology to recognize 
deteriorating conditions even earlier, can be purchased and installed at greatly reduced cost.   
 
More exciting is a possible synergy between the company’s current focus on preventing home fires 
and the possible application of the technology to utility distribution systems.  As the distribution 
of home hazard detection equipment is deployed, Whisker Labs will see more and more about 
what is happening on the larger system, potentially eliminating the need to even monitor the T&D 
system directly.  That is, with 5 or 10% of the homes reporting, Whisker will be able to see 
common signals (multiple homes receiving a pulse signal simultaneously) as having originated on 
the larger delivery system, and not within an individual home.4 
 
Years of Research Yielding Real Results 
                                                 
3 See www.tingfire.com 
4 As an alternative the Ting can be fitted with a small inexpensive antennae, with which, if placed every mile or so on a 
transmission or distribution system, can precisely locate troubling spark activity. 







 


 


 
An electrical arc is accompanied by an electro-magnetic pulse, or radio wave that can travel great 
distances.  Lighting, for example, a sudden, high-power spark, is accompanied by a pulse that can 
be detected by a radio receiver, 50 to 100 miles away.  Cloud-to-ground lightning represents only a 
small percentage of the total lightning discharges that occur in the atmosphere.  In fact, in-cloud 
lightning flashes account for the vast majority of lightning activity.  Earth Networks’ unique 
capabilities detect long-range in-cloud lightning at high efficiencies, which is critical to the 
advanced prediction of potentially deadly weather events that often occur within 5 to 30 minutes 
of in-cloud flash initiation. 
 
Earth Networks has been working for two decades to build a worldwide network of sensors and 
evolve and improve the technology and signal processing and analysis required to triangulate the 
precise location of lighting.  Its Total Lightning Network is the first and most sophisticated of its 
kind, incorporates over 1,200 sensors in 40+ countries around the world.   
 
Similarly, even the smallest scintillations (micro-sparks) emitted by an electrical fault on a 
residential wiring system, create an electro-magnetic pulse that will travels especially well along 
the wires throughout the home. In fact, the evolving Whisker technology for both sensing and 
identifying the unique signature of these pulses, comes from the now well-established technology 
of communications over powerlines.   
 
In a residential setting, these fires often begin in walls or other hidden cavities and gain significant 
heat and headway before they are detected by home occupants or smoke detectors, leading to 
significant damage. Electrical malfunctions are one of the leading causes of residential home fires. 
Because of the hidden nature of the ignition source, electrical fires are also a disproportionate 
cause of death. Electrical fires are estimated to cause 420 deaths, 1,370 injuries, and $1.4B in 
residential damages annually.   
 
To detect and help prevent dangerous and costly residential electrical fires, while providing a cost-
effective and scalable solution for existing or new homes, the Whisker Labs team has developed a 
fully do-it-yourself (DIY) smart plug-in technology and associated intelligence that detects and 
alert homeowners to the presence of damaged and arcing wires. An accompanying smartphone 
application, and team of experts, guide homeowners through the necessary steps to mitigate a 
detected electrical fire risk.  Several compelling customer case studies demonstrating efficacy have 
already been documented. 
 
Still, as noted above, wildfires cause much larger economic damage, if not greater mortality every 
year, and a not insignificant cause of such fires stem from electric delivery systems.  Many power-
line components (e.g., switches, insulators, transformers) provide trouble-free service for decades, 
but transmission and distribution components eventually fail.  Fires can be triggered5 via a 
number of mechanisms including: 
 


 A downed line, 
 vegetation contact, 
 conductor slap, 
 repetitive faults, and 
 apparatus failures.   


                                                 
5 Taken from the Texas Wildfire Mitigation Project: https://wildfiremitigation.tees.tamus.edu/   







 


 


Solution Development:  Start Simply 
 
A typical circuit may have hundreds or even thousands of components, making it impractical to 
inspect or test all components on a frequent basis.  The current solution to address fire threats is an 
Arc-Fault Circuit Interrupter (AFCI), a special type of circuit breaker that uses electronic 
technology to sense different arcing conditions and shut off power to the circuit if such conditions 
are detected.  
 
Similarly, AFCIs are now required in the National Electric Code (NEC) in new home construction 
and renovations. A major challenge with AFCIs is that they require a complete electrical system 
upgrade to install in existing homes, and are thus cost prohibitive, and challenging to deploy at 
scale. With installation, each AFCIs cost $160 to $260+ per breaker, so installed costs would run on 
average $2,000 per home. In 2017, the AFCI market size was $3.7B. In contrast, Whisker Labs’ Ting, 
which samples nearly 30 million times a second, has much greater sensitivity and much lower 
false positive rates than current day arc detection/fault interrupters. 
 
The wires that provide power to appliances are the medium over which fire precursor signals 
travel from origin to sensor in buildings. Precursors are impulsive discharges and result in 
electromagnetic signals that travel along the power distribution wires in a building. Every location 
in the wiring (both house fixed wiring and mobile cords to devices and appliances) allows a signal 
to be transferred to every outlet in a house.  Although the precursor signals arrive at the sensor 
modified by the homes wiring configuration, Whisker Labs technology and analytics leverages 
methods developed in power line carrier communication techniques to measure and identify very 
broad frequency content, effectively differentiating the signal from the noise.  
 
It is not a huge leap, therefore, to consider how this technology might apply to the early detection 
of deleterious arcing on the larger distribution systems of electric utilities.  The technology, even 
the signature of larger system deterioration or failures should be the same, or very similar, 
although the company is anxious to test that hypothesis in collaboration with an interested 
university, utility and/or utility consortium.  Existing DIY technology at the home level would 
allow us to know more about electromagnetic pulses on the grid than ever before.   
 
Importantly, Whisker has been working with insurance companies to get early warning of house 
fires (which can also be the cause of larger area fires of course), and have produced mapping of 
simultaneous sparking across Bloomington, Illinois, for example already, providing an early 
deployment demonstration. Specifically, the photos below are the aftermath of a transformer fire 
at a local school.  Neighbors reported fire just after 5am local time, caused by transformer arcing 
and failure.   
 
 
 
 
 
 
 
 
 
 
 
 







 


 


 
The plot below from Whisker Labs shows arcing events correlated across several Ting sensors 
installed in homes in the area just before 4:35am (graph is UTC, 9:35am), lasting for about 5 
minutes. 


 
 
An initial exploration of the ability of this technology to detect T&D system level hazards could be 
undertaken quite simply and inexpensively, without the need for hardware development or 
modifications.   
 
Making Ting available to homeowners across a geographic area would enable Whisker Labs to test 
the system’s early detection capability on the connecting distribution system using geographically 
dispersed time-series data.  If multiple homes in a given neighborhood, or on a given feeder, are 
receiving nearly-simultaneous high-power signals, mapping and analyzing of the devices across 
the region could help pinpoint danger points on the distribution system in need of further 
inspection and maintenance.  A modest deployment of Ting in homes could be used to further 
validate the simplicity and accuracy of distributed sensors to also identify developing hazards on 
the connecting infrastructure. Once homeowner participants were identified and Ting shipped to 
each, a modest two-minute DIY installation process is all it takes to enable deep analytical insights 
and quickly allow exploration on a broad scale.  Not to mention, homeowners receive the benefit 
of early electrical fire hazard detection within their home.  This approach would represent an 
incredibly simple yet efficacious program for participating homeowners and industry alike.  
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PUBLIC COMMENTS OF WILLIAM B. ABRAMS 


TO THE COMMISSION ON CATASTROPHIC WILDFIRE COST AND 


RECOVERY PURSUANT TO SENATE BILL 901 (2018).  


 


I greatly appreciate the Governor’s leadership, the Commission’s commitment and the 


opportunity to provide these public comments. Primarily, the comments below represent 


my views as a fire survivor.  While I feel these comments are representative of many in 


our communities, particularly wildfire survivors, they are my own and represent my 


recommendations based upon my personal experience as a fire survivor and my diverse 


public/private professional experience within government, nonprofit and private sectors. 
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Introduction 


On the night of October 8, 2017, I awoke in our Santa Rosa home and ran barefoot to my 


car with my wife and two young children as our house and our community was on fire.  


In the rush out the door, my 10-year old son, Leo had my sandals on his feet screaming 


while fighting smoke induced asthma “we are going to die… we are going to die”.  Half 


way up the driveway, he passed me the sandals so that I could pull burning branches out 


of the driveway and continue our escape.  My son wrote the following essay in response 


to his experiences that night https://m.bohemian.com/northbay/the-oleary-


factor/Content?oid=6851454 and it is this sentiment and his words of wisdom that gives 


me drive and hopefulness around these issues before the Commission. 


 


While I greatly appreciate the Governor’s and the Commission’s leadership on these 


issues, I realize this work is by no means their own.  The inter-connected issues created 


climate change and increasing wildfire risks are all of our responsibility.  This is an “all-


hands on deck” moment and the Governor’s preemptive emergency declaration issued on 


March 22, 2019 is exactly the type of leadership and urgency we need around these 


issues.  These critically important initiatives will take subject matter experts (SMEs) 


coming together around the interconnected and interdependent factors that cause, ignite, 


accelerate, propagate and mitigate wildfires while supporting the recovery and resiliency 


issues that help our communities rebuild and recover. 


 


In the comments that follow, I will ideate, propose and recommend certain actions that I 


hope will support the overall direction and leadership of the Governor and this 


Commission on these issues.  That said, I know there are many ways to move forward 


and I will certainly work to support the direction of our State leadership.  As we know, 


there are many government agencies, businesses, nonprofits and individuals working on a 


great many tactics associated with these issues.  However, what is of critical importance 


for the Commission is to set a measurable STRATEGY.  We can have a great set of 



https://m.bohemian.com/northbay/the-oleary-factor/Content?oid=6851454

https://m.bohemian.com/northbay/the-oleary-factor/Content?oid=6851454

https://m.bohemian.com/northbay/the-oleary-factor/Content?oid=6851454

https://m.bohemian.com/northbay/the-oleary-factor/Content?oid=6851454
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tactics with a great many committed and diligent stakeholders but if we do not have a 


MEASURABLE strategy and continue to pursue a loose patchwork of subjective and 


general tactics we will not achieve our mutually desired outcomes.   


 


I. Current State of Recovery and Resiliency 


 


Before we set a path forward, it is important to take stock in what we have today.  


Without going into a detailed SWOT analysis which will be important to do before 


setting a baseline, I will highlight a few key features of our current state to give some 


added perspective to the Commission.  Indeed, in the absence of this overarching 


strategic plan there are disconnected tactics that have been deployed with different levels 


of effectiveness and scalability to support State-wide systems and process improvements.  


These tactics and some associated consequences are as follows: 


 


• Lack of Synergy with State Objectives – Exp. Senate Bill (SB 833) identifies 


general guidelines on what needs to be in an early alert system while cities and 


counties develop inconsistent and unmanageable divergent approaches as to how to 


meet these requirements. 


 


• Lack of Synergy between Counties and Cities – Whenever there is a scarcity of 


resources and funds to address solutions there is a general grab of Federal and State 


funds by local agencies to address localized issues but the careful development of 


strategies, programs and solutions while occasionally applied is not prevalent.  Fire 


survivors have been told “we don’t control the cities”, “we are waiting for funding” 


and “we never met with them” as reasons why there is a lack of coordination and 


progress around wildfire preparedness, alert/warning and recovery initiatives leaving 


residents scratching their heads. 
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o Alert Example: Alert systems are a hot mess of systems and disconnected 


processes (NIXLE, SOCO Alerts, EAS use, sirens, etc.) that creates confusion 


for residents.  Rather than taking short-term steps for standardization and 


coordination that will lead to broader longer-term solutions, the grab at small 


pots of Federal/State funds leads to disconnected systems and disjointed or 


incoherent emergency management processes.  Due to this lack of process 


definition, local agencies often rely upon personal and professional networking 


where Susie will call Jimmy who sends a text to Sally who has subject matter 


expertise to dispatch a particular part of the response effort.  Of course, when 


Jimmy is out of the office, the process breaks down.  In the absence of more 


coordinated systems and processes, residents get alerts like “fire in 


Healdsburg” with no follow up message or sense of what actions we might 


want to take.  Similarly, when very hazardous air quality index (AQI) is 


measured due to fire activity, kids still are sent out on playgrounds and to 


sporting events because processes and standards are not there for who or how 


these air quality notices are sent. 


o Vegetation Management Example: County agencies remove landscape plan 


requirements for the post-fire permit processes to reduce rebuilding costs and 


associated process hurdles while city building departments require landscape 


plans only for front yards which were primarily implemented for low-water use 


and aesthetic objectives.  These shortcuts were implemented in support of the 


short-term benefits for fire survivors like me and to replenish the tax base but 


of course made us more vulnerable to wildfires in the long-term. 


o Home Hardening Example: Throughout many of these wildfire ravaged 


counties, cities and towns, no added home hardening standards for new 


construction were added post-October 2017 through zoning ordinances or by 


any other means.  Similarly, no retrofit requirements or incentive programs 


were set for renovations or home improvements.  Due to underinsurance and 
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cost-saving measures many of the newly built homes are even less hardened 


then before the wildfires. 


 


• Dedicated Local Government Staff Step Up - Despite these disconnects, our 


Sonoma County staff have done fantastic work under very difficult circumstances.  I 


have been heartened by the compassion and hard work of our County staff and elected 


officials.  However, the local inter-agency processes, silos and some inherent 


impediments like the Brown Act make driving long-term recovery and resiliency a 


very difficult proposition.  Moreover, perceived political consequences in post-


disaster communities make it hard to sell short-term costs (increased building 


requirements, vegetation management practices, etc.) for longer-term recovery and 


resiliency wins within a community.    


 


• Neighborhoods Filling Voids – Residents are not seeing a clear strategy from the 


State, county or local agencies for how we are better preparing for the next wildfires.  


So, they are taking these matters into their own hands creating a patchwork of 


disconnected systems and processes: 


o Neighborhood Groups – Various neighborhoods are pulling together to form 


wildfire prevention/preparedness organizations (Neighborhood Fire Watch 


Groups, Community Emergency Response Teams (CERT), Citizens Organized 


to Prepare for Emergencies (COPE), Firewise Communities, etc.).  Typically, 


these grass-roots organizations have varying levels of effectiveness and are 


only as good as the neighbor volunteers that manage them.  Without a doubt, 


these are wonderful organizations that should be encouraged and supported but 


generally are not replicable or scalable in a manner that can be relied upon 


from a broader public safety perspective. 


o Off-the-Shelf Alerting – Residents are reaching out and grabbing home-based 


alert and warning systems and trying to tie them into local fire department 


systems in various ways.  This is an effort to supplement current mobile, TV, 
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phone-tree and other public alert/warning-based solutions that aren’t reliable in 


many active wildfire scenarios. 


 


• Diffusion of Responsibility – Stakeholders across the State are doing fantastic work 


but without clarity in terms of who owns what.  Cal Fire, IOUs, local government 


agencies, Fire Departments, etc. are all pointing at one another as to who is 


responsible for wildfire education/prevention, alert/warning standardization and 


vegetation management with equally conflicting information provided to residents.   


 


• Funding Availability Driving Tactics - One of the biggest consequences of the lack 


of California State Strategic Plans around wildfire mitigation and recovery/resiliency 


is that local governments are then letting funding guidelines drive divergent and 


disconnected tactics.  Counties and cities get a few dollars here for a few sirens or 


mobile alerts, get a few dollars there for a wood chipper program approximating 


vegetation management and don’t have the subject matter expertise to develop 


repeatable/scalable tactics or strategies.  This is no criticism of these local agencies, as 


no local government agency could drive these solutions on their own.  It is a strategic 


imperative that the State of California drives the strategy and then funds “technical 


assistance” initiatives to provide local agencies with the guidance on how to 


implement these strategies at the local level.  Of course, there will be push-back for 


“local control” but this is not like other issues where the benefits of local control 


outweigh the need for cohesive strategy.  Indeed, having situational awareness and a 


common operating picture are cornerstones of any emergency preparedness plan.  The 


scale and speed of climate change and wildfire impacts means that this lens and locus 


of control needs to be lifted to the State level.  Yes, there are variations in deployment 


and management tactics that depend on rural vs. urban and other population 


characteristics but the strategy should drive and limit these variations substantially 


more than with other initiatives.  I urge the Commission to consider this type of 


approach. 
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The good news is that there are unique on-the-ground conditions within our communities 


that could be leveraged to drive consensus, share resources and implement the 


comprehensive solutions we need around wildfire preparedness.  Indeed, communities 


like those within Sonoma County have pulled together to support each other and there is 


a general understanding that we rely on each other for public safety particularly during 


these types of disaster events.  There is general agreement that could not have been 


reached before the wildfires hit these communities that fire safe communities require 


structural hardening, vegetation management practices and other measures.  Specifically, 


we have all sectors within our communities (business, government and nonprofit) with 


aligned interests and motivation to support big long-lasting changes.  This represents a 


window of opportunity for the Commission that I suggest they leverage to further this 


wildfire agenda.  Consider the following social, political and financial dynamics: 


 


1. Public Commitment and Motivation – Recent wildfires provide strong personal 


motivation around family safety that is tied to a high propensity for action around 


new public safety initiatives 


2. Business Community Motivation – The same wildfire prevention and 


alert/warning initiatives that protect residences also serve to mitigate business 


asset risks and employee turn-over due to wildfire related cost-of-living increases 


or personal safety concerns (insurance scarcity, reduced tourism/investment, etc. 


are also business risk factors). 


3. Political Viability for Action – Our local and State politicians have a greater 


chance of enacting progressive legislation and passing ordinances due to #1 and #2 


above.  Additionally, broad public support exists to tackle these issues across the 


political spectrum due to the breadth of at-risk communities across the State.  In 


this polarized political climate, wildfire mitigation may be one of the few 


remaining bipartisan issues. 
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Figure A: Environment Ripe for Big Changes 


 


This alignment creates the opportunity to create what renowned Business Strategist and 


Author, Jim Collins calls Big, Hairy, Audacious Goals (BHAGs).  Setting large goals 


galvanizes resources and keeps stakeholders motivated to achieve great things.  If ever 


there was a time for this type of prioritization of lofty goals, it is NOW.  The strategy 


objectives below need to be measurable and all in alignment towards dramatic reduction 


in wildfire risks and the overall solutioning of our climate change agenda. 


 


II.  Strategic Planning, Wildfire Mitigation, Cost and Recovery 


 


As a party to motions before the California Public Utility Commission (CPUC), I have 


made many recommendations for improvements to the proposed Investor Owned Utility 


(IOU) Wildfire Mitigation Plans (WMPs) that I will also include in these comments to 


the Catastrophic Wildfire Cost and Recovery Committee.  It is important for this 


Commission to understand that the current wildfire “plans” proposed by the IOUs are 


neither strategic nor measurable in any meaningful manner and will not provide the 


safety and security we need for our energy grid.  It is my hope that the next iteration to 
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these IOU “frameworks” posing as “plans” incorporate the following attributes so they 


can start to become the type of strategic documents we so urgently need:  


 


1) Metrics - Specific performance-based risk mitigation metrics need to be 


incorporated from each Electric Utility.  Moreover, these metrics need to be 


able to be independently and scientifically verified and tied directly to the 


reduction of wildfire ignition and propagation. 


2) Accountability – Scorecards, Quality Control Plans and assessments tied to 


financial incentives and penalties for performance in wildfire risk reduction 


need to be actively incorporated so that the CPUC can enhance their oversight 


responsibilities.  These recommendations come with the understanding that 


reimbursement from ratepayers should only be done when utilities provide 


“safe and reliable” service and meet the prudent manager standard.  These 


measures would define those standards in a more substantive way and 


therefore well within California State guidelines, statutes and the CPUC 


mission. 


3) Process Improvements – Identified and verifiable streamlined processes that 


speed up the self-identified bottlenecks of the Utilities should be set including 


but not limited to R&D, testing/deployment timeframes and for system safety 


improvements. 


4) Innovation – The formation of think-tanks and inter-disciplinary taskforces 


that demonstrate collaboration across utilities and represent a significant 


increase in active collaboration with other industries where adjacent 


technologies and transferrable processes could improve key cycle-times and 


wildfire risk mitigation. 


 


If these focus areas are incorporated into the current frameworks in a manner I describe 


in later sections of this document, I believe they could serve as strategic documents to 


move us forward.    I would also expect that if these plans are developed in this way, the 
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CPUC as a regulatory and oversight body would have additional abilities to provide 


oversight and public assurances regarding increased wildfire risk mitigation. 


 


However, if despite the best efforts of myself and other parties to improve these plans, 


they remain close to the state they are in now, I would wholeheartedly recommend that 


they not be supported by this Commission, not be approved by the CPUC and face the 


legislative consequences of this given SB901.  Anything close to the current state of these 


plans, would represent a step backward and not a step forward in risk mitigation.  These 


plans currently serve as more Financial Risk Avoidance Plans for the electric utilities 


than they serve to increase public safety.  If not substantially improved, regardless of 


stipulations by parties and the CPUC, these plans will be pointed to by IOUs as cover 


when the next utility ignited wildfires occur.  As is, each plan provided to the CPUC by 


each and every Utility is now a watered-down subset of internal plans where they are 


willing to invite some limited scrutiny and oversight.  Given that, holding electric utilities 


to account based on their internal plans would be far better than relying on the proposed 


insubstantial plans for wildfire risk mitigation and public safety. 


 


Overall, the most critical component of any strategic plan is an overarching measurable 


goal that drives accountability.  This may sound like an obvious statement but it is the 


primary component that is most lacking from these plans which is why the CPUC will 


find it difficult to incorporate any type of accountability into the plans in their current 


form.  Goals are supported by things like objectives, milestones, tactics and tasks.  


However, without this overarching measurable goal we are left with disconnected 


activities that may or may not achieve the goal of substantial reduction or elimination of 


utility caused wildfires. 


 


If any IOU cannot or in most cases will not indicate this specific risk reduction ratio for a 


particular activity in question, it should be stricken from the proposed plans.  There is an 


adage that is used in every other industry where competition drives success and that is 
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“you cannot manage what you cannot measure”.  I will dive deeper into this concept in 


the “performance metrics and monitoring” section of this document but I ask that you 


keep in mind the salient question of “what is the measurable wildfire risk mitigation 


achieved through this activity?” in each and every section of these plans. 


 


III. Risk Analysis and Risk Drivers 


 


The risk analysis provided by the IOUs in their submitted “plans” is flawed in a number 


of ways.  The primary flaw is that this risk analysis is not based on risk ratios and 


probabilistic risk assessments.  In section 3.7, page 35 of the PG&E plan, they expound 


upon the virtues of this “Use of Probabilistic Risk Assessment” and go into great detail 


about how they “leverage the rigorous modeling” and “state of the art analysis 


methodologies”. However, after inquiring about this work through a data request they 


responded with no additional information only to say “PG&E is in the early stages of 


working with UCLA on wildfire probabilistic risk assessment”.  I requested that 


unsubstantiated and apparently immaterial assertions such as this be stricken from their 


Wildfire Mitigation Plan as apparently to date it has played no part in their Wildfire 


Mitigation Planning.  That said these, risk ratios and this type of probabilistic risk 


mitigation is exactly what needs to be the basis of these plans.  In the absence of this 


scientifically based risk mitigation the following poor substitutes have been offered by 


the IOUs and provide no basis of accountability: 


 


1. Anecdotal/Non-Statistically Significant Data Points – The IOUs primarily point to 


investigations after wildfires occur as the basis of their plans.   As an example, PG&E 


bases it’s risk assessment primarily on a total of 414 events over the 3-year period 


from 2015 to 2017.  In no way is this a prudent scientifically based way to develop a 


risk mitigation approach or the correct way to prioritize risk drivers in a system as 


large and complex as the PG&E grid.  Similarly, they point to “property owner 


objections” in the plan as execution risks for tree trimming and pole 
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maintenance/replacement but these objections represent less than 1% of these 


categories of potential risk. 


 


2. Reliance on Outdated Analytics – Rather than looking to adjacent industries like 


within the technology sectors, where there are significant advances due to competitive 


pressures there is an over-reliance on outdated analytical methodology.  As an 


example, the PG&E plan relies upon the “Fire Index Areas (FIA)”.  These indices 


were developed in 1959 and haven’t been updated since the 1960s.  Use and reference 


to these types of frameworks as the basis of risk analysis is misplaced.  One proof 


point here is the recent Camp Fire in which PG&E’s own statement indicated “The 


Camp Fire did not start in any of the Fire Index Areas”.  Maybe, applying an index 


from 1959 doesn’t point to locations of fires in 2018?  Landscapes, forestation and 


urban development has changed a lot since 1959, so why is PG&E still using these 


indices?  I suspect that this lack of updated analytics and associated indices are one of 


the many contributing factors that led PG&E to misdiagnosis and miscalculate the 


risks leading up the Camp Fire.  


 


3. Use of “Common Bowtie Risk Methodology” – The IOUs point to this methodology 


a good bit as a basis of their plans and yes this methodology is common but the use of 


this in these plans is uncommon and incomplete.  Typically, the center of the bowtie 


is a risk event or intervention like a wildfire.  On the left side of the bowtie are the 


specific drivers and on the right side are typically reactive risk recovery/mitigation 


measures, reactive controls and escalation controls.  The utility proposed bowties look 


more like side-ways neckties because these right-side mitigation measures are 


surreptitiously absent.  As an example, please refer to the PG&E plan (figure 2 on 


page 21).  Where is the right half of the bowtie?  Yes, there are “consequences” there 


like burning my house down but where are the reactive risk drivers and why is this 


important?  After the October 2017 fires PG&E spent a lot of time patting themselves 


on the back for putting the lines right back where they were very quickly.  Putting 
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lines back the same way that caused the wildfire in the first place is risk mitigation?  


If they had developed this right half of the bowtie, perhaps they would have a strategy 


post-incident for mitigating future wildfires.  The aftermath of these electric utility 


caused disasters also provide unique windows of opportunities to build wildfire 


mitigation from the ground-up into the system.  As an example, two of the primary 


hurdles to undergrounding in the Wildlife Urban Interface (WUI) is securing the 


utility easements and the post ground repair after the lines are buried.  If PG&E 


wanted an easement to underground lines across my lot after my home was burned 


down and the land was vacant, it would be fine.  After I rebuild and landscape, this is 


not so easy.  Should you underground lines before roads are redone with FEMA funds 


and avoid the cost of repaving?  Makes sense if you have the right half of that bowtie.  


Maybe while IOUs are removing downed trees and other vegetation you can put the 


line below these burned trees rather than put the lines right back where they add risk 


to the system and communities (see figure B below and the circled controls missing 


from the IOU plans). 
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Figure B: Applying Risk Mitigation Ratios to a Risk Mitigation Plan 


 


So, we can see from this assessment that the IOU Wildfire Mitigation Plans have 


incomplete and misleading identification of risk drivers.  Unfortunately, often our local 


post-wildfire risk analysis is similarly flawed.  Specifically, we have chosen to prioritize 


short-term rebuilding incentives over longer-term wildfire risk mitigation.  As I described 


in the earlier section, we have windows of opportunity each time these catastrophic 


wildfires hit to rebuild in a way that incorporates infrastructure hardening, fuel breaks, 


fire breaks, landscape standards, etc. but choose to instead provide building permit 


processes and recovery initiatives that make it easier rather than safer for homeowners to 


rebuild.  There are many consequences of this but one important financial consequence is 


that we have furthered insurance scarcity risks for our communities.  The following 


equation helps to illustrate this point in the aftermath of the Northern California fires of 


2017: 


 


 
Figure C: Post-Wildfire Financial Equation 
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Now, these ever-increasing insurance scarcity issues coupled with looming exponential 


increases in electricity costs should be the only financial motivations we need to set and 


accomplish big, hairy, audacious goals within this Emergency State of California.  Even 


if you don’t see the other impacts of climate change that are as clear as day (when days 


aren’t filled with smoke) these financial impacts are here before us now.  Whether you 


are a business leader, elected official, nonprofit executive or just a resident like me, we 


have all the motivations we need to pull together and get this done for the long-term 


safety and security of our businesses, our communities and our families. 


 


IV. Proposals in Support of Recovery and Resiliency Strategy 


 


There are two general paths that we can take on our “road to recovery”.  One path 


involves furthering disjointed tactics with subjective measures that approximate real 


strategy.  This path will add to the “diffusion of responsibility” and lack of accountability 


I described earlier.  The other path allows us to establish measurable goals and objectives 


and a future for our children that includes some added levels of safety and security.  Of 


course, the decision here seems clear but if we don’t actively pursue and commit to this 


path (Figure D: Option B) we will default to current state and business-as-usual 


processes.  Consider the following overview of these paths: 
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Figure D: Paths of Travel on the “Road to Recovery” 


 


 


Unfortunately, the proposed “Wildfire Mitigation Plans” currently proposed by our 


Electric Utilities will take us down Path A if we don’t course correct.  The “strategies” 


and programs currently outlined in these proposed IOU plans do not convey or respond to 


the urgency of our times in relation to the ongoing wildfire risks.  On the whole, the 


proposed strategies can be categorized as MORE of the SAME.  On the whole, recloser 


operations, vegetation management, inspections, system hardening and situational 


awareness are the same tactics that have been leveraged for at least the last 20 years upon 


an energy grid that hasn’t really been innovated in the last 100+ years in any significant 


way.  This “more of the same” strategy needs to be replaced by innovation, collaboration 


and accountability tied to performance metrics (Figure D: Option B). 
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I would suggest to the Commission that despite the lowered ratings of our IOUs and the 


bankruptcy of our largest Utility, the impediments to these strategies are NOT financial.  


If anything, these increasing financial pressures should make corporate changes in 


strategy much more aligned with the public safety goals.  I would submit to the 


Commission the following recommendations for new strategic directions for our IOUs to 


ensure we move forward to match the public urgency with urgent collective action: 


 


1. Formation of New R&D/Testing Thinktank – What has been described by the 3 


major IOUs as an execution risk is a lack of testing resources and a backlog of 


new technologies that are untested (laboratory, manipulative and controlled 


experiments).  Fortunately, we have a model for electric innovation that just needs 


to be dusted off.  Thomas Alva Edison formed Edison Laboratory for innovation 


back in the late 1800s in Menlo Park, New Jersey.  I recommend that we form a 


new thinktank with that same innovative spirit a little closer to home (maybe 


Menlo Park, California).  There are different types of less formal R&D 


collaborations described in the submitted IOU plans.  However, through 


leveraging the collective resources across the utilities, we could spur a new wave 


of innovation around the safety of our energy grid given the increasing threats of 


climate change and wildfires.  I would recommend a contract be established within 


3-months that provides a mutual aid agreement across IOUs and includes Subject 


Matter Experts (SMEs) from Universities and other research/testing leaders from 


our high-tech industry.  Specific measurable goals and objectives should be tied to 


this effort including identifying new technologies to mitigate wildfires and 


exponentially increasing testing timeframes. 


 


2. Leverage Adjacent Technologies – Given that we have roughly the same energy 


grid as we did when the buggy whip was the primary means of reducing cycle-


time, I suggest we look outside the electric utility industry to augment ideation.  


Specifically, there are High Availability (HA) and Disaster Tolerant Solutions 
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being improved and innovated within companies that are motivated by competitive 


pressures (HA focused companies like Veritas as well as larger players in this 


space like HP, Oracle, IBM and SAP).  These failover technologies may be able to 


augment/improve recloser functions and other systems/processes.  Similarly, there 


are telemetry devices and processes in adjacent industries that could be applicable 


for the types of wildfire risk mitigation we need.  The types of inspections 


described by the IOUs is similar to an inspection done when a mechanic lifts up 


your hood to check engine functions in your old ’57 Chevy.  Now, they have these 


devices that check the health of your car with innovations like a “check engine 


light” and things that indicate “low tire pressure” and other sensors throughout 


your car’s system.  Similar telemetry devices are also used to check system health 


across server farms and in large geographically decentralized and complex 


systems.  I recommend that the CPUC consider including incentives for these 


types of collaborative efforts to address increasing wildfire threats.  


 


3. Mutual Assistance Agreements for Implementation – There has been a very 


effective Mutual Assistance agreement (GO 166, standard #2, standard #4) 


between the IOUs for restoring power after disaster.  Given the urgency created by 


utility caused wildfires and the self-identified staffing/labor shortages as execution 


risks, I recommend that the CPUC ensure the formation of mutual-aid agreements 


for pre-disaster wildfire mitigation and include those provisions in these proposed 


IOU plans.  The same collaborative efforts and resource alignment that brings 


power back after a disaster should be leveraged to roll out the wildfire mitigation 


and system hardening safeguards.  Economies-of-scale enabled by these 


agreements, if leveraged properly, might actually reduce the costs to IOUs and 


reduce deployment cycle-times.  I recommended that this Commission support the 


formation of these mutual assistant agreements as part of GO 166 within the next 3 


months. 
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4. Timeframes – The clearest indication that the urgency of wildfire mitigation is 


not reflected within these IOU plans are “timeframes”.  Moreover, the use of 


timeframes within these plans does not seem to drive the type of accountability we 


need.  As example, table #3 on page 15-16 of the PG&E plan has hard and fast 


deadlines like “within the next 5 years” or “more than 5 years”.  Where are the 


milestones and implementation dates?  I would suggest that we get specific dates 


for specific actions built into these plans.  I would ask that target dates that don’t 


pinpoint a target timeframe to the month of implementation be stricken from the 


IOU proposed plans. 


 


5. Equitable Service Delivery – Although there is a mandate by statute that “no 


public utility shall establish… unreasonable differences in service between 


localities and classes of service”, there seems to be plenty in these plans that 


should be examined to ensure this equity.  I attended the Northern California 


Community Meeting around the effects of de-energization on vulnerable 


populations back in January and it is apparent that there is a lack of coordination 


with organizations serving individuals with disabilities.  There also seems to be a 


reluctance to address the very real issues that disproportionately effect individuals 


with disabilities and low-income populations within these plans.  I would 


encourage the Commission to ensure these plans include tangible provisions for 


outreach and collaboration with these communities.  The Americans with 


Disability Act (ADA) was often met with opposition from business leaders 


decrying the undo hardships this would put upon businesses large and small.  


Now, it is seen that these same provisions that add parking, ramps and other 


tangible improvements in addition to helping these populations also help all of us 


at different times in our lives when these accommodations are helpful.  Similarly, 


consideration of how we mitigate wildfire risks for these populations will benefit 


all of us and needs to be specifically addressed within each section of the plan.  As 


I read these plans, I am concerned that we are creating a situation where my 
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neighbors that live in affluent areas and can afford backup generators, solar panels, 


batteries, etc. will get one class of service, and those neighbors who have less 


financial means will get a different and much lower class of service.  Figuratively 


and literally, a class of service that leaves them in the dark. 


 


Beyond these strategic gaps and deficiencies in these proposed IOU frameworks, there is 


a general lack of coordinated strategy around two key initiatives: 


 


1. Vegetation Management - practice of manipulating the species mix, age, fuel 


load, and/or distribution of wildland plant communities within a prescribed or 


designated area in order to achieve desired results and mitigate wildfires. It 


includes a number of tactics including but not limited to prescribed burning, 


grazing, chemical applications, biomass harvesting, and any other economically 


feasible methods of enhancing, retarding, modifying, transplanting, or removing 


the aboveground parts of plants. 


2. Structure Hardening - taking steps to reduce the risk of wildfire caused ignitions 


and spread of fires throughout a structure by building or retrofitting structures with 


known scientifically proven best-practices to mitigate fire ignition/propagation 


 


The difficulties in forming a cohesive strategy for vegetation management across 


stakeholders is primarily due to a strategic pitfall described by Jim Collins as “the 


tyranny of the OR”.  Too often we are debating among subject matter experts (SMEs) 


whether we should have drought tolerant plants, fire resistant plantings, reduce evasive 


species or protect our watershed.  Different factions argue the merits of biofuels vs. 


logging vs. prescribed burns.  Of course, the answer is not an “OR” but an “AND”.  We 


need to be more prescriptive in how and where we apply different tactics and priorities.  


Consider the following example of how zones might be identified through the 


collaboration of SMEs across industry and within different scientific fields: 
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Figure E: Targeted Land Management Approach Example 


 


Of course, these zones would be determined by the application of existing environmental 


studies and known fire patterns.  They could be revisited on an annual basis for further 


refinement and adjustments based upon the facts on the ground.  What is important now 


is that we establish a baseline with this more prescriptive approach rather than the one-


size-fits-all incentive programs for water conservation OR fuel management currently 


employed.  Through these efforts, we could create incentive programs for large land 


owners (vineyards, golf courses, farms, etc.) to facilitate natural fire breaks and fuel 


breaks.  Consider the following example: 
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Figure F: Example of Intrinsic Fire Breaks/Fuel Break Approach with Incentive Programs 


 


Of course, many of these large land owners already receive breaks on water bills and 


other business incentives but these types of incentive programs could even be created for 


the average homeowner within these zones to help protect communities.  With the right 


financial incentives, landowners will do the right thing to support these breaks where 


known fire patterns like the Santa Ana/Diablo Winds exist.  After all, these measures 


protect their business interests as well. 


 


Similar to how we could create incentive programs for vegetation 


management/stewardship, we could also create incentive programs for structure 


hardening in these areas and throughout our communities that face increasing 


susceptibility to wildfires.  Creating these incentive programs in collaboration with the 


insurance industry will be key to ensuring insurable homes and businesses throughout our 
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communities.  I would suggest the Commission create a working group of fire science 


experts within our insurance industry and public policy agencies to create these 


programs.  The following is an example of the type of model that could be created: 


 


 


Figure G: Example of Best-Practice Model for Structure Hardening/Defensible Space 


 


This type of model where we combine collaboration with insurance industry and 


certification/incentive-based programs could create some big wins for our communities.  


The County of Boulder Colorado has a successful model that involves certification and 


collaboration with individual insurers in the area.  I suggest we take best-practices within 


this and other models like our home-grown energy efficiency programs in the State of 


California to create a scalable model that can grow and adapt with the climate change 


factors we face.  Public/private partnerships should be formed around these models to 


help offset any start-up costs.  As an example, consider a point-based system around 


known and widely accepted home hardening best practices: 
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Figure H: Example of Home Hardening Point-Based Incentives 


 


This type of program needs to be designed and structured by the State of California, 


managed by local government and supported by private and nonprofit organizations.  


Yes, our private sector is ready, willing and able to support this type of model with 


sponsorships, material/product donations and other resources.  Many nonprofit 


organizations are well positioned to support this type of program particularly for the 


disproportionately vulnerable populations within our communities.  However, only our 


local government agencies are in a position to manage and execute this type of program 


and only the State of California can design and lead this type of effort.  I believe that this 


type of program if designed and implemented effectively by the State could be the type of 
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infrastructure program that would create jobs and spur innovation. Perhaps this could be 


an extension of a green jobs program or similarly situated effort. 


 


That said, comprehensive programs such as these need to include carrots and sticks.  


These incentive-based carrots need to be there to encourage homeowners/landowners to 


go above and beyond State building/vegetation management standards.  The State of 


California still needs to incorporate more home-hardening, fire-wise landscapes and land 


management standards within building codes, land use and in other ways that have 


financial-based sticks to ensure wildfire mitigation and preparedness throughout the 


State. 


 


V. Alert, Warning and Emergency Preparedness 


 


The Electric Utility Wildfire Mitigation Plans submitted to the CPUC and associated 


plans for de-energization (aka Public Safety Power Shutoff) were woefully deficient 


when it comes to emergency preparedness.  They describe a great many unmeasurable 


emergency responses but largely do not address the necessary alerts or wildfire mitigation 


in any substantive way.  One reason for this lack of focus on wildfire risk mitigation with 


the restoration of power is that the primary metric indicated in these plans during this 


process is Estimated Time of Restoration (ETOR).  Above all else, it is the speed of 


restoration which is the measure of success.  This is wrong headed and is designed to 


provide short-term favorable satisfaction among customers while sacrificing long-term 


safety and security.  As a fire survivor from the October 2017 wildfires, I can tell you I 


would have felt much better about rebuilding if PG&E took longer to restore power and 


explained that they were mitigating risks of future fires.  These strategies need to be in 


place before fires occur and communicated to customers in the aftermath of the fires so 


they understand that delays in power restoration are directly tied to system improvements 


for safety. 
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Similarly, the Company Emergency Response Plans (CERP) submitted by IOUs seem to 


be activity-based rather than performance-based.  As an example, the PG&E plan (section 


5.1.1, page 118) goes into “conducting meetings”, “reviewing disasters”, “preparing 


after-action reports” and “conducting exercises” but the outcomes or increased 


performance achieved through these actions are not measured, not managed and not 


described in these plans.  I recommend that these performance-based measures be 


included in these plans.  If none exist for a particular activity there is no need for the 


IOUs to list them.  All of these activities only matter to the extent that they increase the 


readiness/performance during emergencies and mitigate wildfire risk. 


 


Similarly, there is significant real estate in these IOU plans discussing communication 


strategies and compliance with General Order (GO) 166, Standard #4.  There is a list of 


all the communications conducted by the IOUs including website, customer contact 


mailers, advertising, social media, news stories, public notices, fact sheets and handouts.  


None of these activities are performance based.  It would not matter if an IOU did 


mailers, email campaigns or a Super Bowl ad.  What is important is the effectiveness of 


the communications.  Specifically, did these communications drive awareness for 


customers and provide education for what to do during an emergency.  I have requested 


that performance metrics be incorporated into GO 166.  This can be accomplished 


through customer surveys around awareness of emergency protocols as well as other 


common measures of customer communication effectiveness including focus groups, 


click-through rates and email open rates.  Currently, this General Order defines the 


number of inspections due and outstanding from each utility but includes nothing 


regarding the measured targets or performance goals related to those inspections. 


 


As a fire survivor, I can tell you that one post-disaster area that is extremely important is 


transparency and flow of information in the time period from about 1 to 6 months after 


the incident.  During this time, residents are weighing methods for rebuilding their 


communities and should be actively engaged in post-fire processes including the 
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restoration of power.  I made several inquiries to PG&E asking for information about 


undergrounding lines in my community and none of that information was provided with 


transparency.  Working together with community members can provide long-lasting 


improvements in wildfire mitigation efforts while improving IOU relationships with 


customers.  In section 5.1.3.3 PG&E indicates “PG&Es revised Emergency Consumer 


Protection Plan does not discuss access to utility representatives”.  I would recommend 


that all utilities build up this part of their plans with defined tactics that improve post-


wildfire communication channels with customers. 


 


The Commission on Catastrophic Wildfire Cost and Recovery should also consider 


communication standardization around wildfire preparedness education, alert and 


warning within their scope.  This should include short-term and long-term objectives 


given the current state of our alert and warning.  Specifically, I recommend that an IOU 


mutual-assistance agreement be formed to administer a competitive bidding process, 


evaluate existing products and deploy an alert and warning system that can communicate 


de-energization events as well as wildfire alerts.  There are low-cost, telemetry-based 


alert/warning devices and systems that could be leveraged and mounted on IOU owned 


poles or elsewhere to accomplish this.  These systems can be customized to send 


notifications to residents in particular geographies and can also serve the dual-purpose of 


alert/warning when a utility caused wildfire occurs. 


 


Moreover, these alert technologies have advanced in such a way where they do not 


resemble the sirens of old.  Low-cost devices ping each other silently for testing, provide 


granular-level geographic alerting and have low-profile designs that would not impede 


electrical component performance or lineman safety for operation or maintenance.  


Selfishly and given that my family and I ran through flames in the wildfires of October 


2017, I find this dual-purpose technology appealing.  One might call this type of solution 


a “win-win” for both IOUs and the residents of the State of California. 
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Now, I understand that this may seem too bold or too ambitious.  However, this is not the 


time for half-measures nor a time to retrofit misaligned communication tactics to these 


types of time-sensitive public safety alerts.  How many IOU caused wildfires will it take 


to prompt these urgent actions?  I am requesting that contracting guidelines and a Request 


for Proposals (RFP) be established to seek competitive bids for this type of solution.  I 


am confident that the Wildfire Commission, CPUC and the IOUs will find an effective, 


low-cost solution among the many alert/warning technology and system-integration 


companies.  Given the right amount of urgent leadership, such a solution could be 


developed and implemented within the next two years. 


 


While SB 833 is a good step in this direction, it still leaves us without a cohesive 


approach.  As I stated earlier in this document, the locus of control needs to be with the 


State of California and this legislation still leaves too much control in the hands of local 


agencies that are generally ill-equipped to manage these alert processes.  Evidence of this 


can be seen in our current state of alerts across the State.  In the interim, we need to 


standardize our existing alert messages.  The hodgepodge of alerts as described in the 


“current state” section of this document needs urgent attention in preparation for the 


upcoming wildfire season.  Baseline metrics need to be established and standardized 


alert/warning messages need to be established that can fit into current systems and 


processes.  The current alerts from local municipalities are often equivalent to shouting 


“fire” in a crowded movie theater without any other direction. 


 


Ideally, these communications would include specific actions but should at least have 


basic information that a father like me could use to make personal safety decisions for my 


family.  Even if the fire is 5 miles away from my home and local officials don’t feel like 


evacuations are necessary, they should at least communicate basic information so that I 


can prepare accordingly and maybe instead of going to bed, we will take a family road 


trip as a just-in-case measure.  Consider the following as examples of basic information 


that could be standardized: 
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Figure I: Examples of Standard Wildfire Alert Communication Measures   
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If measures similar to these were adopted along with State messaging standards for 


existing mobile-based alerting, the following could be positioned and provide big near-


term wins for residents: 


 


 


Figure J: Examples of Standardized Alerts if Metrics are Aligned 


 


Of course, the geographic reach of these messages per incident could be left at the 


discretion of local officials with perhaps some level of State standardization.  It is 


important to note that regardless of whether I am living in a rural, suburban or an urban 


environment there is basic information that is universally helpful for me to understand 


and prepare for wildfire emergencies.  These types of messages would be crafted and 


standardized by communications experts and emergency response leadership.  Of course,  


there is likely to be some healthy debate about exactly what metrics and how each of 


these communications should be phrased.  That said, if we get 3 standards set or 20 


standards set, it would be better than the current state of no standard alert 


communications and a hot mess of random messages. 
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Unfortunately, a side-effect of the current state of alerting is that residents opt-out of 


alerting or learn to mistrust the messages and the agencies that send them.  These short-


term fixes while we work toward the longer-term alert/siren-based systems and processes 


could produce the following types of reactions from residents: 


 


 


 


 


VI. Performance Metrics and Outcome Orientation 


 


So, all of the above recommendations and suggestions for the Commission to consider 


are certainly broad-stroke proposals that require further development and refinement.  I 


propose them in the hopes that these can be developed, combined and used to augment 


other programs and initiatives around wildfire preparedness.  That said, none of these 


proposals or any other proposal should pass by the Commission without measurable 


performance-based metrics focused on outcomes and tied to financial incentives and 


penalties. 
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I state this knowing that driving this type of accountability is no easy task.  There are 


plenty of political pressures applied from many stakeholders pushing for activity-based 


measures masquerading as performance outcomes or subjective-based accountability.  


This allows many to claim “success” based on resource counts and busy work that may or 


may not effectively or efficiently produce outcomes.  Often, the number of resources 


(dollars, personnel, pieces of equipment, etc.) is a substitute for performance outcomes.  


Some of the excuses for not driving towards these types of Total Quality Management 


(TQM) objectives are that these issues are too complex with too many variables.  Imagine 


if we applied that logic to other complex systems like health care, financial markets or 


nuclear reactors.  What outcomes might be produced? 


 


So, I urge the Commission to bake these measurement practices into all plans and 


programs associated with these critical wildfire issues.  These measures must then be tied 


to real financial consequences for all stakeholders.  Yes, it would be nice to assume that 


given the urgency of our times all stakeholders would be singularly focused on public 


safety and the health of our planet. However, wishful thinking is not a worthwhile 


strategy.  In the following, I will describe the recommendations I made regarding 


measurement standardization for our IOUs but these principles and practices could and 


should be applied to all stakeholders serving to provide wildfire preparedness and real 


sustainable recovery and resiliency for our communities. 


 


Yes, the Electric Utilities made an extra effort in their plans to make sure that no metrics 


were introduced that could produce any level of accountability to the CPUC or their 


customers.  Unless there is significant improvement in this part of the IOU proposed 


plans, I recommended that the CPUC not approve these frameworks.  By definition, these 


submittals by the IOUs are not “plans” because they do not contain measurable goals and 


objectives that impact wildfire risk reduction.  The following activities listed in the 


Wildfire Mitigation Plans only matter in as much as they actually contribute to risk 
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reduction.  None of the following activities in the IOU plans currently have associated 


risk reduction ratios (RRR) identified: 


 


a. Operational Targets – Number of Reclosers SCADA Enabled 


b. Inspection Targets - Transmission and Distribution Structures and Substations 


Inspected, Quality of Transmission and Distribution Inspections 


c. System Hardening Targets and Indicators – Miles of System Hardened, 


Quality of the Miles of System Hardening in HFTD Areas 


d. Vegetation Management Targets – Miles of Enhanced Vegetation 


Management Work Completed, Completion of Drouth and Tree Mortality 


Patrols, Completion of Drought and Tree Mortality Work, Quality Assurance 


Results in HFTD Areas 


e. Situational Awareness Targets – Weather Stations Installed, High-definition 


Cameras Installed 


 


So, none of these tactics above are quantified in any way as a measure impacting overall 


risk mitigation in the system.  As an example, PG&E touts what appear to be major 


successes in their plans on Table 1, page 3 indicating an 880% increase “circuit miles of 


tree wire projects” which sounds impressive until you realize that this represents ~0.11% 


of the lines.  They go on and call out some very big numbers like a 235% increase in 


vegetation management but leave it up to the reader to do the math and realize this is 


0.375% of “potential trees to either grow into or fall into the lines” (page 19 of their 


plan). There should be no “e for effort” reward here.  No other industry would have these 


types of activity metrics to measure risk reduction.  The IOU RAMP Reports also do not 


address this in any meaningful way.  Without the work to tie these activities to overall 


risk reduction there is no risk mitigation plan here.  If you cut down one tree or you cut 


down 1 Million trees is not the point of risk mitigation.  The only pertinent question here 


is the percent of wildfire risk mitigation achieved through this effort.  Yes, there are very 


definable scientifically-based metrics and it is important that we put a stake in the ground 
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and incorporate these in the IOU mitigation plans.  All of the utilities have risk 


management and quality assurance departments that are well versed in the translation of 


scientific data into reportable and verifiable quality plans.  If not, they should go contract 


those resources and apply them urgently to these issues.  One applicable methodology for 


developing these metrics is as follows: 


 


 


Figure K: Applying Risk Mitigation Ratios to a Risk Mitigation Plan 


 


Through applying this type of methodology to all of the tactics and activities described in 


these plans, a scorecard then can be produced based upon the agreed upon measures.  


This will then enable the CPUC to tie actual risk mitigation metrics, to performance 


outcomes.  Then performance outcomes can be tied to ratepayer reimbursement to ensure 


the financial incentives necessary to drive accountability.  This direction is very much in 


keeping with the directive to provide “safe and reliable service” and the prudent manager 


standard.  If utilities are not mitigating wildfire risk then the services are not safe, not 


reliable and not reasonable so should not be reimbursed for those system improvements.  
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In this way, different thresholds can be set that provide financial incentives and financial 


penalties.  Based on the methodology outlined in Figure K above consider the following 


scorecard as an example of the type of accountability that could be built into the system 


and drive the type of wildfire risk reduction we need: 


 


 


Figure L: System-Wide Risk Mitigation Scorecard Example 


 


 


 







37 


 


 


Figure M: Category-Level Risk Mitigation Scorecard Example 


 


For certain, what is outlined above is only one general method to get to the type of 


measurable risk mitigation we need.  More specific and well-developed methodology and 


accountability scorecards need to be applied.  I would wholeheartedly support other 


wildfire risk mitigation methodologies and scorecards proposed by the IOUs.  However, 


any rational risk mitigation plan must have the following attributes none of which are 


currently present in the proposed IOU risk mitigation plans: 


 


1. System-Wide Risk Mitigation Ratios (RR) and Relative Risk Reduction 


(RRR) Metrics 


2. Quality Controls (QC) – Tools to measure wildfire risk as a component of 


quality 
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3. Accountability/Reporting Tools - scorecards, assessment scores, etc. 


4. Incentives - Ratepayer reimbursement based on risk mitigation in keeping 


with the prudent manager standard 


5. Baseline and Continual Improvement Plan – Risk ratios and associated 


tools once established go into a regular cycle of refinement based upon new 


data and analytics.  If these plans establish these baseline metrics, then the 


CPUC proposed annual plan review and approval process is perfectly 


situated to achieve this continual refinement of metrics, tools and reports. 


 


If these 5 attributes are not ingrained in these plans, the notion of what constitutes risk 


reduction is lost.  Consider what is described as “targets” within these Utility plans and 


you will see a long list of activities but very little of them approach measurable and 


verifiable targets.  The current IOU mitigation plans and ratepayer reimbursement is like 


me turning to my general contractor who is rebuilding my home and basing his progress 


payment on the number of 2x4s he moved around or the number of nails he drove.  None 


of this is important unless he is actually making progress and building my house to the 


current California Building Code which is full of building safety standards.  In fact, given 


that my home was in the Wildlife Urban Interface (WUI), standards mandate a class A 


roof, certain siding and defensible space.  My contractor won’t get his progress payment 


unless these standards are incorporated into the build.  Similarly, IOUs should receive 


ratepayer reimbursement when they meet system hardening and other wildfire mitigation 


standards. 


 


If risk mitigation metrics, accountability and the process improvements are built into 


these initial plans, then we have a strong baseline for future plan development.  Given 


this assumption, I recommended to the CPUC that future WMPs roughly align to the 


following 5-step process: 
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1. Identify New Risk Mitigation Activities – These plans would include the 


newly implemented components coming out of the proposed think-tank, best 


practices and other innovative risk mitigation tools and processes that are 


developed between now and the next WMP development cycle 


2. Develop New Risk Mitigation Metrics – Based upon #1 new risk mitigation 


metrics would be developed and defined in collaboration with all parties 


3. Revise Existing Risk Mitigation Metrics – Based upon any new findings, 


studies or assessments between now and the next WMP development cycle, 


risk ratios would be improved and included in plans to more accurately reflect 


new risk mitigation data points. 


4. Revise Accountability Scorecards – Scorecards and scoring methodologies 


would be revised and included in the plans based on #2 and #3. 


5. Revise Ratepayer Reimbursement Rates – Ratepayer Reimbursement Rates 


would be reassessed and aligned based upon the revised scorecards. 


 


That said, if measurable risk mitigation metrics are not incorporated into these IOU 


submittals and we are left with a “framework” and not a “plan” as described in my 


introductory comments, I suggest that the subsequent Wildfire Mitigation Plan (WMP) 


process begin immediately through the CPUC with the guidance of the Wildfire 


Commission on Catastrophic Wildfire Cost and Recovery.  As stated earlier, perhaps the 


lack of these performance-based/risk-ratio-based measures in the current plans is by 


design to extremely limit the ability of the CPUC to provide oversite.  More importantly, 


these targets by enlarge do not provide measurable risk reduction.  Of course, the main 


point from a fire survivor standpoint here is that I find no reassurance that my family and 


my community are any safer from the risks posed by the IOUs going forward then the 


night of October 8, 2017.  I have requested that the CPUC ensures that these plans 


include the components listed above as a baseline for future plans.  I am also requesting 


through these submitted comments that the Wildfire Commission on Catastrophic 


Wildfire Cost and Recovery ensures that all of the recommendations and initiatives 
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furthered by the Commission regardless of where they come from meet these types of 


performance-based standards tied to stakeholder financials. 


 


VII. Summary and Conclusion 


 


I very much appreciate the opportunity to put these comments forward for consideration 


by the Commission on Catastrophic Wildfire Cost and Recovery.  I hope these comments 


are seen as supportive of the Commission’s critical mission.  Many of my neighbors and I 


stand ready to plug-in, roll up our sleeves and work in support of the goals and objectives 


set by this Commission.  I encourage the Commission to promote and/or develop the type 


of inspiring and pragmatic strategic plan that can galvanize all stakeholders towards 


common goals and objectives.  Certainly, we have choices in how we will confront these 


wildfire and climate change forces.  Depending upon our relative success, our kids may 


have choices too but only if we set the strategic table in the right way.  I look forward to 


working with the Commission on this path towards recovery and resiliency.  


  


Dated:  


April 2, 2019  


Respectfully Submitted,   


 


William B. Abrams 


California Resident           


E-mail: end2endconsulting@gmail.com 
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 19 April 2019  


Response to Commission on Catastrophic Wildfire Cost and Recovery Request for Comment 


VIA ELECTRONIC MAIL 


Members of the California Wildfire Commission, 


Thank you for the opportunity to provide input in response to a request for comment from the public. We address specifically 
question “5. Miscellaneous, a. Do you have other recommendations for ways to reduce wildfire damage and costs that the 
Commission should consider?” We will also comment more broadly on what we consider to be omissions in the “Wildfires and Climate 
Change: California’s Energy Future” (“Strike Force”) report,1 based on our own experience and expertise.  


Over the past several months, we have been encouraged by progress that has been made in California with respect to analyzing the 
critical role that the state’s electric infrastructure will play in mitigating catastrophic wildfire threats moving forward. We are 
particularly heartened that public comment is being considered as a component of this plan.  


It is our view, however, that the primary outputs of this process that have been made publicly available to date -- including the 
Governor’s Strike Force report – largely fail to consider the important role that Distributed Energy Resources (“DERs”) can play in 
helping the state mitigate wildfire risk moving forward.  


While we support many of the incremental measures that have been proposed by the utilities and the Governor’s Strike Force, there 
is a consensus amongst stakeholders that the frequency and duration of utility Public Safety Power Shutoffs (“PSPS”) will need to be 
drastically increased in coming years. While no specific projections regarding the frequency and duration of PSPS events have been 
released publically to date, based on the Public Safety Power Shutoff Policies and Procedures released by PG&E in February 2019, 
ratepayers in certain areas of the State could experience over a dozen PSPS outages annually with average outage duration of 2- 5 
days. Moreover, concerns surrounding wildfire related liabilities could result in Investor Owned Utilities exceeding these projections. 
As Frank Wolak, Director of the Program on Energy and Sustainable Development at Stanford University told Utility Dive, “If I was 
running a utility, I would de-energize whenever there is any risk whatsoever of liability for wildfire damages.”2  This does not seem 
tenable for utility customers as wildfires increasingly pose a threat to electric service. 


As such, while California must continue working to mitigate risks surrounding electric grid related ignition events, it is equally 
important for the State to assist communities in preparing for the inevitability of extended electric outages.  In this respect, modern 
DER technologies can play a critical role in improving community resiliency. While DER technologies are briefly discussed in the 
Governor’s “Strike Force” report, they are not addressed in the context of improving community resiliency in the face of extended 
PSPS events. A robust discussion about DER technologies should most certainly be required with respect to the Governor’s stated goal 
of “making communities more resilient.”3 DER technologies have proven to be responsive, agile, and, because of their distributed 
nature, more easily isolated from the main grid. 


While many different types of DER technologies warrant evaluation as part of the comprehensive strategy required, clean energy 
microgrids will play an especially important role in ensuring that mission critical infrastructure can continue to operate in the face of 
PSPS events. Clean energy microgrids are an established technology. Based on a November 2017 microgrid report by Wood 
Mackenzie, there are 1,623 microgrids currently operating in the United States, with a total generating capacity of 3,197 MW. The 
report addressed California specifically, stating “California is expected to have increased deployments in future years given the August 
2017 announcement of $44.7 million in funds for microgrids, along with aggressive renewable and energy storage targets, a successful 
state incentive program (EPIC), and a number of large military bases and university campuses.”4  


                                                            
1 Strike Force report link here: https://www.gov.ca.gov/wp-content/uploads/2019/04/Wildfires-and-Climate-Change-California’s-Energy-Future.pdf  
2 From Utility Dive: https://www.utilitydive.com/news/the-hard-choice-californias-wildfires-have-forced-on-its-utilities-and-a/548614/  
3 Strike Force Report, page 2. 
4 See report here: https://www.woodmac.com/our-expertise/focus/Power--Renewables/microgrid-forecast-
h12019/?utm_source=gtmarticle&utm_medium=web&utm_campaign=wmpr_microgridh12019 and summary: 
https://www.greentechmedia.com/articles/read/microgrid-fossil-generation-continued-to-dominate#gs.6mr3uj  



https://www.gov.ca.gov/wp-content/uploads/2019/04/Wildfires-and-Climate-Change-California's-Energy-Future.pdf

https://www.utilitydive.com/news/the-hard-choice-californias-wildfires-have-forced-on-its-utilities-and-a/548614/

https://www.woodmac.com/our-expertise/focus/Power--Renewables/microgrid-forecast-h12019/?utm_source=gtmarticle&utm_medium=web&utm_campaign=wmpr_microgridh12019

https://www.woodmac.com/our-expertise/focus/Power--Renewables/microgrid-forecast-h12019/?utm_source=gtmarticle&utm_medium=web&utm_campaign=wmpr_microgridh12019

https://www.greentechmedia.com/articles/read/microgrid-fossil-generation-continued-to-dominate#gs.6mr3uj





2 
 


While widespread deployment of microgrids has yet to come to fruition in California--based at least in part on concerns regarding 
amount of time to develop, cost, scalability, and integration within the utility distributed infrastructure--we believe those issues are all 
solvable. In fact, we have found that, utilizing commercially available technology, it is absolutely feasible to design microgrid solutions 
that: 


• Can be installed in 10 -12 months, allowing systems that are planned now to be could be fully commissioned ahead of the 
peak 2020 fire season;  


• Are affordable for many C&I ratepayers with attractive long-term financing options available;  


• Alleviate most need for custom design and engineering, rendering scalability feasible; and,  


• Are installed behind the customer meter, enabling island-mode operations without utility distribution system reliance.  


We are confident that designing this type of microgrid system is possible because we are one of a number of companies that has 
designed and deployed such a solution. Because our system is built using common and standard modules, we can design, construct, 
and commission microgrids in less than nine months. Our company alone could deploy 25 megawatts of behind-the-meter systems 
ahead of the 2020 California wildfire season. With a microgrid, the host facility is able to operate up to 100% of peak electric demand 
for an extended duration. Unlike diesel generators, there is no on-site fuel storage requirement and performance is not dependent on 
fuel-supply logistics. We have partnered with major financial services companies to secure $100M in funding which will enable us to 
offer the first wave of deployments via fully funded Energy Service Performance Contracts, enabling our customers to install 
microgrids with no up-front capital investment required. In addition to these customers having access to power during outages, when 
the grid is operational our customers can provide demand response and ancillary services that benefit the utility and overall grid while 
providing a revenue stream for the customer. 


The crucial piece of this puzzle, however, will be the Commission’s willingness to allow DERs and microgrids to offer productive 
solutions to this ongoing crisis. With strategic siting of these systems, we could provide uninterrupted power to critical facilities like 
fire stations and hospitals as well as to community-based services like grocery stores or gas stations. Our company wants to be part of 
California’s wildfire mitigation solution and we believe that these cost-effective and resilient systems can and should be part of any 
overarching plan to protect the citizens of California from pervasive outages due to wildfire.  


On behalf of our team at Scale Microgrid Solutions, we stand ready to assist the State of California in deploying DER technologies as 
part of the comprehensive wildfire mitigation strategy required.  Thank you again for the opportunity to provide input; please do not 
hesitate to contact us should you have any questions about these comments.  


 


Respectfully,  


 


Timothy A. Hade  
Chief Operating Officer 
Scale Microgrid Solutions, Inc.    
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This testimony outlines the various instruments that utilities and other 


companies use to mitigate risks such as wildfire.  There are a variety of 


ways in which wildfire risk can be financed.  Most approaches involve 


transferring the risk to another party, like an insurance company or a 


reinsurance company, or the capital markets.  It is also possible to finance 


a risk using pre-funding to smooth out the variability of claims costs.  We 


will describe each of the most common approaches in turn. 


Insurance 


Figure 1 below shows the structure of a typical corporate insurance 


program.  Reading the diagram from the bottom up, rather than the top 


down, shows that the first $10M for example, of each claim would be 


retained by the company and not insured.  For claims greater than the 


illustrative $10M retention, the insurance company in layer 1 is the next one 


to pay, up to the amount of their insurance limit.  If needed to satisfy a 


claim, the insurer in layer 2 will pay next, followed by layer 3, etc.  For 


investor-owned utilities, claims payments made within the retention are 


forecast and collected in customer rates, generally using a five year 


average of historic claims. Premiums paid for insurance are also recovered 


in rates, based either on a forecast of premiums or on premiums actually 


paid. 
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Sometimes insurers in a corporate program include a co-insurance 


provision in their policies.  This means that for any claim paid by that 


insurance policy, a portion of the claim must also be paid by the insured 


company.  For example, a 10% co-insurance provision would mean that for 


every dollar of claims covered under that policy, 90 cents would be paid by 


the insurer and 10 cents would be paid by the insured company.  Co-


insurance participation is a form of self-insurance, and can be funded in the 


same way as the retention on the program is funded.  


Reinsurance 


Reinsurance is similar in concept to insurance, but it is defined as 


insurance purchased by an insurance company.  Non-insurance companies 


cannot access the reinsurance markets. One approach for purchasing 


reinsurance often used by non-insurance companies is to form an affiliate 


company which is itself an insurance company, and then have that affiliate 


insurance company buy reinsurance coverage and issue a corresponding 


mirror image insurance policy to the non-insurance company affiliate.  The 


insurance company in this arrangement is known as a captive insurance 


company, in the sense that it exists to serve the needs of its non-insurance 


affiliate(s).  This type of structure is shown in Figure 2 below.   
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This arrangement can be beneficial to a company when reinsurance 


coverage is less expensive than equivalent insurance coverage, or when a 


company needs more insurance coverage than it is able to obtain from the 


traditional insurance market.   


Edison has purchased wildfire reinsurance in this way since 2013 to 


supplement the wildfire insurance that has been available in the traditional 


market.  However, it is worth noting that both the insurance and 


reinsurance markets for wildfire liability are “hardening,” meaning the 


number of insurance companies willing to provide this coverage at the 


same level is going down and pricing is going up.  The insurance market 


deteriorated after the 2017 wildfires, and only worsened after the 2018 


wildfires, adding substantial costs to Edison and our customers in the form 


of ever higher premiums amid a tightening insurance market.  To give a 


sense of the numbers, in 2017 our total wildfire and non-wildfire liability 


insurance expense was approximately $75 million, whereas in 2018 our 


wildfire liability insurance expense alone was approximately $235 million, a 


greater than three-fold increase.  In sum, many insurers now believe that 


California presents an uninsurable risk given the State’s four large wildfires 


experienced in the last two years. 


Catastrophe Bonds 


Catastrophe bonds (or “cat bonds”) are a means of obtaining risk protection 


from the capital markets, as opposed to obtaining it from insurers and 


reinsurers.  The mechanics of cat bonds are somewhat complex, but in 


essence bonds are issued in the capital markets with the provision that 


investors may lose some or all of their investment if a certain event or 


events happen (for example, a large wildfire, or an earthquake, or a 


hurricane).  If the event or events happen, then the capital not repaid to 


investors is used instead by the sponsor of the bonds to cover losses from 


the catastrophic event(s).   


There are two types of cat bonds in the market – those with a parametric 


trigger (based on a formula, e.g., number of inches of rain per hour) and 


those with an indemnity trigger.  Indemnity triggers work much like 


insurance by responding based on the losses incurred.    


Cat bonds are used by both insurance companies and non-insurance 


companies to mitigate risk.  Cat bonds for wildfire risk differ in several ways 
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from most cat bonds in the market.  For example, most cat bonds cover 


first party losses, such as earthquake damage to the sponsor’s facilities, 


whereas wildfire cat bonds cover third party losses for which the sponsor 


could be legally liable.  Other differences between the few wildfire cat 


bonds that have been issued to date and other cat bonds in the market are 


that the wildfire cat bonds only cover one peril (wildfire) in a geographically 


concentrated area within California.  These factors make the investor 


universe for wildfire cat bonds much more limited than for other cat bonds.   


Funded Self-Insurance 


As Figure 3 below shows, funded self-insurance works by creating a pool of 


funds that is available to pay claims as they come due.  Contributions are 


made to the self-insurance fund on a regular basis, allowing for a 


predictable pattern of funding, and claims are paid from the self-insurance 


fund as needed.  The level of contributions can be adjusted over time 


depending on claims experience.   


 


In the case of wildfire risk, funded self-insurance makes sense when the 


cost of wildfire insurance is too high, and for any co-insurance or retention 


in the insurance program.  It also makes sense for financing wildfire risk in 
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excess of the amount of insurance and reinsurance available in the market, 


which is currently at most around $1.5 billion. 


Catastrophic Wildfire Insurance Fund 


Now let us turn to the topic of a fund.  We believe that a wildfire fund, with 


characteristics that include the following, will not only complete the part of 


the Inverse Condemnation doctrine that calls for the socialization of 


liabilities, but also would provide an economic substitute for commercial 


insurance above approximately $1.5B where the markets have not 


provided capacity.  


The wildfire fund should be guided by the following principles: 


1. Applicability: These principles apply to a wildfire fund for wildfires 


caused by electric utility ignitions.  


2. Governance: A governing board should be appointed and include 


representation from the participating utilities (IOUs and POUs); this 


governing body would make decisions on utility contributions, 


reinsurance, and other means to reduce ratepayer impacts. 


3. Insurance requirement: Electric utilities (IOUs and POUs) should be 


required to continue purchasing commercial insurance; the governing 


body will require the electric utilities to continue to procure 


economically feasible amounts of commercial insurance and continue 


to mitigate wildfire risks.  


4. Fund pays out after utility insurance: The Wildfire Fund should 


respond and pay claims for property damage once an individual 


electric utility’s insurance is exhausted. 


5. Required risk mitigation: Electric utilities should continue to 


aggressively implement wildfire risk mitigation measures. 


6. Avoid moral hazard: (1) The CPUC should retain authority to 


fine/penalize IOUs for conduct or regulatory violations related to a 


fire; (2) for wildfire covered by the Wildfire Fund, IOU shareholders 


would be responsible to pay a portion of the post-loss increased 


premium to the Wildfire Fund that corresponds with the extent an IOU 


acted imprudently; and (3) willful misconduct and punitive damages 


are not covered by the Wildfire Fund. 
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7. Need for pre-loss upfront and annual contributions: The Wildfire 


Fund should be funded by electric utilities’ initial and ongoing, annual 


premium contributions: 


a. Premiums should be based on: (1) risk (e.g., miles of distribution 


line or number of metered customers in high fire risk areas) and 


(2) modeling/actuarial analysis that includes a factor for 


implemented risk mitigation.  


8. Premiums covered in rates: Initial and ongoing, annual premium 


contributions to the Wildfire Fund should be covered in rates (like 


insurance premiums). 


9. Securitization: Electric utilities should be able to securitize, with a 


dedicated rate component, the initial and ongoing, annual premium 


contributions, and post-loss, as appropriate. 


10. Increased premiums for loss-causer after an event funded by 


shareholders in proportion to the extent an IOU is found 


imprudent in the cause of a fire: If an electric utility suffers a loss 


paid by the Wildfire Fund, the Wildfire Fund will require the loss-


causer to pay an increased additional premium per underwriting 


guidelines; recoverability of an IOU’s increased additional 


contributions would be subject to a CPUC reasonableness review, 


and a portion may be allocated to shareholders proportional to the 


IOU’s misconduct, to the extent such misconduct was a proximate 


cause of the wildfire. 


11. Tax-exempt contributions: The Wildfire Fund should include a tax-


exempt feature (both state and federal). 


12. Accessing reinsurance and other risk financing: The Wildfire 


Fund may purchase reinsurance and other risk financing instruments. 


13. State contribution: Due to statewide impact of catastrophic wildfire, 


the State should make regular contributions to the Wildfire Fund; to 


provide immediate confidence for the capital markets, the State 


should act as a backstop until the Wildfire Fund is adequately 


established. 
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With respect to the increased premium, if the loss-causer is an IOU, 


whether and to what extent IOU shareholders should be allocated a portion 


of the post-loss increased premium should be based upon a revised CPUC 


cost recovery standard that restores the regulatory framework. Specifically, 


if the utility has complied with its Wildfire Mitigation Plan (WMP), it should 


be deemed a prudent operator for purposes of cost recovery of wildfire 


damages, including the increased premium.  The WMPs are 


comprehensive and cover all aspects of an IOU’s wildfire mitigation 


operations throughout its high fire risk areas, which, in Southern California 


Edison’s case, are expansive.  However, if the utility does not comply with 


its WMP, and the non-compliance is a significant cause of the wildfire and 


its damages, then the CPUC should disallow cost recovery of the portion of 


the increased premium attributable to the utility’s misconduct.  In making 


such a determination, the CPUC should consider all causes of a wildfire 


ignition and its progression; external factors beyond the utility’s control, 


such as wind, fuel stock, temperature, and low humidity; the extent of 


development in high wildfire risk areas; and/or to what extent any actors 


outside the utility contributed to its damages. 


Preliminary modeling of the fund over a 10-year horizon indicated that an 


initial contribution to the fund of $2 billion and annual contributions of $700 


million should be sufficient based on the following assumptions: 


 Utilities retain the first $500 million of exposure for each wildfire via 


commercial insurance 


 Maximum payout from the fund for any wildfire is $20 billion per 


occurrence and maximum total for any year is $30 billion per 


participant   


 Fund can securitize future revenue from utility premium payments if 


needed due to a loss 


 Premiums increase for 5 years following a loss to the fund, primarily 


paid by loss-causing utility 


 Wildfire claims settle over a 5-year period from the date of the fire 


 Subrogation claims are settled at historical levels, around 50% 


 








 


131 Dartmouth Street  |  Boston, Massachusetts, United States, 02116  |  air-worldwide.com 


April 22, 2019 


The Honorable Carla Peterman and Commissioners 
Chair, Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
Sacramento, CA 95814 
 
Re: Commission on Catastrophic Wildfire Cost and Recovery Request for Comments – April 2019  


Dear Chair Peterman and Commissioners: 


AIR Worldwide (AIR) would like to express our support for efforts by the Commission on Catastrophic 
Wildfire Cost and Recovery (the Commission) and the Governor’s Office to resolve pressing wildfire-
related challenges in the State of California. We believe increasing the resilience of the utility industry and 
insurance market to natural catastrophe (cat) risk will benefit residents and businesses in the State of 
California. In response to the Commission’s Request for Comment, AIR offers the use case for 
catastrophe models in both of the Commission’s questions about insurance by giving the background for 
these tools and addressing their usefulness in managing risk. 


Background 


Natural disasters are unpredictable, unexpected, and often present economic and policy challenges in 
their aftermath; however, natural disasters develop from generally well-understood phenomena, and there 
is sound basis for managing natural disaster risk probabilistically, using scientific, engineering, and 
mathematical models. For this reason, catastrophe modeling emerged more than 30 years ago as a key 
component in the way insurers manage risk; AIR pioneered the catastrophe modeling industry by 
developing our first hurricane model in 1987. Since then, AIR has been serving the insurance industry 
and the public sector by providing probabilistic models, software, and services that enable companies to 
better manage their risk from natural catastrophes, terrorism, cyber incidents, and pandemics.  


Catastrophe models allow the market to operate efficiently by creating a common means of 
understanding and transferring risk. Today, catastrophe models are used throughout the entire insurance 
value chain, and the modeled results are regarded as the “currency” for catastrophe risk transfer. The 
ability to quantify the range of loss potential from any contractual obligation—for example, a reinsurance 
contract, homeowner insurance policy, or insurance linked security—is a precondition for entities 
managing their risk through mitigation, loss reserving, and risk transfer.  


Historical Experience Is Not Enough 


In the case of rare but severe catastrophe events, including wildfires, highly variable historical experience 
provides an insufficient basis to assess future loss potential. Losses from historical wildfires do not 
necessarily reflect loss potential today because the built environment (i.e., the homes, buildings, streets, 
open spaces, etc., that comprise where people live and work) changes, building codes improve, and loss 
mitigation strategies evolve. In addition, a limited sample of recent experience (e.g., 20 years) is 
insufficient to capture the full range of events that could occur but have not been experienced. AIR 
models simulate realistic catastrophe events, relying on scientific and engineering data, and the 
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methodologies used in those respective research fields, to develop a range of scenarios to augment the 
loss experience from historical catastrophes. For these simulated events, the model estimates damage to 
and losses at specific locations, collections of assets, or the industry as a whole based on the current built 
environment.  


Models offer large catalogs of simulated events, e.g., an event catalog of 10,000 simulations of what 
could happen next year for the U.S. Wildfire Model, effectively extending the available loss experience 
from a few decades of experience. Each stochastic year in the U.S. Wildfire Model’s event catalog 
represents a scientifically credible simulation of a year’s wildfire catastrophe activity. Access to potential 
loss experience under today’s environmental conditions and from the full range of what-if scenarios 
allows any company exposed to wildfire risk to estimate the long-term level of their exposure, and thereby 
effectively manage and hedge against potential shocks to their financial stability from catastrophe events 
that have not yet occurred but are scientifically plausible.  


Current Use of Cat Models 


There is no doubt that 2017 and 2018 were significant, catastrophic wildfire years for the State of 
California. Although the destruction and losses experienced by the local communities were 
unprecedented, communities in states such as Florida, Louisiana, and Texas, to name just a few, have 
had similar experiences from other catastrophes in the recent past 


For example, Hurricane Andrew in 1992 caused record-breaking losses exceeding $15 billion (in 1992 
dollars). Losses at this scale were a shock to the insurance market, and not only challenged the 
insurance industry but also caused significant social and economic impacts. For a period, Florida 
residents and businesses were left unable to obtain insurance.  


To address these market problems, the State of Florida created the Florida Hurricane Catastrophe Fund to 
support the insurance market, and passed statutory language allowing companies to use U.S. hurricane 
catastrophe models to price and manage their risk. Combined with other efforts, Florida succeeded in 
reviving their insurance market and stabilizing it from both affordability and availability perspectives. More 
recently, allowing the flood cat models to be used for risk management has been a strong encouragement 
to developing the private flood insurance market. In addition to such regulatory action, rating agencies 
explicitly look to insurers to use catastrophe models in their enterprise risk management process.  


AIR Comments 


Given our unique role throughout the insurance value chain, we believe it is important for AIR to provide 
objective and scientifically based loss estimates to all stakeholders. Leveraging our experiences in the 
insurance industry, we have the following recommendations to the Commission regarding the second 
question, Insurance, in the latest Request for Comment:  


a. What actions can improve utility access to affordable wildfire liability insurance?  


b. What actions can ensure that local governments, homeowners, and businesses are 
adequately insured for wildfire loss? What actions can improve availability and affordability of 
homeowner’s and commercial insurance?  
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A key component in both questions is a recognition that the risk must be measured to be managed.  
Companies should be able to use the most relevant tools available to develop actuarially sound rates 
when providing insurance to a homeowner, business, utility company, or government entity. There should 
be consistency between those rates and the metrics underlying risk transfer to the reinsurance and 
capital markets. Insurance-linked securities, in particular, offer a significant source of risk transfer funding, 
and investors in this market have demonstrated an appetite for wildfire risk. In the last few years, multiple 
cat bonds that include wildfire risk have been placed into the market, supported by analytics provided by 
catastrophe models.    


Currently, the State of California’s insurance regulations reflect a dated understanding of analytical tools 
such as catastrophe models and introduce an inconsistency between various underwriting and rating 
activities of insurers and the related downstream assumption of risk by other entities. We recommend an 
approach that considers the full range of risk management tools, recognizing that this can be done while 
still protecting consumer rights, as is the case in many other states.  


In summary, AIR supports a healthy insurance market as a necessary condition to any solution. We 
believe fundamentally that insurance availability rests in part on an adequate and granular understanding 
of the risk from natural catastrophes provided by catastrophe models and other similar analytical tools. 


Thank you for your consideration of our recommendations. We would very much welcome an opportunity 
to discuss our comments with the Commission.      


 


Sincerely, 


 


Roger Grenier, Ph.D. 
Senior Vice President, Global Resilience Practice Leader 


 








 


Fire Victims’ Window of Opportunity for Resolution 


2019 Legislative Session 


PG&E Bankruptcy Process 


August 2019 


Multi-Year 


Claims Estimation 


2022… 


Benefits of a Wildfire Victims’ 
Compensation Fund 


• Protects Ratepayers 
• Stabilizes IOU Markets 
• Helps Compensate Wildfire Victims 
• Helps Rebuild Taxpayer Resources 
• Helps Avoid Costly Litigation  
• Secures Union/Labor Jobs 
• Protects Subrogating Underwriters 


Elements of a Wildfire Victims’ 
Compensation Fund 


• Adequate IOU Primary Insurance 
• All IOUs Contribute Initial Capital 
• Excess Coverage for Catastrophes 
• Negligent Liabilities Require 


Reimbursement to Capital Fund 
• State Supported Capital/Premiums 


(See next page) 


 


Opportunity for Resolution 


Opportunity for Resolution 


October: 
ALE Ends 
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April 22, 2019 
 
Ms. Carla Peterman 
Chair, Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth Street 
Sacramento, CA 95814 
Submitted via email: wildfirecommission@opr.ca.gov 
 
RE:  Request for Comment – Commission on Catastrophic Wildfire Cost and Recovery 


 
Dear Chair Peterman, 


 
On behalf on of the undersigned local government associations, we would like to submit comments to 
the Commission on Catastrophic Wildfire Cost and Recovery regarding changing the strict liability 
standard for utilities, also known as inverse condemnation.  
 
Local governments across California have long been at the forefront of wildfire and disaster 
preparedness and response. With the trends of increasing wildfire severity and longer wildfire seasons, 
protecting against these disasters are critical.  
 
Question 1. Wildfire Liability Regime 
Inverse condemnation is a constitutional property right that entitles property owners and victims to fair 
and prompt compensation if their property is damaged by Investor Owned Utility (IOU)-caused wildfire. 
Inverse condemnation allows victims of fires including residents, businesses, and local agencies to 
recover costs after wildfires. Inverse condemnation has its roots in the Takings Clauses of the U.S. and 
California Constitutions as the flip side of eminent domain, the process by which a government agency 
can take property for public benefit as long as the property owner is adequately compensated. The 
“inverse” means that if property is damaged by a public benefit (i.e. providing electricity), damages can 
be sought and awarded. The power of eminent domain, along with the potential for inverse 
condemnation damages, has been extended by the courts to private utilities that have eminent domain 
authority. Thus, a utility cannot enjoy the power of eminent domain without also bearing the risk of 
liability in inverse condemnation if its actions damage property. In addition, the standard on inverse 
condemnation is whether “the injury resulted from the intended use and design of the electrical 
system.” If the injury did not result from the intended use and design of the electrical system, then 
inverse condemnation does not apply. 
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This constitutionally derived standard protects local governments, ratepayers, and victims from bearing 
the financial burden of liability for a utility caused wildfire. This is especially important to local 
governments because not all costs related to wildfire disasters are covered by state and federal disaster 
reimbursement. Many of these disaster reimbursement programs require local matching funds which 
come directly out of local agency budgets. Certain disaster related costs for parks, roads, sidewalks, tree 
removal, overtime, watershed restoration, and water contamination are just a few examples of costs to 
local agencies that are not covered by disaster relief funds. Inverse condemnation allows local agencies 
to recover these outstanding costs thereby making efficient use of taxpayer resources.  
 
In addition to helping local agencies and wildfire victims recover after a disaster, the inverse 
condemnation standard also incentivizes IOUs to invest in safety and wildfire hazard mitigation 
measures. SDG&E has invested $1 billion over the past 10 years in an effort to improve safety and 
prevention of wildfire in order to protect the surrounding public and reduce their potential exposure to 
inverse condemnation claims. The current liability structure of inverse condemnation incentivized 
SDG&E to invest in prevention and safety and should remain in place to serve as an incentive to other 
IOUs to invest in similar measures. 
 
Changing this standard to something else will have serious consequences as it will lengthen the process 
for victims to receive due compensation awarded in negligence lawsuits. If the law were changed to a 
“fault-based” standard, time intensive litigation would be required to determine the extent of an IOU 
liability. This would give an advantage to well capitalized corporations that can wait out smaller entities 
through extended legal proceedings, eventually forcing settlement claims for far less than the actual 
costs and impact to victims.  We recognize the concerns that the IOUs have about their exposure, but 
our associations strongly support keeping the inverse condemnation standard intact and would oppose 
efforts to change this standard.  
 
It is incredibly important that the members of this commission understand that Article I, Section 19 
protects victims, property owners and local agencies from multi-billion dollar for-profit corporations 
that have the power and ability to prevent utility-caused wildfires. Eliminating inverse condemnation 
means further hindering communities that are struggling to get back on their feet. We urge this 
commission to recognize this important constitutional property right, and support victims and 
communities throughout California, now and into the future. 
 
Recommendation: Keep the constitutional inverse condemnation standard as is. Inverse condemnation 
incentivizes public and private utilities alike to focus on safety and requires them to pay damages to fire 
victims, including residents and local governments that suffer losses resulting from a utility fire. 
 
Question 4. Community and Wildfire Victim Impacts 
 
Wildfire victims are ratepayers and taxpayers too. When a community suffers a devastating wildfire, 
caused by a utility, victims are impacted in four ways:  
 


1. Loss of real property, personal property, life, or injury; 
2. Loss of community resource benefits, including natural and public resources; and an increase in 


homelessness, crime, cost of living, etc.; 
3. Increased/wasted taxes due to loss/expenditure of local and statewide governmental resources; 
4. Potential for increase in rates, as IOU ratepayers from all income strata. 
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Communities and victims of catastrophic wildfires need timely and just recovery payments after a fire. 
Most homeowner insurance policies include ALE “alternative living expense” terms that expire after two 
years of benefits—some policies expire sooner. As construction costs increase, as housing costs 
increase, and as governments strain to rebuild communities in the aftermath of fires, it is vital to provide 
individuals and public entities resources as soon as possible after a wildfire.  
 
Inverse condemnation encourages rapid payment to victims. Utilities that cause wildfires are obligated 
to compensate victims without having to go through a drawn out litigation process.  If the inverse 
condemnation standard were to change, these victims and their devastated communities would have 
more uncertainty in who will pay and when. The victims of these fires cannot afford to wait for a legal 
battle to unfold to determine who is at fault and to what degree.  
 
Recommendation: To ensure that the needs of wildfire affected victims and communities are met, 
utilities need to be held financially liable for causing a wildfire and administer expeditious and fair 
compensation. Any wildfire funding mechanism must take the standard two year ALE related deadlines 
into account.  
 
We appreciate the Commission allowing us to submit comments. Our associations remain ready and 
willing partners to help the state, wildfire affected communities and victims address this greatly 
important topic.  
 
Sincerely, 
 


 
Derek Dolfie 
Legislative Representative 
League of California Cities 
 


 
Cara Martinson 
Senior Legislative Representative 
California State Association of Counties 
 


 
Staci Heaton 
Regulatory Affairs Advocate 
Rural County Representatives of California 
 
cc.  Members of the Commission on Catastrophic Wildfire Cost and Recovery 








 


Victims’ Compensation Fund Detail 
• Each IOU is required to maintain $3 billion of Primary Insurance coverage 
• Increased deductibles decrease relative premium cost, mitigating impact to 


ratepayers upon premium pass through (e.g., $100 million deductible) 
• Victims’ Compensation Fund is excess to IOU Primary Insurance 
• California Catastrophic Bond can contribute $2 billion towards Initial Fund Capital 
• IOUs contribute $5 billion, collectively, towards Initial Fund Capital, subject to debt 


service 
• Pooled excess coverage for liabilities between $10 billion to $15 billion, pooled and 


shared among IOUs 
• Total catastrophic wildfire coverage includes $3 billion per IOU, plus an additional 


$12 billion, collectively, for total statewide coverage of $21 billion 


 


• Fund draws are subject to State approval after cause and origin conclusion 
• Fund draws are available to liable IOU for resolution of victims’ claims 
• ‘Negligent’ liabilities must be reimbursed to Fund by shareholders 
• ‘Non-negligent’ liabilities to be reimbursed through state-wide ratepayer pass 


through 
• Clarification of CPUC standard for ratepayer pass through to ‘negligent’ or ‘non-


negligent’ standard 
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         Sent via email to: 
        wildfirecommission@opr.ca.gov 
 
Commission on Catastrophic Wildfire Cost and Recovery 
 
Commissioner Carla Peterman, Chair  Commissioner Michael Kahn 
Commissioner Dave Jones    Commissioner Pedro Nava 
Commissioner Michael Wara   Executive Officer Evan Johnson 
 
 
Re:  Comments of the California Farm Bureau Federation in Response to Commission 
on Catastrophic Wildfire Cost and Recovery Request for Comment 
 
Dear Commissioners: 
 
      The California Farm Bureau Federation1 (“Farm Bureau) appreciates the 
opportunity to provide input into your process to examine issues related to wildfires 
associated with utility infrastructure, and to produce recommendations on changes to law 
that would ensure equitable distribution of costs among affected parties.  Our members 
throughout the state have been affected directly and indirectly by the wildfires, both as 
ratepayers and as residents of impacted communities.  As residents of the communities 
facing consequences from past wildfires and preparing for future wildfires, Farm Bureau 
members appreciate the magnitude of the problems facing the state and the need to 
carefully craft solutions that appropriately address identified deficiencies in how current 
mechanisms operate to ensure the various affected interests are not impacted 
disproportionately.   
 
      In these comments Farm Bureau focuses on three areas raised by the questions 
presented: 1) implications of changes to the current wildfire liability regime; 2) the need 
for continued focus on improving forest health and eliminating fuels in woodlands and 


                                                           
1 The California Farm Bureau Federation is the state’s largest farm organization, working to 
protect family farms and ranches on behalf of its nearly 36,000 members statewide and as part 
of a nationwide network of more than 5.5 million members. Organized 100 years ago as a 
voluntary, nongovernmental and nonpartisan organization it advances its mission throughout the 
state together with its 53 county Farm Bureaus.  
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forests; and 3) the importance of a broad scope of funders to solve the cost impacts to 
reduce dependence on electric ratepayers. 
 
Changes to the Current Wildfire Liability Regime 
 
      Farm Bureau appreciates the multitude of recommendations the Commission has 
received for the remedy of the current situation faced by utilities, wildfire victims, residents 
of areas vulnerable to wildfires, insurance companies and others impacted by current 
circumstances.  While Farm Bureau does not have any additional recommendations, it 
strongly supports the imperative that any recommended revision to existing liability 
structures be carefully considered to understand the consequences of the changes as 
recognized in Question 1b.  Even under the current processes, our members residing and 
operating businesses in high fire threat areas face rising insurance costs and limited 
availability of insurance.  Before any new scenario is adopted, a thorough vetting is 
needed to ensure that the impacts to residents throughout the state are well understood 
and the unintended consequences kept to a minimum.   


      Because there will continue to be fires, some of which may be related to utility 
infrastructure, a certain level of damages must be anticipated.  Although changes in the 
liability construct cannot alter the reality that wildfire is a natural phenomenon, any 
changes will affect who bears the responsibility of the costs. The due diligence for 
understanding the consequences cannot be compromised.  


Forest Health 


      Farm Bureau is concerned that as important as the focus on liability and funding 
mechanisms is, that focus may eclipse the importance of improving forest health and 
resiliency and decreasing the fuel loads that have accumulated in the high fire threat 
areas due to decades of fire suppression and limited forest management.  Creation of 
funds and other mechanisms risk the development of a false sense of security that once 
they are implemented the need for resource management imperatives are reduced. While 
SB 901 will provide $1 billion over the next five-years, the State has not committed any 
funding beyond FY 2023-24. With statewide management goals of treating 500,000 acres 
annually, roughly 25 million acres of California wildlands are now classified as very high 
or extreme fire threat.2 Should California meet that treatment goal, it will take 50 years to 
treat all 25 million acres, without factoring in the costs associated with 
retreatment/regrowth of ladder fuels in the landscape.  


      No matter how many changes are made, natural events can quickly eclipse the 
solutions without concerted efforts at resolving the fuel saturated forests. Such was the 
message conveyed by Steven Weissman with respect to the implications from potential 
liabilities from wildfire costs: “…that the answer really lies in more aggressively and 
comprehensively working to reduce the intensity of the wildfires that are inevitable – and 
                                                           
2 Wildfires and Climate Change: California’s Energy Future. A Report from Governor Newsom’s 
Strike Force, April 12, 2019. Page 6. 
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that’s going to, I think, require a top-down managed approach by the state in coordination 
with local governments.”3 


     Both manmade and natural factors have combined to place California forests and 
wildlands in their current condition, exacerbating the intensity and scope of wildfires. The 
need for active forest management has been seen all too vividly in recent years. 
Excessive vegetation density, an overabundance of smaller trees and underbrush, and 
unprecedented tree mortality will continue if actions to improve forest health are not 
pursued. Decades of active management and ongoing funding will be needed to reverse 
problems exacerbated by regulatory constraints, lack of funding and decades of fire 
suppression. CAL Fire recently recommended a suite of actions to maximize safety and 
improve forest health, including the identification of more than 30 strategically defined 
local projects that can be addressed urgently in partnership with communities to make a 
difference this wildfire season.4 


     The Commission’s support of such efforts, along with the focus on liability, 
insurance and financing mechanisms, will assist in maintaining the momentum from state 
government to find solutions to California’s wildfire and forest-management crises. SB 
901 not only addressed utility related wildfire issues but was also the most comprehensive 
legislative proposal related to wildfire prevention, fuel reduction, and forestry policies. It 
is to everyone’s benefit to continue the recognition that the issues are related. 


      It is hoped that the recent announcement by the California State Board of Forestry 
and Fire Protection and CAL Fire to expedite forest-management projects and prescribed 
burns, by creating a single, streamlined environmental-review process for activities 
conducted on private land will facilitate the efforts being considered here.  Regulatory 
streamlining for environmental reviews is not an entirely new concept, but it’s imperative 
that California state agencies begin to carefully examine the current condition of our 
forested landscapes and move expeditiously, both to protect Californians from wildfires 
and to protect our forests from further environmental damage. While California’s 
environmental regulations have served to protect the vast and pristine natural resources 
of this state, these same, and sometimes inflexible regulations, are now preventing 
environmentally restorative projects and risk public health and safety. 


      Vegetation management is broader than the programs presented by the utilities 
and can also consist of activities such as prescribed fire, mechanical and manual thinning, 
grazing and the targeted ground application of herbicides—all intended to alter landscape 
fuels and reduce the size, intensity and frequency of wildfire. Such vegetation 
management is a wildfire-prevention strategy that complements other fuel-reduction 
projects conducted by the federal government, local governments and individual 


                                                           
3 KQED, The California Report, Utility Expert: Electricity Rates Will Skyrocket If California 
Doesn’t Curb Wildfires, Marisa Lagos, April 10, 2019.  
4 Community Wildfire & Mitigation Report (In response to Executive Order N-05-19) dated 
February 22, 2019. 
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Californians who practice and maintain defensible space, or who have invested financially 
by retrofitting their homes with more wildfire-resilient construction. Farm Bureau supports 
complementary efforts to address the issues sought to be solved and urges support by 
all policy makers engaged in developing solutions for the state’s wildfire related crisis. 


Rate Impacts Demonstrate Ratepayers Cannot Be the Funders of Last Resort for Wildfire 
Cost Remedies 


     Through its participation in California Public Utilities Commission rate proceedings 
on behalf of its members, Farm Bureau continually assesses the effects from the steady 
rise of costs in the electric rates to agricultural operations.  The implications from the 
myriad discussions about wildfire policies on those costs demands careful scrutiny 
because of the multiple levels of costs that potentially place unprecedented pressure on 
rates. In the past ratepayers have been expected to absorb many of the costs associated 
with catastrophic events, but in the case of the recurring wildfires the tipping point has 
been reached such that ratepayers can no longer be the sole funders.  As remedies are 
considered, the scope of participants in any solution must continue to be broadly 
considered.  


      Currently, the electric costs for agricultural customer classes served by California’s 
investor owned utilities are typically twice as much as the costs per kWh in neighboring 
western states. That assessment is based on data derived from FERC Form 1 information 
through comparisons with utilities in other regulated markets with agricultural rate 
schedules similar in scope to California rate constructs.  The cost comparison 
underscores these ratepayers cannot support further extraordinary rate increases.   Since 
agricultural producers are price-takers and cannot set their own prices, the cost 
discrepancy undermines their ability to compete in regional markets.  Growing electricity 
prices are just one input that California producers face. A 2018 published case study5 
revealed the costs of regulatory pressure in our state.  Between 2006 and 2017 the costs 
of regulatory compliance increased by 795% for the grower who was the subject of the 
study.  


    It is very revealing to consider the utilities’ current revenues in comparison to 
potential wildfire related costs.  For example, PG&E’s projected 2019 revenue at present 
rates of $12.7 billion (shown in a recent CPUC filing) establishes an important benchmark 
against which to measure the impact to ratepayers of projected wildfire damages that 
have already occurred. With wildfire damages in the range of billions of dollars the costs 
to ratepayers can double absent careful oversight. As remedies for the wildfire crisis are 
considered, the current revenue requirement also informs how much ratepayers should 
appropriately contribute to the establishment of funds for management of future wildfire 
damages.  And rate costs from anticipated liabilities for wildfire damages are only one 
aspect of the rates. Being considered in parallel are the near-term drivers of costs like 


                                                           
5 A Decade of Change:  A Case Study of Regulatory Compliance Costs in the Produce Industry, 
Lynn Hamilton and Michael McCullough, Cal Poly, San Luis Obispo, December 15, 2018. 
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vegetation management, increased inspections of utility infrastructure and other 
preventative measures that are expected to continue in future years.  Overlaying 
increased operation and management expenses are costs from capital investments that 
will be included for multiple years.  


       Without a clear path to broaden the scope of funders beyond ratepayers, 
agricultural electric customer costs could easily become three to four times higher than 
neighboring western states.  


      Farm Bureau appreciates the extensive examination by the Commission of the 
potential impacts for redefining the equitable distribution of wildfire costs among affected 
parties and the opportunity to provide information as solutions are considered.  


 


     Very truly yours, 


 


                     


Karen Norene Mills    Robert J. Spiegel 
Senior Attorney for Energy Policy  Government Affairs Advocate  
California Farm Bureau Federation      Natural Resources 
2300 River Plaza Drive   California Farm Bureau Federation 
Sacramento, CA 95833   1127, 11th Street, Suite 626 
kmills@cfbf.com    Sacramento, CA  95814 
      rspeigel@cfbf.com 


 








April 22, 2019 


 
Ms. Carla Peterman 
Chair, Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office of Planning and Research 
1400 Tenth Street 
Sacramento, CA 95814 
Submitted via email: wildfirecommission@opr.ca.gov 
 
RE:  Request for Comment – Commission on Catastrophic Wildfire Cost and 
Recovery 


 
Dear Chair Peterman, 
 
The California State Association of Counties (CSAC) is pleased to offer the following 
comments as requested by the Commission on Catastrophic Wildfire Cost and Recovery. 
CSAC supported the passage of SB 901 (Dodd, 2018) and the efforts to address the 
multitude of issues surrounding catastrophic wildfire, including utility-caused wildfires and 
liability. Unfortunately, since that time California has experienced another series of tragic 
wildfires – the 2018 Camp Fire being the most deadly and destructive yet. We’ve also seen 
a major utility file for Chapter 11 Bankruptcy as a result of liabilities and other credit ratings 
reduced. We are committed to working with the Administration, the Legislature and this 
Commission on policies that will address this mounting crisis in our state. 
 


1. Wildfire Liability Regime 


Inverse condemnation is the constitutional, no fault cause of action that helps facilitate 
efficient resolution in the aftermath of utility-caused wildfires. Homeowners have limited 
ALE “alternative living expenses” that may last only one or two years, and it is vitally 
important that homeowners achieve efficient resolution of claims for underinsured losses in 
order to rebuild and recover. Without reimbursement from responsible IOUs, the 
overwhelming majority of homeowners simply cannot rebuild. 
 
Ranchers and farmers depend upon efficient resolution to help regrow lost avocado 
orchards or vineyard crops—which were destroyed in the 2017 and 2018 fires. Public 
entities receive initial help from federal or state funds. However, even after all state and 
federal funds are paid, local public entities are still out tens if not hundreds of millions of 
dollars because federal and state funds categorically do not include certain loses, and the 
local cost share in federal and state programs is itself millions of dollars. Parks, roads, 
sidewalks, tree removal, overtime, watershed restoration, and water contamination are just 
some examples of uncovered taxpayer losses. 
Inverse condemnation is a property owner’s ability to enforce its constitutional eminent 
domain rights.  
 
The standard on inverse condemnation is whether “the injury resulted from the intended 
use and design of the electrical system.” If the injury did not result from the intended use 
and design of the electrical system, then inverse condemnation does not apply. For 
example, if a drunk driver swerves 100 yards off the road and crashes into a utility pole, 
there is no liability under inverse condemnation because the injury did not result from the 
intended use and design of the electrical system. 
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We have heard a lot about the significant steps SDG&E has made in the last 10 years—
investing in $1 billion towards prevention. It is under this current liability structure that has 
incentivized SDG&E to do so, and to ask the very question that inverse demands: Is my 
electrical system designed and used in way that does not cause wildfires.  
 
Secondly, inverse condemnation requires a showing that the intended use and design was 
a substantial factor in causing the injury. It is simply not true that “if PG&E is 1% at fault 
they are responsible for 100% of the damages under inverse condemnation”—that example 
is false. That concept of apportionment of fault applies to negligence. Inverse condemnation 
requires that the intended use and design was a substantial factor in causing the injury. It is 
a no fault system of liability that arises while an IOU exercises its eminent domain power, 
granted by the state. Further, IOUs already spread their risk during and after the claims 
process by cross-claiming against responsible contractors, including arborists and tree 
trimming crews. In 2007, Cox Communications contributed over $400 million for its 
responsibility in the San Diego Fire. 
 
It is incredibly important that the members of this commission understand that Article I, 
Section 19 protects families and property owners already under threat of multi-billion dollar 
for-profit corporations that have the power and ability to prevent utility-caused wildfires. 
Eliminating inverse condemnation means further hobbling communities struggling to get 
back on their feet. We urge this commission to recognize this important constitutional 
property right, and support victims and communities throughout California, now and into the 
future.  
 


2. Insurance/ 3. Financing Mechanisms 


 


a. IOU Contribution to a Wildfire Fund; Balancing Shareholder and Ratepayer 


Interests  


IOUs should contribute to a comprehensive fund in four ways.  
 
First, IOUs should increase self-retention deductibles—for example, the first $100 million of 
a wildfire liability. Increased deductibles incentivize prudent management of electrical 
assets and reduce burdens on ratepayers, who ultimately pay insurance premiums.  
 
Second, IOUs should increase primary liability coverage. Premiums on mandatory 
minimums should be supplemented by the state or shareholders to protect low-income 
ratepayers. 
 
Third, IOUs should contribute initial capital borne by shareholders, not ratepayers. Initial 
capital would be in addition to state catastrophic bonds, tower insurance, and other funding 
mechanisms. 
 
Fourth, IOUs can reimburse funds when drawn for negligent liabilities. 
 


b. IOU Access to a Wildfire Fund 


IOUs and wildfire victims should jointly petition the state to access funds. Victims can 
proffer threshold evidence, such as Cal Fire reports or findings, or other evidence, to qualify 
and justify fund access. The state should not require IOUs to admit fault or liability, as such 







would interfere with the usual and customary civil, criminal, and regulatory processes, and 
therefore make fund access impractical and inefficient.  
 
IOUs should have access to funds no later than two years from the date of the fire. Most 
personal insurance policies offer coverage called “alternative living expenses,” or “ALE.”  
ALE provides wildfire victims money for alternative housing. Most ALE coverage expires 
within two years after the date of the fire, after which families are left without financial 
support.  
 
Public entities need funds for urgent public works and infrastructure projects, such as water 
systems, roads, parks, bridges, stormwater culverts, soils, and land rehabilitation. 
 
Thus, an IOU should have access to such funds well in advance of the two-year 
anniversary of the fire to help communities rebuild.  
 


c. IOU Reimbursement to a Wildfire Fund 


Shareholders should reimburse funds if IOUs are found negligent. To the extent the fund 
includes state, taxpayer, or ratepayer resources, such funds should not subsidize negligent 
liabilities in a manner inconsistent with current CPUC socialization policy.  
 
However, the standard for CPUC socialization should be clear and congruent with current 
civil law. Lack of clarity in CPUC’s standard creates uncertainty for IOUs and investors. One 
suggestion is to match CPUC standards with current civil law to provide such congruence.  
 
Should the CPUC find that an IOU did not act negligently, socialization would be 
appropriate under California law, and thus shareholders would not bear the burden of 
reimbursement. 
 


4. Community and Wildfire Victim Impacts 
 
Wildfire victims are ratepayers and taxpayers too. When a community suffers a devastating 
wildfire, victims are impacted in four ways:  
 


1. Loss of real property, personal property, life, or injury 


2. Loss of community resource benefits, including natural and public resources; and an 


increase in homelessness, crime, cost of living, etc. 


3. Increased/wasted taxes due to loss/expenditure of local and statewide 


governmental resources 


4. Potential for increase in rates, as IOU ratepayers from all income strata  


Any wildfire fund must take into consideration timing, including swift and just payment within 
two years of the date of the fire. Most homeowner policies include ALE “alternative living 
expense” terms that expire after two years of benefits—some policies expire sooner. As 
construction costs increase, as housing costs increase, and as governments strain to 
rebuild communities in the aftermath of fires, it is vital to provide individuals and public 
entities money as soon as possible after a wildfire.  
 
 
 
 







5. Miscellaneous 


The only way to reduce wildfire costs and stabilize markets is prevent wildfires with 
responsible and appropriate corporate policies that employ the vast and sophisticated 
resources available to IOUs.  
 
A state-wide wildfire enforcement division should be created and empowered with 
inspection, notice, and violation/fine responsibilities. Under the federal Clean Water Act, 
daily fines are imposed for daily pollutant discharges in violation of an NPDES permit.  
Currently, some IOUs are in gross violation of current state standards, including vegetation 
management and clearance standards, but those violations are not enforced and do not 
carry daily fines. The CPUC is not equipped to enforce such laws, and a new enforcement 
unit under the state fire marshal office should be created, funded, employed, and deployed.  
 
Additionally, other best management practices must be codified and enforced, including but 
not limited to clear de-energizing policies and procedures, and clear recloser policies and 
procedures. IOUs and governmental agencies should work together to educate the public 
regarding the importance of de-energizing, and provide low-income assistance for 
necessary generators and general preparedness.  
 
Lastly, the standard for IOU liability socialization/ratepayer pass through at the CPUC must 
be clear to the IOUs. No IOU should be left guessing what the standard is or how it is 
applied. One suggestion is to mirror current civil standards, identifying negligent and non-
negligent management. IOUs are better served when the question is whether their 
management fell below the standard of care, providing clarity to management and investors 
alike.   
 
We remain committed to being an active participant in these discussions and responding to 
the Governor’s challenge to develop the framework for a solution in the very near future. 
Should you have any questions regarding our position or our coalition, please me at 916-
327-7500, ext. 509, or dkernan@counties.org. 
 
Sincerely, 
 


 
Darby Kernan 
Deputy Executive Director  
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• Increasing the self-insured 
retention from $10 million to 
$100 million places initial 
burden on shareholders 
o $100M per IOU coverage 
o $300M collective coverage 


 
 


• Mandating adequate primary 
insurance protects victims, 
ratepayers, and state resources 
o $3.3B per IOU coverage 
o $9.3B collective coverage 


 
 
 


• $11.5B total collective coverage 
 


• $16.5B total collective coverage 
 


• $21.5B total collective coverage 








Commission on Catastrophic Wildfire Cost and Recovery 


John Fiske- April 3, 2019 Testimony- Santa Rosa, California 


 


My name is John Fiske, and I represent wildfire victims in the 
2015 Butte Fire, 2017 North Bay Fires, 2017 Thomas Fire, 2018 
Woolsey Fire, and 2018 Camp Fire. I represent thousands of 
individuals and businesses, and I am lead counsel for the 
following public entities: Sonoma County, City of Santa Rosa, 
Napa County, City of Napa, Lake County, City of Clearlake, 
Mendocino County, Yuba County, Nevada County, Calaveras 
County, Butte County, Town of Paradise, Santa Barbara County, 
City of Santa Barbara, Ventura County, City of Ventura, and 
several special water and fire protection districts.  


My comments today will focus on the interaction among IOUs, 
shareholders, wildfire victims, ratepayers, and the state during 
potential fund formation and access. It is important to note my 
clients are also ratepayers and taxpayers, in addition to wildfire 
victims.  


I supplement my comments with a three-page handout outlining 
one conceptual model—it is one example of several models under 
consideration by several stakeholders. 


Today, I will attempt to ask and answer three questions broadly: 


1. How can IOUs contribute to a comprehensive fund in a way 
that balances shareholder and ratepayer interests? 


2. How and when should IOUs access these funds? 
3. How and when should IOUs reimburse funds? 


 
1. How can IOUs contribute to a comprehensive fund in a way 


that balances shareholder and ratepayer interests? 







IOUs should contribute to a comprehensive fund in four ways.  


First, IOUs should increase self-retention deductibles—for 
example, the first $100 million of a wildfire liability. Increased 
deductibles incentivize prudent management of electrical assets 
and reduce burdens on ratepayers, who ultimately pay insurance 
premiums.  


Second, IOUs should increase primary liability coverage—each 
IOU should carry a minimum of $3 billion of wildfire coverage. 
Premiums on mandatory minimums should be supplemented by 
the state or shareholders to protect low-income ratepayers. 


Third, IOUs should contribute initial capital borne by shareholders, 
not ratepayers. Initial capital would be in addition to state 
catastrophic bonds, tower insurance, and other funding 
mechanisms. 


Fourth, IOUs can reimburse funds when drawn for negligent 
liabilities. 


2. How and when should IOUs access these funds? 


IOUs and wildfire victims should jointly petition the state to access 
funds. Victims can proffer threshold evidence, such as Cal Fire 
reports or findings, or other evidence, to qualify and justify fund 
access. The state should not require IOUs to admit fault or 
liability, as such would interfere with the usual and customary 
civil, criminal, and regulatory processes, and therefore make fund 
access impractical and inefficient.  


IOUs should have access to funds no later than two years from 
the date of the fire. Most personal insurance policies offer 
coverage called “alternative living expenses,” or “ALE.”  ALE 
provides wildfire victims money for alternative housing. Most ALE 







coverage expires within two years after the date of the fire, after 
which families are left without financial support.  


Public entities need funds for urgent public works and 
infrastructure projects, such as water systems, roads, parks, 
bridges, stormwater culverts, soils, and land rehabilitation. 


Thus, an IOU should have access to such funds well in advance 
of the two-year anniversary of the fire to help communities rebuild.  


3. How and when should IOUs reimburse funds? 


Shareholders should reimburse funds if IOUs are found negligent. 
To the extent the fund includes state, taxpayer, or ratepayer 
resources, such funds should not subsidize negligent liabilities in 
a manner inconsistent with current CPUC socialization policy.  


However, the standard for CPUC socialization should be clear 
and congruent with current civil law. Lack of clarity in CPUC’s 
standard creates uncertainty for IOUs and investors. One 
suggestion is to match CPUC standards with current civil law to 
provide such congruence.  


Should the CPUC find that an IOU did not act negligently, 
socialization would be appropriate under California law, and thus 
shareholders would not bear the burden of reimbursement. 


Conclusion 


Certainly, five minutes is not enough time to complete this 
conversation, but I hope some of my comments help guide this 
commission to protect wildfire victims when contemplating funds 
concepts. By contrast, trying to eliminate wildfire victims’ 
constitutional property rights will not fix this problem, but only 
exacerbate an intense political fight, preventing cooperative 
progress towards real solutions. 







However, it is important to conclude with the reminder that the 
only way to eliminate market uncertainty, insurance strain, victim 
devastation, taxpayer waste, and ratepayer increases, is to 
prevent utility-caused wildfires from happening at all. An ounce of 
prevention is worth a pound of cure, and any comprehensive 
statewide plan must include de-energizing policies, recloser 
policies, compliance with current vegetation management laws, 
and hardening of current, aging infrastructure.  


I am happy to answer any questions the commission may have, 
and I thank you for your time. 








  


 


April 22, 2019 
 
The Honorable Gavin Newsom   Honorable Commissioners 
Governor, State of California    Commission on Catastrophic Wildfire Cost and Recovery 
Governor’s Office, State Capitol   Office of Planning and Research 
Sacramento, CA 95814    1400 10th Street 


Sacramento, CA 95814 
Transmitted via email: wildfirecommission@opr.ca.gov 
 
Dear Governor Newsom and Commissioners: 
 
On behalf of the California Water Association (CWA), I am writing in response to 
the request by the Commission on Catastrophic Wildfire Cost and Recovery 
(Commission) for comments on the various issues related to catastrophic wildfire 
cost and recovery. CWA is a statewide trade association representing the interests 
of public water suppliers subject to the jurisdiction of the California Public Utilities 
Commission (CPUC). As regulated public utilities that serve 6 million Californians 
with safe, reliable drinking water, CWA’s members have a particular interest in the 
topical areas for comment outlined in the request for public input. 
 
CWA concurs with many of the conclusions and recommendations reached by 
Governor Newsom’s Strike Force in its April 12, 2019 report, “Wildfires and 
Climate Change: California’s Energy Future” (Strike Force Report) especially with 
respect to preventing and responding to catastrophic wildfires, reform of wildfire 
liability risks, and allocating responsibility for wildfire costs. In particular, CWA is 
very concerned about the implications and risks for its members and their 
customers that are associated with California law on inverse condemnation and 
strict liability. 
 
While the Strike Force Report properly focuses on energy utilities and their 
customers, it is imperative that the Commission (and the State) consider the 
relationship between wildfires, the 3,000-plus community water systems1 in 
California, and the unique challenges facing them in the aftermath of a 
catastrophic wildfire whereby they are victims twice over. This phenomenon 
occurs when the fire damages or destroys their customers’ homes and businesses, 
as well as their own property and equipment, and then again when their water 
systems are subjected to inverse condemnation/strict liability claims for damages, 
despite the fact that these water systems were not the cause, were not at fault 
and had no responsibility in starting the fires. 
 


                                                           
1 Community water systems are city, county, regulated utilities, regional water systems and even 
small water companies and districts where people live. As defined in Sec. 116275 of the California 
Health & Safety Code, a community water system means a public water system that serves at least 
15 service connections used by yearlong residents or regularly serves at least 25 yearlong residents 
of the area served by the system. 
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=HSC&sectionNum=116275. 
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CWA respectfully requests that the Commission consider these water systems among the fire 
victims when considering recommendations on wildfire liability reform, innovative insurance 
initiatives, or wildfire cost assignment and financing options. 
 
1. Wildfire Liability Regime 
 
There are no “true” benefits provided by the current application of the inverse condemnation 
doctrine against water systems in California; there are only negative consequences. Not 
surprisingly, only one other state, Alabama, has this doctrine in place. It is a dubious distinction 
for California to share this public policy deficiency with just this one other state. 
 
The Strike Force Report does an admirable and objective job of identifying the issues that exist 
with inverse condemnation. It explains that California’s inverse condemnation law holds an 
electric utility strictly liable for wildfire damages if the utility’s equipment ignites a wildfire, 
even if the utility’s design and maintenance of infrastructure were not unreasonable or 
negligent (emphasis added).2 The Report makes it clear that losers abound from the doctrine: 
 


Under the status quo, all parties lose – wildfire victims, energy consumers, and 
Californians committed to addressing climate change. Victims face a great deal 
of uncertainty and diminished ability to be compensated for their losses and 
harm. Customers face rising rates and instability. California’s ability to achieve its 
climate goals is frustrated. Utility vendors and employees face uncertainty and 
likely significant losses. Bottom line --- utilities in or on the verge of bankruptcy 
are not good for Californians, for economic growth or for the state’s future.3 


 
One might argue that insurance companies benefit from inverse condemnation because their 
payouts to insured victims are less than would otherwise be the case, absent the law. However, 
this is a specious argument. Insurance policies were created to identify risk, establish coverage 
and compensate for loss of life and property, often without regard to whether the victim was at 
fault. Many decades of experience have enabled the insurance industry to price its policies with 
a high degree of sophistication and precision. 
 
Transferring compensation from these policies to more nebulous payouts from the utility’s 
ratepayers through the vagaries of a litigated proceeding is inefficient at best and unduly 
punitive at worst. The drawbacks and unintended adverse consequences of the inverse 
condemnation doctrine far outweigh any misperceived benefits. 
 


                                                           
2 Wildfires and Climate Change: California’s Energy Future, A Report from Governor Newsom’s Strike Force, April 12, 2019, 
p. 27. 
3 Id. 
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Application of Inverse Condemnation to Community Water Systems 
A major issue for concern is the application of the inverse condemnation doctrine to 
community water systems. Even though they are one step removed from the responsibility of 
electric utilities (their equipment does not start a wildfire), they are still subject to the same 
inverse condemnation/strict liability exposure and risk. So long as they comply with applicable 
standards and requirements, their system design, operation, and maintenance are reasonable 
by any measure. 
 
Unfortunately, the judicial system in California has reached a different conclusion. In 2008, a 
vehicle’s faulty catalytic converter ignited roadside vegetation and caused a wildfire in Orange 
County that ultimately destroyed 314 homes. The Freeway Complex Fire burned a pressure 
monitoring wire at Yorba Linda Water District’s (YLWD) Santiago Booster Pump Station, which 
then caused a short in the electrical panel and shut down the electrical pumps, as well as 
communication with the SCADA center at YLWD’s offices. This damage prevented YLWD from 
being able to pump water to the fire hydrants in one neighborhood. Tragically, 12 homes were 
lost in this neighborhood. 
 
Despite the fact that the Orange County Superior Court found that YLWD, or any YLWD public 
improvement, did not cause the Freeway Complex Fire, and despite the fact that YLWD was itself a 
victim in this fire, the utility found itself a defendant in an inverse condemnation claim simply 
because its equipment failed after being damaged by the fire. While no one knows whether those 
homes would have been lost or damaged had YLWD’s equipment remained operable, YLWD was not 
able to demonstrate that other forces would have produced the same level of damage had water 
been available. Ultimately, the Court found in favor of the plaintiffs. It ordered YLWD to pay nearly 
$70 million in damages to these 12 homeowners.4 
 
There are multiple problems with this lower court judgment. YLWD did not cause the fire, nor was it 
responsible for the spread of the fire. The Superior Court determined that “neither the Plaintiffs nor 
the YLWD (or any YLWD public improvement) caused the Freeway Complex Fire.”5 
 
YLWD was not negligent. The Superior Court determined that the “… interruption of water 
service ... was an accident that was not desired or intended by anyone. The service interruption 
was not caused by a decision of YLWD’s Board of Directors.”6 Despite these facts, YLWD was 
subject to “full liability to the prevailing plaintiffs,” with the Superior Court determining that 
“the fact that other circumstances or forces combined to cause the damage does not relieve 
the public entity of full liability.”7 


                                                           
4 Itani v. Yorba Linda Water Dist., Case No. 30-2009-00124906 (Sup. Ct. Orange County, July 13, 2012). 
5 Id. 
6 Id. 
7 Id. 
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Similar logic is being applied in several cases8 related to the 2017 Thomas Fire9, including one 
against the City of Ventura, which claims the City should have been able to operate the entirety 
of its water system, much of which is dependent on electricity, even when the electric utility 
was unable to provide its customers with power.10 As was the case with YLWD, the City of 
Ventura was a victim, not a perpetrator; yet, it is being subjected to an inverse condemnation 
claim simply because it installed, constructed, owned, operated, used, controlled and provided 
maintenance for a water delivery system designed for public use. 
 
As one insurance expert recently observed, the current application of the inverse 
condemnation doctrine threatens the existence of California’s water suppliers: 
 


Inverse condemnation is an evolving exposure that may intensify in frequency, gravity, 
and consequence. The impact on public water systems is notably adverse because their 
water delivery systems align well with the liability standards imposed by this legal 
theory. With overwhelming financial ramifications, inverse condemnation represents 
an existential threat to public water systems. The situation will exacerbate should the 
standard of strict liability, as opposed to reasonableness, be imposed for failure of fire 
suppression systems during wildfires.11 


 
With the climate change-fueled proliferation of wildfires, community water systems facing 
unrestrained wildfire liabilities will, no doubt, find it increasingly difficult to make needed 
improvements to the State’s drinking water infrastructure. The Governor’s Strike Force explains 
in the quoted passage below that the absence of a fault-based wildfire liability standard will 
negatively affect the the ability of energy utilities to provide customers with safe and affordable 
electricity. The same is true for community water systems, only more so because their 
customer totals, invested plant and equipment, and sources of investment capital are orders of 
magnitude smaller than those of electric utilities. 
 
 


                                                           
8 See, e.g., Wilkinson v. Southern California Edison Co., Case No. 19GDCV00322 (filed in Sup. Ct. Los Angeles County on 
March 12, 2019) (alleging inverse condemnation claims against the City of Ventura); Ojai Village Pharmacy v. Southern 
California Edison Co., Case No. 56-2018-00511478-CU-EI-VTA (filed in Sup. Ct. Ventura County on May 7, 2018) (alleging 
inverse condemnation claims against the City of Ventura and Casitas Municipal Water District). 
9 Between December 4, 2017 and December 22, 2017, the Thomas Fire burned 282,000 acres in Ventura and Santa Barbara 
Counties. Two lives were lost in Ventura and the City lost 686 structures. 
10 Wilkinson v. Southern California Edison Co., Case No. 19GDCV00322 (filed in Sup. Ct. Los Angeles County on March 12, 
2019). Here, plaintiffs allege that defendant Ventura Water’s “despicable” conduct in not spending hundreds of thousands 
of ratepayer dollars on backup generators to maintain water pressure when the primary source of electricity was lost 
evidences a conscious disregard for safety because the loss pressure prevented firefighters from extinguishing flames and 
saving Plaintiffs’ home. 
11 “Inverse Condemnation and Public Water Systems: A Legal Nexus of Complexity, Exposure, and Uncertainty,” Paul Fuller, 
Public Law Journal, Volume 41, Nos. 3 & 4, 2019 (emphasis added). 
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At the same time, the current system for allocating costs associated with catastrophic 
wildfires – often caused by [electric] utility infrastructure, but exacerbated by drought, 
climate change, land-use policies, and a lack of forest management – is untenable, 
both for utility customers and for our economy. Multi-billion dollar wildfire liabilities 
over the last several years have crippled the financial health of our privately and 
publicly owned electric utilities ... Utilities rely on credit to finance ongoing 
infrastructure investments, including fire mitigation. As utilities’ credit ratings 
deteriorate, their borrowing costs increase and those costs for capital necessary to 
make essential safety improvements are passed directly to customers. These 
downgrades, and the prospect of additional utility bankruptcy filings, directly impact 
Californians’ access to safe, reliable, and affordable electricity.12 


 
All these conditions apply to community water systems (again, magnified by the lack of scale in 
the water utility industry). The absence of inverse condemnation/strict liability reform and the 
lack of a fault-based standard for wildfire liability will directly affect Californians’ access to safe, 
reliable, and affordable drinking water. 
 
Water infrastructure needs in California are significant and relevant to this issue. For example, data 
released by the State Water Resources Control Board shows that more than 1.5 million Californians 
have drinking water that violates public health standards.13 The U.S. Environmental Protection 
Agency estimates that more than $50 billion needs to be invested in California’s drinking water 
systems over the next 20 years to ensure their continued safety and reliability.14  These essential 
investments will simply not be possible if the state’s community water systems face unlimited 
liabilities for damage caused by wildfires that they had no responsibility for starting. 
 
Change the Inverse Condemnation/Strict Liability Doctrine to a Fault-Based Standard 
California courts have concluded that “the nature of the California regulatory scheme 
demonstrates that the state generally expects a public utility to conduct its affairs more like a 
governmental entity than a private corporation.”15 Because the courts have used this reasoning 
to apply the inverse condemnation doctrine to corporations regulated by the CPUC, CWA 
agrees with the Strike Force Report’s Concept 2,16 which proposes to change the strict liability 
standard under the inverse condemnation doctrine to a fault-based standard that balances the 
need for public improvements with private harm to individuals. 


                                                           
12 Wildfires and Climate Change: California’s Energy Future, A Report from Governor Newsom’s Strike Force, Introduction, 
pp. 2-3, April 12, 2019. 
13 State Water Resources Control Board, Division of Drinking Water, “Annual Compliance Report: 2015.” 
14 U.S. Environmental Protection Agency, “Drinking Water Infrastructure Needs Survey and Assessment: Sixth Report to 
Congress,” March 2018. 
15 Barham v. Southern California Edison Company, 74 Cal. App. 4th 744, 753 (1999). 
16 Wildfires and Climate Change: California’s Energy Future, A Report from Governor Newsom’s Strike Force, April 12, 2019, 
pp. 35-37. 
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A fault-based standard whereby utilities pay for damage caused by their misconduct,17 as the Strike 
Force Report states, would shift the risk of property loss to insurance carriers and to uninsured or 
underinsured property owners in those cases where the utility did not engage in misconduct. As 
noted earlier, insurance companies are better able to manage and price these risks. Also, a fault-
based standard would avoid the moral hazard that arises when property owners fail to purchase 
insurance commensurate with their property risks simply because they know that any damages 
they incur will be absorbed by someone else (e.g., utility ratepayers). In other words, the “free-
rider” problem is avoided. 
 
The establishment of a fault-based standard for wildfire liability under which community water 
systems whose public improvements do not start a fire means that they are not subject to strict 
liability for damages or loss of life arising from that same fire. It also means that community 
water systems are not the “substantial cause” of those damages. 
 
Indeed, it is absurd to hold a community water system responsible for destruction caused by a 
wildfire when the water system itself was damaged and/or disabled by that very same fire, simply 
because it may have been unable to prevent the fire from spreading to nearby neighborhoods. 
When a fire is burning the equivalent of a football field every second, as was the case with the 
2018 Camp Fire, there is no community water system in the world that can combat a wildfire of 
that magnitude. 
 
The fault-based standard suggested in Concept 2 would address the injustices described above 
pertaining to community water systems. At the same time, it would be narrow enough not to 
unduly constrain the rights of homeowners and other wildfire victims in other circumstances. 
This change in policy to a fault-based standard is an essential part of the state’s response to the 
new wildfire normal, especially given the fact that the current strict liability standard threatens 
the financial existence of hundreds, if not thousands, of community water suppliers. 
 
2. Insurance 
 
Because insurance availability is inversely related to risk (when wildfire risks increase, insurance 
availability declines) and because risk correlates with insurance pricing (insurance costs rise as 
wildfire risk rises), utilities must be vigilant in engaging in risk management and mitigation. This 
will not be easy, as insurance carriers have submitted applications for more than 100 rate 
increases in insurance premiums for homeowner’s insurance to the California Department of 
Insurance in the past two years.18 


                                                           
17 Misconduct means deliberate and willful non-compliance with federal and state regulations and permit conditions. Not 
encasing wires and control panels in concrete or not spending thousands or millions of dollars on backup portable 
generators when mobile units from another utility’s service area may be available does not rise to the level of misconduct. 
18 Wildfires and Climate Change: California’s Energy Future, A Report from Governor Newsom’s Strike Force, April 12, 2019, 
pp. 33-34. 
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Nonetheless, there are actions utilities can take. One is to ensure that inverse condemnation 
liability is included in the utility’s general insurance policies – either General Liability or Public 
Officials Liability.19 Because a General Liability policy is triggered by a tort (negligence) liability 
claim, not a strict liability claim, a Public Officials Liability policy is better equipped to handle 
this risk. If the latter policy is not available, then the utility will need to work with its broker for 
strict liability protection. Essential to this concept is that the utility be permitted to recover the 
costs of this insurance in its rates for service. 
 
Another possibility is to participate in industry-wide or state-wide utility insurance pools. If a 
statewide insurance fund is created to compensate victims for loss of life or property, then 
CWA recommends that community water systems, as victims themselves, be included in a 
statewide insurance program. Another consideration for community water systems is 
participation in industry-wide or pooled insurance programs. 
 
3. Financing mechanisms 
 
CWA notes that most of the financing options considered in the Strike Force Report under 
Concepts 1 and 3 pertain to electric utilities and the claims against them. It is noteworthy that 
community water systems would be precluded from both the Liquidity-Only Fund and the 
Wildfire Fund because they are limited to CPUC-regulated electric utilities who have a role in 
the cause of a catastrophic fire. Additionally, they would be subject to a cost-recovery 
determination in the former and to overall CPUC jurisdictional control in the latter. 
 
Since Concepts 1 and 3 are not applicable to community water systems, the change to a fault-
based liability standard is clearly the long-term solution for them. A shorter-term solution for 
community water systems who are victims of catastrophic wildfires may well be a smaller 
Catastrophic Wildfire Fund devoted to compensating them when they are victims of property 
damage and loss, or utilized by them when they are subject to an inverse condemnation claim. 
Such a water-only fund could be established as a trust initially financed through the California 
budget process. 
 
4. Community and wildfire victim impacts 
 
The principal concern with cost allocation is an over-reliance on ratepayers (utility customers) 
as a source of funding for compensating victims for property loss and liability claims. 
Catastrophic losses from wildfires go well beyond the norm in traditional cost recovery 
principles for typical and even atypical utility operations. Wildfire costs should be socialized 
across a large a base as possible, i.e., the taxpayer, in order to take advantage of economies-of-
scale benefits. 


                                                           
19 See “Inverse Condemnation and Public Water Systems: A Legal Nexus of Complexity, Exposure, and Uncertainty,” Paul 
Fuller, Public Law Journal, Volume 41, Nos. 3 & 4, 2019. 
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Already, utility customers are facing the increased costs associated with future insurance 
coverage, wildfire mitigation plans, climate change adaptation plans, physical security and 
emergency preparedness and response plans, disaster relief plans, de-energization plans and 
protocols, and disaster relief programs. Under any financing mechanism adopted, the ratepayer 
will already have been paying his or her fair share. 
 
Thank you for the opportunity to provide these comments. Feel free to contact me at 
jhawks@calwaterassn.com. 
 
Sincerely, 


 
Jack Hawks 
Executive Director 
 
Cc: The Honorable Toni Atkins, Senate President Pro Tempore 
 The Honorable Anthony Rendon, Speaker of the Assembly 
 The Honorable Ben Hueso, Chair, Senate Energy Utilities & Communications Committee 
 The Honorable Chris Holden, Chair, Assembly Utilities & Energy Committee 
 The Honorable Hannah-Beth Jackson, Chair, Senate Judiciary Committee 
 The Honorable Henry Stern, Chair, Senate Natural Resources & Water Committee 
 The Honorable Mark Stone, Chair, Assembly Judiciary Committee 


The Honorable Eduardo Garcia, Chair, Assembly Water, Parks, & Wildlife Committee 
 Honorable Michael Picker, California Public Utilities Commission 
 Honorable Martha Guzman Aceves, California Public Utilities Commission 


Evan Johnson, Wildfire Commission Executive Officer 
Alice Busching Reynolds, Office of Governor Newsom 
Rachel Wagoner, Office of Governor Newsom 
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John Rollins, Actuary, Milliman, and former Chief Risk Officer for Citizens 
Property Insurance Corp. 


Testimony for April 3, 2019 Meeting of the Commission on Catastrophic Wildfire 
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Can California learn from Florida’s experience in stabilizing the residential insurance market? 


 


Over 25 years ago, in the wake of Hurricane Andrew, Florida faced an acute availability and affordability 


crisis in homeowners insurance.  An abrupt rise in insurers’ cost of capital after the unexpected and 


severe storm losses broke the connection between the property hazard risk faced by consumers and the 


insurers and reinsurers who commit capital to share that risk.  Florida had an existing guaranty fund to 


deal with the dozen insolvent insurers, but responded to the state’s future needs by chartering a trio of 


institutions:  a state-backed scientific body to assess hazard risk (the Florida Commission on Hurricane 


Loss Projection Methodology or “Commission”), a state-backed reinsurer (the Florida Hurricane 


Catastrophe Fund or “Cat Fund”), and a state-backed direct insurer (now known as Citizens Property 


Insurance Corporation, or “Citizens”).  Each institution plays a unique role in market stabilization. 


 Recognizing that scientific catastrophe simulation models are essential in managing and 


measuring Florida hurricane risk, the Commission affirms that the models underlying insurance 


rates are accepted by experts as accurate and reliable. 


 Recognizing that insurer solvency is dependent on the prudent use of reinsurance, but that 


market forces could cause large swings in reinsurance costs, the Cat Fund helps ensure 


reinsurance availability and affordability. 


 Recognizing that the availability and affordability of residential property insurance is also 


dependent upon market forces, Citizens provides a market of last resort for Floridians. 


Since Andrew, the state also encouraged fortification of both new and existing homes through a number 


of mechanisms which have resulted in reduced losses and lower premiums to millions of Florida 


homeowners.   I will briefly discuss the salient features of each of these four initiatives, and how they 


are connected. 


Hurricanes are infrequent yet severe events, and the losses they cause depend in part on building codes, 


home locations, and mitigation features, all of which change over time.  Historical experience is thus 


insufficient to set rates.  Instead, insurers use catastrophe models embedded with the latest science to 


reflect the range of potential storm outcomes under current conditions.  Insurers may use only models 


accepted by the Commission in Florida rate filings.1  The Commission is a body of a dozen experts, 


funded by the state, most selected by Florida’s Governor and Chief Financial Officer2.  It publicly reviews 


both private hurricane models and a publicly-funded Florida hurricane model every other year.  Models 


                                                           
1 F.S. 627.0628(3)(d). 
2 Some members are ex-officio, such as a regulatory actuary and the state’s Insurance Consumer Advocate. 







 


 


must meet over three dozen rigorous standards regarding meteorology, engineering, statistics, actuarial 


science, and computing.  Other states’ regulators often refer to its results.   


Insurance companies buy backup protection from reinsurers because catastrophic event losses could 


exceed available capital and threaten the ability to keep promises to policyholders.  Reinsurance costs 


are unregulated and vary with the risk of the insurer’s book of business, but also with global supply and 


demand for capital.  Florida law allows insurers to pass reinsurance costs to policyholders within 


insurance rates, subject to limitations and regulatory review.  The Cat Fund offers a contract to 


reimburse insurers for hurricane losses only, excess of a per-storm retention, up to a fixed annual 


aggregate amount, at rates calculated by its actuaries after their review of the Commission-accepted 


models.  The retention and payout are set by a formula in law, and the contract and rates are approved 


by the state3 each year.  The rates cover the Cat Fund’s expected annual costs, plus a 25% loading to 


help it build cash.  Cat Fund participation is mandatory for both Citizens and all private property 


insurers, but private insurers can select a co-payment level of 10%, 25%, or 55%4.  In the past few years, 


the Cat Fund has itself bought private reinsurance and passed through the costs in its rates, and it can 


also borrow pre-event to ensure liquidity. 


The Cat Fund ensures reinsurance is available for part of the hurricane risk of insurers5 at a relatively 


stable cost, but its promised payout could exceed its own cash and reinsurance.  In this deficit case, it 


would borrow post-event and service the debt by levying “emergency assessments” on nearly all Florida 


insurance policies6 of up to 10% of annual premium for as long as it takes to retire the debt.7   


At times of accelerating claims costs, high reinsurance prices, or underwriting restrictions, insurance for 


some types of properties, such as coastal and older homes, becomes insufficiently available, affordable, 


or both.  Citizens was formed as a stable source of coverage, and is governed by a Board of nine 


volunteers appointed by the Governor, CFO, and Legislature8.  It is regulated under the Florida Insurance 


Code and a law containing specific requirements for Citizens.9  The keys to its role and ability to co-exist 


without crowding out a vibrant private market can be summarized as CARES – Coverage, Acceptance, 


Rates, Education, and Solvency. 


 First, Citizens coverage must be “comparable” to private insurers, but the Board has broad 


authority to adjust coverage, contingent on regulatory approval, so that it is not overly 


generous.   


 Second, Citizens offers policies direct to consumers, but only accepts a new policyholder after 


agents apply using a “clearinghouse” comparison-shopping platform.  Only when no private 


                                                           
3 The “State Board of Administration” that approves Cat Fund activities consists of the Governor, CFO, and 
Attorney General. 
4 Citizens must select 10% by law. 
5 Current risk estimates show that about one-third of all Florida hurricane reinsurance is provided by Cat Fund. 
6 Workers Comp, medical malpractice, accident and health, and federal flood lines are exempt from assessment. 
7 After 2005, the Fund levied an assessment that began in 2006 and was retired in 2015. 
8 The Governor chooses three, the CFO two, the House Speaker two, the Senate President two.  The CFO chooses a 
Chair who supervises the CEO. 
9 Citizens has evolved over time, resulting from a combination of a legacy wind-only risk pool and two multi-peril 
risk pool similar to a FAIR plans, in 2002 and 2007.  The enabling law for Citizens is F.S. 627.351(6). 







 


 


insurer offers comparable coverage at an approved premium within 15% of Citizens is the policy 


accepted.10   


 Third, Citizens’ rates are proposed by its Board annually, and publicly reviewed by regulators 


under all rating laws and rules, plus the Citizens-specific law which limits rate increases for any 


single policyholder to +10% per year.11  Citizens, like private insurers, passes through the cost of 


reinsurance and catastrophe bonds to policyholders in rates. 


 Fourth, Citizens commits resources to ensuring Floridians know when Citizens is an option, what 


coverage is provided, how to report claims, and importantly, that their policies may be subject 


to higher assessments than those of private insurers after a storm. 


 Finally, Citizens funds its obligations by building surplus during storm-free and favorable years, 


and maintaining a robust reinsurance program using three sources of capital:  the Cat Fund, 


private traditional reinsurance, and private catastrophe bonds.  Like the Cat Fund, if an annual 


deficit occurs due to storm losses exceeding cash and reinsurance, it can assess nearly all Florida 


insurance policies up to 10% annually for as long as it takes to cure it, though Citizens 


policyholders pay a one-time surcharge of up to 15% before others are assessed.12   


All of these institutions have been influenced by the steady improvement in Florida building codes and 


emphasis on loss mitigation.  Since the seminal adoption of a South Florida Building Code in 1994, a 


statewide building code in 2002, a state-funded mitigation grant program in 2006, and expanded 


insurance discounts for mitigation features in 2007, the models accepted by the Commission and the 


rates charged by the Cat Fund and Citizens have increasingly differentiated well-built and protected 


homes from others.  By Florida law, private insurers must also provide significant discounts on 


windstorm premiums to more resilient homes13.  Consumers have responded to risk signals, and recent 


hurricanes have shown the impact of this effort in reducing damage.14 


Florida faces the central challenges of balancing the respective needs of property owners, insurers, and 


taxpayers, using the latest science to measure risk while ensuring transparency, and ensuring that 


insurance rates reflect scientific cost estimates that encourage mitigation and properly signal risk to 


consumers while keeping the cost of living affordable.  The Commission, Cat Fund, and Citizens are 


instruments of meeting those challenges.  Milliman has done a great deal of work in Florida and other 


states, and we stand ready to help California understand our experiences if there is any way we can 


help. 


                                                           
10 Upon renewal, the same platform is used to nonrenew any policyholder who is offered private coverage at a 
premium lower than Citizens. 
11 This provision is universally known in Florida as the “glide path”, and is adjusted for any coverage changes and 
does not consider surcharges and any outstanding assessments from prior storms. 
12 Assessments apply in three tiers – first a one-time Citizens Policyholder Surcharge of up to 15% of annual 
premium, second a “regular assessment” of private insurance policyholders of up to 2% of annual premium, finally 
the emergency assessment of up to 10% annually. The “emergency assessment base” of premiums subject to 
assessments for Citizens and the Cat Fund are nearly identical. 
13 F.S. 627.0629. 
14 An example is discussed in https://www.air-worldwide.com/Blog/How-the-Sand-Palace-Survived-Hurricane-
Michael/ 
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April 22, 2019 
 
 
Commission on Catastrophic Wildfire Cost & Recovery 
1400 Tenth Street 
Sacramento, California 95184 
 
Submitted Via Email: wildfirecommission@opr.ca.gov 
 
Re: Public Drinking Water Suppliers, Wildfire Liability, & Inverse Condemnation 
 
Dear Commissioners: 
 
The organizations and public water suppliers listed above sincerely appreciate the Commission on 
Catastrophic Wildfire Cost & Recovery (Commission) issuing a request for public comment on a range of 
topics, including the fairness of the current wildfire liability regime in California.  As part of your 
important work, we respectfully encourage the Legislature and Governor to address the negative impact 
the existing wildfire liability regime has on California’s public drinking water suppliers, their ratepayers, 
and dependability of the state’s drinking water systems. 
 
The same legal regime that has threatened the financial standing of California’s major electric and gas 
providers threatens the very existence of the state’s public drinking water suppliers and their ability to 
provide safe, dependable drinking water to customers. 
 
The dangers posed by the current application of the inverse condemnation doctrine are highlighted by the 
judgment against the Yorba Linda Water District (“YLWD”) after the 2008 Freeway Complex Fire.1  In 


                                                            
1 Itani v. Yorba Linda Water District. 







this case the Superior Court determine that, “neither the Plaintiffs nor the YLWD (or any YLWD public 
improvement) caused the Freeway Complex Fire.”  Despite this, Yorba Linda Water District had to pay 
out nearly $70 million because a portion of its water system was damaged by the fire, which interrupted 
the flow of water to the fire hydrants in one neighborhood.  The Superior Court did not find that Yorba 
Linda Water District did anything wrong or was negligent: “The interruption of water service . . . was an 
accident that was not desired or intended by anyone.  The service interruption was not caused by a 
decision of YLWD’s Board of Directors.”  Yorba Linda Water District had “full liability” even though it 
was also a victim of the fire and because the fire damaged the water system. 
 
And now this same logic is being used as the foundation of suits against other public drinking water 
providers, including the City of Ventura in relation to the 2017 Thomas Fire.2  In this instance, the City of 
Ventura is being sued because portions of its water system are dependent upon electricity.  When 
Southern California Edison was unable to provide the needed electricity during the fire, the City of 
Ventura was unable to pump water to some fire hydrants, which then could not be used in the firefighting 
efforts.  As was the case with Yorba Linda Water District, the City of Ventura is not being accused of 
starting the fire, but because it was one of the fire’s many victims. 
 
The threat posed by this legal doctrine to California’s public drinking water suppliers is significant: 
 


Inverse condemnation is an evolving exposure that may intensify in frequency, gravity, and 
consequence. The impact on public water systems is notably adverse because their water delivery 
systems align well with the liability standards imposed by this legal theory. With overwhelming 
financial ramifications, inverse condemnation represents an existential threat to public water 
systems. The situation will exacerbate should the standard of strict liability, as opposed to 
reasonableness, be imposed for failure of fire suppression systems during wildfires.3 


 
These risks will be magnified if the Legislature addresses these challenges for electric and gas utilities, 
but not the hundreds of public drinking water suppliers in California, for they could become the new 
reinsurers of last resort for communities ravaged by wildfires.  In this instance, public water suppliers – 
and their ratepayers – may be left with the financial responsibility for fires caused by someone else, and 
even when we are the victim of those very same fires.    
 
To address the inequities of the current wildfire liability regime, the Commission should propose, and the 
Legislature should adopt, a clear and unambiguous standard that public drinking water systems are not 
subject to strict liability when their facilities are unable to provide sufficient amounts of water or water 
pressure to prevent the spread of a fire, so long as the fire was not started by the public drinking water 
system.  We should not wait for one or more public water suppliers to declare bankruptcy before 
addressing this significant issue. 
 
Cc: The Honorable Gavin Newsom, Governor 


The Honorable Toni Atkins, Senate President Pro Tempore 
 The Honorable Anthony Rendon, Speaker of the Assembly 
 The Honorable Ben Hueso, Chair, Senate Energy Utilities & Communications Committee 
 The Honorable Chris Holden, Chair, Assembly Utilities & Energy Committee 
 The Honorable Henry Stern, Chair, Senate Natural Resources & Water Committee 
 The Honorable Eduardo Garcia, Chair, Assembly Water, Parks & Wildlife Committee 


                                                            
2 Wilkinson v. Southern California Edison, Edison International, & City of Ventura. 
3 Paul Fuller, “Inverse Condemnation and Public Water Systems: A Legal Nexus of Complexity, Exposure, and 
Uncertainty,” Public Law Journal, Volume 41, Numbers 3 & 4, 2019. 








 
April 22, 2019 
 
 
 
The Honorable Gavin Newsom      Commission on Catastrophic Wildfire Cost & Recovery 
Governor, State of California      Governor’s Office of Planning and Research 
Governor’s Office, State Capitol     1400 Tenth Street 
Sacramento, CA 95814        Sacramento, CA 95184 
 
Dear Governor Newsom and Commissioners: 
 
California Water Service (Cal Water) and the California Water Utility Council (CWUC) thank you for 
everything you are doing to address the challenges posed by wildfires in the State.  We appreciate the 
opportunity to provide input on several of the topics the Commission on Catastrophic Wildfire Cost & 
Recovery outlined in its recently released Request for Comment. 
 
Cal Water is the second‐largest public drinking water supplier in the State, and the largest regulated by 
the California Public Utilities Commission.  In total, we provide safe, reliable drinking water service to 
about 2 million Californians, from Chico in the north to the Palos Verdes Peninsula in the south. 
 
The CWUC represents the approximately 665 operations, construction, maintenance, and clerical 
employees through six Utility Workers Union of America, AFL‐CIO (UWUA) locals at Cal Water.  The 
CWUC’s members are responsible for ensuring the safe, reliable delivery of drinking water to hundreds 
of thousands of California households and businesses.   
 
While many of the conversations around wildfire liability have understandably focused on energy 
providers, it is important to also recognize the far‐reaching consequences of failing to implement 
commonsense reforms to California’s unsustainable strict liability standard.  The same dire situation 
currently faced by California’s energy providers could befall the State’s hundreds of public drinking 
water suppliers. 
 
Cal Water and the CWUC both previously submitted letters to the Commission highlighting the potential 
for public drinking water suppliers in the State to be exposed to significant liability for wildfires, even 
when they play no part in starting those same wildfires.  Exposure to this level of liability jeopardizes 
their ability to provide safe, reliable, and affordable drinking water service to customers, not to mention 
the jobs of thousands of utility workers across California. 
 
The current lack of a fault‐based wildfire liability standard is an expanding risk to public drinking water 
suppliers, the boundaries of which are increasingly being pushed beyond what might be considered 
reasonable, fair, and equitable.  Here, we highlight recent developments in the area of wildfire liability; 
explain why strict liability, as opposed to a fault‐based standard, is inappropriate when applied to a 
drinking water supplier who has no part in starting a wildfire; and recommend the implementation of a 
bright line rule to address the issue. 
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Lack of a Fault‐Based Wildfire Liability Standard Unfairly Burdens Water Suppliers & Their Customers 
 
When evaluating claims for damages caused by wildfires, California courts apply a strict liability 
standard.  This framework places the cost of wildfire property damage on a public agency — be it a city, 
county, drinking water supplier, or energy utility — if its equipment caused the fire, regardless of fault 
and without consideration of the contributing role of other factors.1  This means that in such a claim, the 
plaintiff need not allege nor prove that the public agency behaved unreasonably or negligently, or even 
that the damages were foreseeable.2 
   
We are alarmed by the proliferation of efforts in recent years seeking to apply strict liability to public 
drinking water suppliers in the aftermath of wildfires, not when their water systems ignite them, but 
rather when they are simply unable to help prevent their spread.  The application of the strict liability 
standard in these instances could result in the State’s water suppliers becoming responsible for 
hundreds of millions – or even billions – of dollars of wildfire damage, threatening their very existence: 
 


Inverse condemnation is an evolving exposure that may intensify in frequency, gravity, 
and consequence. The impact on public water systems is notably adverse because their 
water delivery systems align well with the liability standards imposed by this legal 
theory. With overwhelming financial ramifications, inverse condemnation represents an 
existential threat to public water systems. The situation will exacerbate should the 
standard of strict liability, as opposed to reasonableness, be imposed for failure of fire 
suppression systems during wildfires.3 


 
This unprecedented expansion of the strict liability standard for wildfire damage is most infamously 
exemplified by the judgment entered against Yorba Linda Water District (YLWD) in the aftermath of the 
2008 Freeway Complex Fire, which is summarized in our previous letters.4  In that case, the superior 
court expressly determined that YLWD did not cause nor start the Freeway Complex Fire (instead, the 
fire was caused by a broken down car); nonetheless, even though YLWD did not act negligently, was not 
responsible for starting the fire, and was, in fact, one of the fire’s many victims, it had to pay out a 
nearly $70 million judgment relating to claims under the strict liability framework because the fire 
triggered a water supply interruption, which allowed the fire to continue to spread, and was therefore 
deemed a substantial cause of the plaintiffs’ damages.  
 
More recently, multiple plaintiffs have filed similar claims against the City of Ventura and Casitas 
Municipal Water District in connection with the devastating Thomas Fire.5  In each of those lawsuits, 
neither the City of Ventura nor Casitas Municipal Water District is alleged to have been responsible for 


                                                            
1 Marshall v. Dept. of Water and Power, 219 Cal.App.3d 1124, 1138 (1990) [citing Souza v. Silver Development Co., 
164 Cal.App.3d 165, 170 (1985)] (“A public entity may be liable in an inverse condemnation action for any physical 
injury to real property proximately caused by a public improvement as deliberately designed and constructed, 
whether or not that injury was foreseeable, and in the absence of fault by the public entity.”). 
2 Albers v. Los Angeles Cty., 62 Cal.2d 250, 263 (1965). 
3 Paul Fuller, “Inverse Condemnation and Public Water Systems: A Legal Nexus of Complexity, Exposure, and 
Uncertainty,” Public Law Journal, Volume 41, Numbers 3 & 4, 2019. 
4 Itani v. Yorba Linda Water Dist., Case No. 30‐2009‐00124906 (Sup. Ct. Orange County, July 13, 2012). 
5 See, e.g., Wilkinson v. Southern California Edison Co., Case No. 19GDCV00322 (filed in Sup. Ct. Los Angeles County 
on March 12, 2019) (alleging inverse condemnation claims against the City of Ventura); Ojai Village Pharmacy v. 
Southern California Edison Co., Case No. 56‐2018‐00511478‐CU‐EI‐VTA (filed in Sup. Ct. Ventura County on May 7, 
2018) (alleging inverse condemnation claims against the City of Ventura and Casitas Municipal Water District). 
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starting the Thomas Fire.  Instead, the claims in those cases are premised on an alleged lack of sufficient 
water pressure from those water suppliers preventing firefighters from extinguishing the Thomas Fire 
before it damaged the plaintiffs’ property.  This is not an inconsequential allegation—the Thomas Fire 
was one of the largest and most destructive wildfires in California history.  These lawsuits and others 
arising out of the Thomas Fire are currently pending. 
 
Governor Newsom’s Strike Force recently explained that the absence of a fault‐based standard for 
wildfire liability poses a significant danger to the State’s energy utilities: 
 


Another challenge to a durable solution is that liability for wildfires . . .  is governed by 
California’s inverse condemnation law, which holds a utility strictly liable for wildfire 
damages if the utility’s equipment ignites a wildfire, even if the utility’s design and 
maintenance of infrastructure were not unreasonable or negligent . . . This regime – strict 
liability for wildfire damage coupled with uncertain ability to recover those damages in 
rates – increases the risk of bankrupt utilities, which in turn drives up costs for consumers, 
threatens fair recoveries for fire victims, undermines the state’s ability to mitigate and 
adapt to climate change, and creates uncertainty for utility employees and contractors. 
Under the status quo, all parties lose – wildfire victims, energy consumers, and Californians 
committed to addressing climate change . . . Bottom line – utilities in or on the verge of 
bankruptcy are not good for Californians, for economic growth or for the state’s future.6 


 
Certainly, these dangers are no less significant or severe for the State’s drinking water suppliers. 
 
Lack of a Fault‐Based Wildfire Liability Standard Jeopardizes Important Water Policy Objectives 
 
From making water conservation a California way of life7 to establishing a human right to safe, clean, 
and affordable water,8 California has adopted a number of significant and important policy objectives 
related to the provision of drinking water service.  In much the same way that California’s energy 
objectives cannot be achieved without electric utilities on a sound financial footing, the State’s water 
objectives cannot be achieved if its public drinking water suppliers face potential financial insolvency 
from unrestrained wildfire liabilities. 
 
Water conservation has long been regarded as a critical component of any effective strategy to ensure 
the long‐term reliability of California’s water supplies, especially with additional pressures placed on 
those supplies by climate change.  More recently, water conservation has been heralded as a means to 
assist California achieve its greenhouse gas reduction goals, given the amount of energy it takes to get 
water from the source to the tap.  Robust water conservation programs require the investment of 
financial resources.  If the State’s public drinking water suppliers are faced with the prospect of 
hundreds of millions – if not billions – of dollars of wildfire liabilities, most will not be able to make 
critically important investments in programs that are needed to help California respond and adapt to 
climate change and meet the water supply needs of its businesses and growing population. 


                                                            
6 “Wildfires and Climate Change: California’s Energy Future,” A Report from Governor Newsom’s Strike Force, p. 
27, April 12, 2019. 
7 See, e.g., “Making Water Conservation a California Way of Life: Primer of 2018 Legislation on Water Conservation 
and Drought Planning Senate Bill 606 (Hertzberg) and Assembly Bill 1668 (Friedman),” Prepared by the California 
Department of Water Resources and State Water Resources Control Board, November 2018. 
8 California Water Code §106.3. 
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Similarly, drinking water suppliers facing the possibility of unrestrained wildfire liabilities may find it 
increasingly difficult to make needed improvements to the State’s drinking water infrastructure.  The 
Governor’s Strike Force has explained that the absence of a fault‐based wildfire liability standard will 
negatively impact the ability of energy utilities to provide customers with safe and affordable electricity: 
 


At the same time, the current system for allocating costs associated with catastrophic 
wildfires . . . is untenable both for utility customers and for our economy. Multi‐billion 
dollar wildfire liabilities over the last several years have crippled the financial health of our 
privately and publicly owned electric utilities . . . Utilities rely on credit to finance ongoing 
infrastructure investments, including fire mitigation. As utilities’ credit ratings deteriorate, 
their borrowing costs increase and those costs for capital necessary to make essential 
safety improvements are passed directly to customers. These downgrades, and the 
prospect of additional utility bankruptcy filings, directly impact Californians’ access to safe, 
reliable, and affordable electricity.9 


 
For the same reasons, the lack of a fault‐based standard for wildfire liability could directly impact 
Californians’ access to safe, reliable, and affordable drinking water.  Unfortunately, the water 
infrastructure needs in California are significant.  For example, data released by the State Water 
Resources Control Board shows that more than 1.5 million Californians have drinking water that violates 
public health standards.10  And, the Environmental Protection Agency estimates that more than $50 
billion needs to be invested in California’s drinking water systems over the next 20 years to ensure their 
continued safety and reliability.11  These critically important investments will simply not be possible if 
the State’s water suppliers face untold liabilities for damage caused by wildfires they played no part in 
starting. 
 
Lack of a Fault‐Based Wildfire Liability Standard Threatens Thousands of California Jobs 
 
Thousands of hard‐working men and women are employed by California’s drinking water suppliers.  
They are highly trained, qualified, competent, and state‐certified water service professionals.  Many 
have dedicated their entire careers to ensuring that California’s communities and business have the 
drinking water resources they need to grow and thrive.   
 
When wildfires do strike, these men and women are among the many critical responders.  They are on 
the ground during the emergency to operate and maintain the drinking water system to assist first 
responders battling the fire.  After the emergency subsides, they are on the ground repairing and 
rebuilding the drinking water systems to help get families back to their homes and businesses reopened.  
For example, in the aftermath of the Camp Fire, water service professionals from across California 
descended on the Town of Paradise to provide assistance to the Paradise Irrigation District and help the 
community start rebuilding. 
   


                                                            
9  “Wildfires and Climate Change: California’s Energy Future,” A Report from Governor Newsom’s Strike Force, p. 2 
‐ 3, April 12, 2019. 
10 State Water Resources Control Board, Division of Drinking Water, “Annual Compliance Report: 2015.” 
11 U.S. Environmental Protection Agency, “Drinking Water Infrastructure Needs Survey and Assessment: Sixth 
Report to Congress,” March 2018. 
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Yet, without commonsense reforms to California’s unsustainable strict liability standard, the jobs of the 
men and women who are responsible for getting safe, reliable drinking water from the source to the tap 
will be in jeopardy.  Very few, if any, of the State’s public drinking water suppliers would be able to 
shoulder the burden of hundreds of millions – or even billions – of dollars of wildfire liability without 
laying off significant portions of their workforce.   
 
A Clear Fault‐Based Wildfire Liability Standard Should Be Established 
   
We recommend the establishment of a fault‐based standard for wildfire liability under which drinking 
water suppliers whose public improvements do not start a fire are not subject to strict liability for 
damages arising from that same fire.  Stated differently, there should be a clear bright‐line rule that 
public drinking water suppliers are not the substantial cause of damages simply because they are unable 
to prevent the spread of a fire that has already started. 
 
This type of fault‐based standard would address the inequities outlined above pertaining to water 
suppliers, but at the same time is narrow enough to avoid unduly hampering the rights of homeowners 
and other wildfire victims in other circumstances.  This commonsense refinement is critical, given that 
the current strict liability standard for wildfire liability can easily present an existential threat to 
California’s drinking water suppliers.  
 
Sincerely, 
 
 
 
Martin Kropelnicki        Richard Wilson 
President & CEO        President 
California Water Service       California Water Utility Council 
 
Cc:  The Honorable Toni Atkins, Senate President Pro Tempore 
  The Honorable Anthony Rendon, Speaker of the Assembly 
  The Honorable Ben Hueso, Chair, Senate Energy Utilities & Communications Committee 
  The Honorable Chris Holden, Chair, Assembly Utilities & Energy Committee 
  The Honorable Henry Stern, Chair, Senate Natural Resources & Water Committee 
  The Honorable Eduardo Garcia, Chair, Assembly Water, Parks, & Wildlife Committee 
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Summary 
 
The California Catastrophic Wildfire Insurance Fund is designed to spread the risk of property 
damage from climate driven catastrophes by setting up a reinsurance pool funded by revenue 
from a dedicated surcharge on property insurance policies.   The funds collected would be used 
to offset a portion of insurance claims due to wildfire property damage, regardless of whether 
the fire is utility related, or caused by other ignition sources such as vehicles, lightning, camping, 
lawn equipment, or fireworks.  However, utility shareholders and other corporations must be 
required to repay the fund, and unpaid claims of uninsured and underinsured individuals, if it is 
determined at a later date finds that the wildfire was caused by their negligence or imprudence. 
 
Similar to the Florida Catastrophic Hurricane Fund, which has been in operation and covering 
billions in losses since the mid-1990’s, the California Catastrophic Wildfire Insurance Fund would 
be able to leverage its dedicated funding stream to securitize its assets through issuing bonds, 
so that claims can be paid that may exceed existing principle at any given time.  
 
 
How Does a Property Insurance Surcharge Promote Equity? 
 


1) A surcharge on property insurance is the most equitable method to share wildfire risk. 
a. Taxing wealth is the most equitable method of distributing costs, and property is 


one of the places in which generational accumulated wealth is stored.  The 
disparity of wealth is far greater than the disparity of consumption. 


b. Taxing electricity consumption is extremely regressive because the difference in 
energy use between high income and low income households is not that large.  
Recognition of unfairness of taxing consumption of essential goods and services 
is why groceries are exempt from sales tax. 


2) It just plain makes sense to fund property losses through the property insurance sector. 
3) Utility ratepayers are being asked to invest several billion dollars in tree trimming, wire 


insulation, pole hardening and other measures to prevent wildfires.  
4) It is far better for ratepayers to pay to prevent wildfires and minimize property losses than 


to serve as funders of last resort for wildfire victims.  
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California Catastrophic Wildfire Insurance Fund: Key Features 
 


1) Provides insurance companies with an alternative to Inverse Condemnation. 
a. Recovering 50% of losses/payouts for all wildfires within 3–4 months might be 


more attractive than waiting 3–4 years to collect 60% of losses/payouts (after 
deducting 50% attorney fees) for only utility related wildfires. 


b. Insurance companies choosing to be reimbursed by the Wildfire Fund would 
voluntarily agree not to seek recovery through Inverse Condemnation. 


c. Properly designed, this approach avoids rampant litigation over whether the state 
constitution prohibits statutory changes to Inverse Condemnation. 


2) Provides a new option to cities, towns, counties, and municipal utility agencies. 
a. Public entities that are self-insured who wanted the ability to recover a portion of 


losses for all wildfires could decide to contribute to the Wildfire Fund. 
b. Public entities that are self-insured could decide to not contribute to the Wildfire 


Fund, and continue to apply for recovery of lost property through Inverse 
Condemnation for utility related wildfires. 


3) Preserves bedrock legal principle of holding utilities, or other entities, accountable when 
their negligence or imprudence has been determined. 


a. If a CPUC investigation/decision determines that utility negligence or 
imprudence was the cause of a wildfire years after funds have been dispersed, 
then shareholders are responsible for reimbursing the fund. 


b. If shareholders are unable to pay the entire amount immediately, they can agree 
to an extended payment plan, just like customers who fall behind in their bills. 


4) Options that might be considered for uninsured or underinsured. 
a. Provide minimum coverage to all uninsured renters and homeowners, e.g., 40% 


of losses capped at $25,000. 
b. For underinsured renters and homeowners, provide a percentage of the 


difference between their insured amount and actual damages. 
c. Structural inclusion—Require landlords to pay into the wildfire fund on behalf of 


their renters. 
d. Individual responsibility—You don’t buy insurance, you can’t claim compensation 


from the Fund.   
 
Transforming Catastrophic Wildfire Fund Concept into a Proposal 
 


1) Draft legislative language to enact California Catastrophic Wildfire Insurance Fund.  
a. Determine mechanics of applying and collecting surcharge. 
b. Define if Wildfire Fund should be free standing agency or administered by existing 


state agency such as Insurance Commission. 
c. Design a structure for custodianship of the Wildfire Fund that protects it from 


being raided by the State of California during budget deficits. 
d. Define eligibility criteria for eligibility for reimbursement for insurance 


companies, municipal entities, and uninsured or underinsured individuals. 
e. Determine mechanics of distributing funds. 
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before 
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Commissioners, 
 
My name is Rex Frazier. I’m President of the Personal Insurance Federation of 
California, representing admitted market insurers on residential property 
insurance issues, including the National Association of Mutual Insurance 
Companies. Thank you for the opportunity to testify today about current trends 
in the homeowners’ insurance market as well as potential future challenges. 
 
In the big picture, every Californian continues to have access to insurance that 
protects against fire risk, and the claims from the 2017 and 2018 fires are being 
paid. The admitted market continues to serve the vast majority, over 97%, of the 
insured structures in California. The private back-stop for high-risk properties, 
known as the FAIR Plan, has grown on a percentage basis, but still serves a 
small proportion of insured structures. The non-admitted market has also grown 
in the last several years but represents a small amount of the market. Each of 
these market segments serves California without concern about solvency or 
need for state help.  
 
Despite catastrophic losses in the last two fire seasons, only one licensed 
insurer has failed. While it was small, Merced Property & Casualty was a 
venerable company operating since 1906. Even with an A- rating from A.M. 
Best, Merced was taken down by a single event, the Camp Fire in Paradise. 
Fortunately for Merced’s policyholders, all other admitted insurers immediately 
stepped forward, through the California Insurance Guarantee Association, to 
pay claims for Merced and only later will they seek reimbursement from 
Merced’s estate. 
 
The insurance industry in California is resilient, but there are issues worthy of 
consideration. The industry’s ability to serve high risk properties is directly 
related to its relationship with the California Department of Insurance, which has 
a dual role: on one hand, the Department is empowered to prevent excessive 
rates and can even order insurers to reduce previously-approved rates that it 
believes have become excessive over time; on the other hand, the Department 
must monitor solvency to ensure that insurers can pay claims. In this balancing 
act, if the Department restrains an insurer’s rates too aggressively, it places 
financial pressure on that insurer, which will, then, reduce exposure to higher-
risk areas.  
 
As this Commission considers the ability of the insurance industry to serve 
homes in wildland-urban interface areas, it is important to examine California 
insurance regulation. According to the National Association of Insurance 
Commissioners, as of 2016, California had the 32nd highest average 
homeowners’ insurance premium in the country (and, when adjusted for 
average household income, this dropped to 43rd). This lower premium level was 
a stark change from several years earlier when, in 2009, California had the 14th  
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highest average premium. During that period, the average homeowners’ premium in the nation 
increased by 45%, while California’s average only increased by 8.1%. Hurricane-exposed 
states, such as Louisiana and Florida, have average premiums almost double that of California. 
 
With restrained rates, there is always a market response. Even before the 2017 fire season, 
the homeowners’ insurance market was already reacting. According to the State’s Fourth 
Climate Change Assessment, while the statewide number of surplus line and FAIR Plan 
policies had not increased for the previous fifteen years, total policy count in high-risk areas 
had already started to increase by 2014 – well before the 2017 fire season. This development 
was predictable.  
 
As the admitted market reacted to concerns about price adequacy, local government officials in 
WUI areas became more vocal about the availability and affordability of homeowners’ 
insurance. This is a disconnect of high importance. While the Gulf States have already had a 
climate-driven increase in insurance rates, California has not. California law continues to 
prohibit insurers from using climate change modeling in pricing – instead requiring insurers to 
predict future losses based upon the average of the last 20 years of losses. California’s 
recognition of a “new normal” does not yet extend to insurance rates.  
 
This climate change restriction is on top of California’s continued prohibition on allowing 
insurers to include their actual cost of reinsurance in insurance rates. As the world reinsurance 
market recognizes California’s climate risk and seeks higher prices from California insurers, 
California law continues the legal fiction that insurers do not buy reinsurance. 
 
We are not here to criticize these California policy choices as long as policymakers accept the 
predictable consequences. But, policymakers periodically condemn insurers for being more 
selective about which homes and communities they will insure. There are even policy 
proposals to restrict the ability of insurers to reduce their risk to match their approved rates. 
Such proposals would only trigger the very market crisis that they purportedly address. While 
there is not presently a market crisis for homeowners’ insurance, it is within government’s 
power to create one.  
 
During last year’s hectic debate about utility-caused wildfires, few had time to understand the 
difficulties already present in the insurance industry. We are grateful for this Commission’s 
willingness to explore the complicated, and competing, interests in the residential property 
insurance market in California. Thank you. 








 


 


 


April 22, 2019 
 
To:  Members, Commission on Catastrophic Wildfire Cost and Recovery 
Fr:   Lea-Ann Tratten 
        Nancy Peverini  
Re:  Consumer Attorneys of California Responses to Request for Comment from the 
Commission on Catastrophic Wildfire Cost and Recovery- April 22, 2019 


1. Wildfire Liability Regime 


Inverse condemnation is the constitutional, no fault cause of action that helps facilitate efficient 
resolution in the aftermath of utility-caused wildfires. Homeowners have limited ALE 
“alternative living expenses” that may last only one or two years, and it is vitally important that 
homeowners achieve efficient resolution of claims for underinsured losses in order to rebuild 
and recover. Without reimbursement from responsible IOUs, the overwhelming majority of 
homeowners simply cannot rebuild. 
Ranchers and farmers depend upon efficient resolution to help regrow lost avocado orchards 
or vineyard crops—which were destroyed in the 2017 and 2018 fires. 
Public entities receive initial help from federal or state funds. However, even after all state and 
federal funds are paid, local public entities are still out tens if not hundreds of millions of dollars 
because federal and state funds categorically do not include certain loses, and the local cost 
share in federal and state programs is itself millions of dollars. Parks, roads, sidewalks, tree 
removal, overtime, watershed restoration, and water contamination are just some examples of 
uncovered taxpayer losses. 
Inverse condemnation is a property owner’s ability to enforce its constitutional eminent domain 
rights.  
The standard on inverse condemnation is whether “the injury resulted from the intended use 
and design of the electrical system.” If the injury did not result from the intended use and 
design of the electrical system, then inverse condemnation does not apply. For example, if a 
drunk driver swerves 100 yards off the road and crashes into a utility pole, there is no liability 
under inverse condemnation because the injury did not result from the intended use and 
design of the electrical system. 
We have heard a lot about the significant steps SDG&E has made in the last 10 years—
investing in $1 billion towards prevention. It is under this current liability structure that has 
pressured SDG&E to do so, and to ask the very question that inverse demands: Is my 
electrical system designed and used in way that does not cause wildfires. Inverse 
condemnation exists when PG&E creates that risk through its intended use and design. 
Secondly, inverse condemnation requires a showing that the intended use and design was a 
substantial factor in causing the injury. It is simply not true that “if PG&E is 1% at fault, they are 
responsible for 100% of the damages under inverse condemnation”—that example is simply 
false. That concept of apportionment of fault applies to negligence. Inverse condemnation 
requires that (1) the intended use and design was (2) a substantial factor in causing the injury. 







 


It is a no-fault system of liability that arises while an IOU exercises its eminent domain power, 
granted by the state. Further, IOUs already spread their risk during and after the claims 
process by cross-claiming against responsible contractors, including arborists and tree 
trimming crews. In 2007, Cox Communications contributed over $400 million for its 
responsibility in the San Diego Fire. 
Last year, certain investor-owned utilities launched an aggressive campaign to eliminate the 
constitutional property rights of wildfire victims. The IOUs sought to eliminate inverse 
condemnation as late as August 2018. However, a coalition of public entities, wildfire victims, 
and insurance companies fought back to maintain the rights of Article I, Section 19 of the 
California Constitution. SB901 passed in August 2018, decidedly without affecting inverse 
condemnation. Less than three months later, in November 2018, PG&E’s equipment ignited 
the largest, most destructive, and deadliest wildfire in California history—killing 86 people and 
rendering 14,000 families homeless. On the same day, SCE started the Woolsey fire, causing 
additional billions of dollars in damage. If the IOUs had been successful just three months 
earlier, where would the Town of Paradise and Malibu victims be today?  
It is incredibly important that the members of this commission understand that Article I, Section 
19 protects families and property owners already under threat of multi-billion dollar for-profit 
corporations that have the power and ability to prevent utility-caused wildfires. Eliminating 
inverse condemnation means further hobbling communities struggling to get back on their feet. 
We urge this commission to recognize this important constitutional property right, and support 
victims and communities throughout California, now and into the future.  


2. Insurance/ 3. Financing Mechanisms 
 
a. IOU Contribution to a Wildfire Fund; Balancing Shareholder and Ratepayer Interests  


IOUs should contribute to a comprehensive fund in four ways.  
First, IOUs should increase self-retention deductibles—for example, the first $100 million of a 
wildfire liability. Increased deductibles incentivize prudent management of electrical assets and 
reduce burdens on ratepayers, who ultimately pay insurance premiums.  
Second, IOUs should increase primary liability coverage—each IOU should carry a minimum 
of $3 billion of wildfire coverage. Premiums on mandatory minimums should be supplemented 
by the state or shareholders to protect low-income ratepayers. 
Third, IOUs should contribute initial capital borne by shareholders, not ratepayers. Initial capital 
would be in addition to state catastrophic bonds, tower insurance, and other funding 
mechanisms. 
Fourth, IOUs can reimburse funds when drawn for negligent liabilities. 


b. IOU Access to a Wildfire Fund 


IOUs and wildfire victims should jointly petition the state to access funds. Victims can proffer 
threshold evidence, such as Cal Fire reports or findings, or other evidence, to qualify and 
justify fund access. The state should not require IOUs to admit fault or liability, as such would 
interfere with the usual and customary civil, criminal, and regulatory processes, and therefore 
make fund access impractical and inefficient.  







 


IOUs should have access to funds no later than two years from the date of the fire. Most 
personal insurance policies offer coverage called “alternative living expenses,” or “ALE.”  ALE 
provides wildfire victims money for alternative housing. Most ALE coverage expires within two 
years after the date of the fire, after which families are left without financial support.  
Public entities need funds for urgent public works and infrastructure projects, such as water 
systems, roads, parks, bridges, stormwater culverts, soils, and land rehabilitation. 
Thus, an IOU should have access to such funds well in advance of the two-year anniversary of 
the fire to help communities rebuild.  


c. IOU Reimbursement to a Wildfire Fund 


Shareholders should reimburse funds if IOUs are found negligent. To the extent the fund 
includes state, taxpayer, or ratepayer resources, such funds should not subsidize negligent 
liabilities in a manner inconsistent with current CPUC socialization policy.  
However, the standard for CPUC socialization should be clear and congruent with current civil 
law. Lack of clarity in CPUC’s standard creates uncertainty for IOUs and investors. One 
suggestion is to match CPUC standards with current civil law to provide such congruence.  
Should the CPUC find that an IOU did not act negligently, socialization would be appropriate 
under California law, and thus shareholders would not bear the burden of reimbursement. 


d. Detail- How a Fund Might Work, and Why 


One concept for a proposed fund can be found in the attached document entitled “Legislative 
Doc #3,” which outlines layers of funding sources at suggested amounts. The first layer 
requires IOUs to bear the first burden, which is an increased self-retention/deductible. As 
described by one SCE representative, the low $10 million deductible allows SCE to pass on 
higher insurance premiums to ratepayers. SCE’s description of primary insurance coverage as 
the “self-retention/deductible” for a “fund” is a misnomer, as ratepayers bear the burden of 
those premiums—thus ratepayers are the ones paying that self-retention/deductible. 
Increasing the deductible lowers relative premiums and puts IOU shareholder money on the 
line first, which promotes shareholder pressure on management to implement mitigation 
measures. This shareholder self-retention/deductible could be $100 million or $250 million—
but it must be an amount commensurate with actual wildfire liability, unlike $10 million. 
The next layer of primary insurance coverage should be at least $3 billion, and here’s why: A 
review of utility-caused wildfires since the 2007 San Diego fire may reveal that most individual 
wildfire liabilities can be managed at or near $3 to $4 billion, including the following fires: 2007 
SDG&E San Diego fire, 2015 Butte Fire, any one of the individual 2017 North Bay Fires, 2017 
Thomas Fire, and 2018 Woolsey Fire. Recently, the Camp Fire and aggregate set of 18 fires in 
North Bay have skewed public and market perception regarding the statistical prevalence of 
extremely costly fires above $3 to $4 billion. In other words, historical data may reveal that the 
overwhelming majority of any one utility caused wildfire can be appropriately managed using a 
$3 billion policy, rarely requiring fund access. IOUs should have no basis for objection to 
mandatory insurance minimums since ratepayers pay premiums. The impact to ratepayers can 
be offset by two factors: (1) increased self-retention/deductibles, and (2) state-supported 
premiums to protect low-incomes ratepayers.   
Why should the state taxpayers subsidize insurance premiums for low income ratepayers on 
robust insurance policies? The provision of electricity is a public service/function. The state of 







 


California has effectively outsourced that provision largely to IOUs and relieved itself of the 
burden of providing that public service/function. In doing so, the state has arbitrarily divided its 
geographic service regions into three large areas serviced by three large for-profit 
corporations. The division of service areas were not originally designed/divided to spread 
wildfire risk evenly, which should not unfairly burden low income communities in some parts of 
the state versus others, especially in a modern, well-traversed statewide economy. Electricity 
is public service/function; the state has arbitrarily divided itself into three large IOU territories; 
and, California operates as one statewide “global” economy—thus, the state has an interest in 
supporting low income ratepayers in all three regions. Said another way, low income 
ratepayers should not be regressively burdened due to sophisticated, modern energy markets.  
The next layer of funding begins “the fund,” a combination of state catastrophic bond funds, 
pooled risk capital from shareholders, and pooled/shared tower insurance. As occurs with any 
“layer cake,” each layer must be exhausted before reaching the next layer. This is important 
because shareholder capital must be exhausted before returning to tower insurance, reserved 
for those truly extreme catastrophic circumstances such as Camp. Insurance at the highest 
towers should be relatively cheaper than primary coverage. These premiums would be borne 
by ratepayers, but on a statewide, pooled basis among all three IOUs, more adequately 
spreading the risk. Low income ratepayers should continue to receive state-backed protection. 
The total fund amount in the attached example, which can range from $15 billion to $21 billion, 
is based on the estimate of the most devastating fire in state history, the Camp Fire. 
  
This proposed fund does not contemplate direct payment to victims—nor is this fund intended 
to insure first party losses, such as occurs in the Florida model or the CEA. Hurricanes and 
earthquakes are natural disasters. Utility-caused wildfires are man-made disasters, not 
naturally-caused. This proposed fund is not meant to replace or supplement first party 
insurance, but rather third-party liability. While victims would be involved in providing prima 
facie/threshold justification for access to the fund, the monies would be available to the 
potentially-liable IOU to manage and pay claims. Multi-billion-dollar corporations are good at 
hiring defense lawyers who evaluate legal liability, including causation, violations of law, 
damages, and defenses, to properly manage victims’ claims. Most CalFire reports issue within 
about a year or less, and certainly all that I am aware of issue within two years. These official 
investigative reports provide guidance to IOUs and victims regarding evidence of causation 
and ultimate legal liability. In the attached proposal, the fund is not intended to supplant the 
healthy adversarial process. Rather, the funds are intended to stabilize markets and provide 
liquidity solutions for IOUs and victims alike. 
Homeowners and renters remain incentivized to purchase property insurance for three 
reasons: (1) Homeowners must still insure against single-event house fires and other property 
damage, (2) Homeowners must still insure against non-IOU caused wildfires, such as the Carr 
fire in Redding, and (3) Even when used for IOU-caused fires, the adversarial process still 
applies; legal and factual causation, and ultimate legal liability must be proven; and, there is no 
guarantee of receiving certain funds for certain amounts since they will be distributed through 
the IOU in the healthy adversarial process, and the funds are intended to cover only those 
uninsured losses. This proposed fund is not intended to replace first party insurance, but rather 
support third party liability to support liquidity and stabilize markets.  







 


4. Community and Wildfire Victim Impacts 
Wildfire victims are ratepayers and taxpayers too. When a community suffers a devastating 
wildfire, victims are impacted in four ways:  


1. Loss of real property, personal property, life, or injury 
2. Loss of community resource benefits, including natural and public resources; and an 


increase in homelessness, crime, cost of living, etc. 
3. Increased/wasted taxes due to loss/expenditure of local and statewide governmental 


resources 
4. Potential for increase in rates, as IOU ratepayers from all income strata  


Any wildfire fund must take into consideration timing, including swift and just payment within 
two years of the date of the fire. Most homeowner policies include ALE “alternative living 
expense” terms that expire after two years of benefits—some policies expire sooner. As 
construction costs increase, as housing costs increase, and as governments strain to rebuild 
communities in the aftermath of fires, it is vital to provide individuals and public entities money 
as soon as possible after a wildfire.  
In 2019, as PG&E drags victims and communities through bankruptcy, and as ALE expires for 
North Bay and Thomas victims, bridge financing to IOUs becomes increasingly attractive to 
allow IOUs to meet certain obligations now so that victims become fully compensated as soon 
as possible and so that markets are stabilized until more permanent solutions can be reached.  


5. Miscellaneous 


The only way to reduce wildfire costs and stabilize markets is prevent wildfires with responsible 
and appropriate corporate policies that employ the vast and sophisticated resources available 
to IOUs.  
A state-wide wildfire enforcement division should be created and empowered with inspection, 
notice, and violation/fine responsibilities. Under the federal Clean Water Act, daily fines are 
imposed for daily pollutant discharges in violation of an NPDES permit. Currently, some IOUs 
are in gross violation of current state standards, including vegetation management and 
clearance standards, but those violations are not enforced and do not carry daily fines. The 
CPUC is not equipped to enforce such laws, and a new enforcement unit under the state fire 
marshal office should be created, funded, employed, and deployed.  
Additionally, other best management practices must be codified and enforced, including but 
not limited to clear de-energizing policies and procedures, and clear recloser policies and 
procedures. IOUs and governmental agencies should work together to educate the public 
regarding the importance of de-energizing and provide low-income assistance for necessary 
generators and general preparedness.  
Lastly, the standard for IOU liability socialization/ratepayer pass through at the CPUC must be 
clear to the IOUs. No IOU should be left guessing what the standard is or how it is applied. 
One suggestion is to mirror current civil standards, identifying negligent and non-negligent 
management. IOUs are better served when the question is whether their management fell 
below the standard of care, providing clarity to management and investors alike.   







 


The bottom line: Discussing inverse condemnation while IOUs are in violation of current state 
law is like discussing which dessert the fox should get while he’s raiding the hen house—only 
prevention, and strong prevention policies and laws, will reduce IOU and investor risk.  
 
 
 
 
 
 
 
 





